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ADVERTISEMENT 

TO  THE  AMERICAN  EDITION. 

In  offering  to  the  profession  an  American  edition  of 
R0S09B  ON  Eyidbncb,  the  Editor  thought  it  would 
greatly  add  to  its  convenience,  to  adapt  its  references 
to  the  English  Common  Law  Reports,  edited  by  Messrs. 
Sebgeant  and  Lowbbb,  and  the  English  Ecclesiastical 
Reports,  edited  by  Mr.  Ingbaham.  This,  he  has  en- 
deavoured to  do  with  accuracy,  the  only  merit  whicb 
such  a  work  can  claim.  A  few  notes  have  been  added, 
referring  to  American  decisions  in  some  cases  where 
the  law  has  been  considered  doubtful,  or  the  judgments 
of  our  courts  have  been  different  from  those  of  Eng- 
land. 

• 

Philabblfhia,  April,  1832. 


ADVEBTISEBfENT  TO  THE  SECOND  LONDON  EDHION. 

In  the  present  edition,  the  cases  on  the  subject  of 
evidence,  decided  since  the  first  publication  of  this  work, 
have  been  added,  and  the  whole  of  the  text  has  been  re- 
vise^  and  corrected.  Some  new  titles  have  also  been 
inserted,  as  ^Assumpsit  on  Promise  of  Marriage;'' 
"  Assumpsit  for  Interest  of  Money ;"  "  Case  for  Elxces* 
sive  Distress;"  and  "Trespass  for  False  Imprison- 
ment ;''  and  considerable  additions  have  been  made  to 
the  former  titles.  The  Index  has  also  been  re-con- 
structed and  much  enlarged. 

Temple,  June,  1831. 
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A  DIGEST, 

&c. 


Iff  forming  a  digest  of  ihe  general  rules  of  evidence,  the  subject  may 
be  considered,  nrst,  iT^ith  regard  to  the  nature  of  evidence;  second- 
ly, with  regard  to  the  object  of  endence ;  thirdly,  with  regard  to 
the  instrumentt  of  evidence ;  and,  fourthly,  with  regard  to  the  effect 
of  evidence. 

With  regard  to  its  nature,  evidence  may  be  considered  under 
the  following  heads.  Primary  or  secondary  evidence ;  presumptive 
evidence;  hearsay;  admissions* 

PRIMARY  EVIDENCE. 

It  is  a  general  rule,  that  the  best  evidence  must  be  given  that 
the  nature  of  the  case  admits.  B.  JV.  P.  398.  I'hus  where  a  will 
of  lands  is  to  be  proved,  the  primary  evidence  of  it  is  the  will  itsclft 
and  neither  an  exemplification  of  it,  nor  the  probate  is  adanisnUe 
Id*  246,  pott  So  in  general  where  a  contract  has  been  reduced 
into  writing,  and  been  sicned  by  the  parties,  the  writing  is  the  best 
evidence  of  it,  and  must  be  produced  Vtdepast^  p.  8.  But  it  isnot 
in  every  case  necessary,  where  the  matter  to  be  proved  has  been 
committed  to  writing,  that  the  writing  should  be  produced.  If  the 
narrative  of  a  fact  to  be  proved,  has  been  committed  to  writing,  it 
may  yet  be  proved  by  parol  evidence.  Upon  this  principle^  a  n> 
cdpt  for  money  will  not  exclude  parol  evidence  of  the  payment 
Rambert  v.  Cohenj  4  Esp.  213,  cost  So  where,  in  trover,  to  prove 
the  demand,  the  witness  statea  that  he  had  verbally  required  the 
defendant  to  deliver  up  the  property,  and  at  the  same  time  served 
upon  him  a  notice  in  writing  to  the  same  effect.  Lord  Ellenborough 
ruled  that  it  was  not  necessary  that  the  writing  should  be  produced. 
Smith  V,  Yaungj  \  Camp*  430.  So  where  the  fact  to  be  proved  is, 
that  certain  persons  stood  in  the  relation  of  landlord  and  tenant,  it 
was  held  that  although  there  was  a  written  contract,  the  fact  of  the 
tenancy  might  be  proved  by  parol.  R.  a  Inhab.  of  Holy  Trinity,  7 
B.  and  C.  611  j' post,  p,  13.  So,  although  there  exists  a  deed  of  part- 
nership may  be  proved  by  the  acts  of  the  parties ;  but,  when,  in 
order  to  prove  a  partnership  between  Didotdtnd  Foudrinier,  whose 
assignees  were  parties  ta  the  suit,  a  witness  was  asked,  whether  he 
had  not  heard  Foudrinier  say,  that  by  a  deed  between  him  and 
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Didot,  an  interest  belonged  toDidot,  Abbott^C.  J.  was  clearly  ofopi' 
nion  that  no  question  could  be  asked  as  to  what  Foudrinier  bad  said 
of  the  contents  of  a  written  instrument,  without  the  production  ol 
the  instrunient,  or  an  acccunt  of  its  non-production.  Blozam  v,  Elsie^ 
R,  and  M.  187.  Where  it. is  necessary  to  prove  the  fact  of  a  mar- 
riage, the  entry  in  the  parish  register  is  not  superior  evidence,  but 
the  fact  may  be  proved  by  the  testimony  of  persons  who  were  pre- 
sent, and  witnessed  the  ceremony.  Vide  post.  So  the  inscriptions 
and  devices  on  banners  displayed  at  a  public  meeting  may  be  proved 
by  p^rol,  and  it  is  not  necessary  to  produce  the  banners  theottelves. 
R.  V.  Hunt,  3  B.  and  A.  566.* 

The  primary  evidence  of  all  judicial  proceedings,  is  the  produc- 
tion of  the  proceedings  themselves,  or  of  examined  copies  of  them. 
Vide  post  Thus  parol  evidence  is  not  admissible  of  the  day  on 
which  a  cause  canxe  on  to  be  tried,  as  it  is  capable  of  proof  by  mat- 
ter of  record.  Ansley  v.  Smith j  6  Esp.  80.  R.  v.  Page,  Id.  83^  And 
where  to  prove  that  the  plaintiff  had  been  discharged  under  ibe  in- 
solvent act,  it  was  proposed  to  give  in  evidence  his  admission  t»  that 
effect.  Lord  £llenborough  held  it  insufficient,  and  said  that  to  prove  a 
judicial  act  of  this  sort,  it  was  necessary  to  call  the  clerk  of  the 
peace,  and  to  give  in  evidence  the  order  of  the  court  of  quarter  ses- 
Am  by  which  the  discharge  was  effected.  Scott  v.  Clare^  3  CamfiK 
336.  So  parol  evidencB  is  not  admissible  to  prove  the  taking  of 
oattis  required  by  the  Toleration  Act,  as  it  will  appear  by  the  re- 
eords  of  the  court  where  the  oaths  were  taken.  R.  v.  Hube,  Peake^ 
SV;  P.  C.  131. 

The  counterpart  of  a  deed  is  not  secondary  evidence,  but  is  ad- 
misaible  as  original  evidence  against  the  party  executing  it  and  those 
claiming'under  him ;  Burleigh  v.Stibbs,  4  T.  R.  465.  Roe  v.  DamSp 
7  East  363 ;  and  he  will  not  be  permitted  to  object  that  the  origi- 
nal was  not  properly  stamped.  Paul  v*  Meekj  2  r.  and  J.  116. 


SECONDARY  EVIDENCE. 

It  18  a  general  rule,  as  already  stated,  that  the  best  evidence  must 
be  given  of  which  the  nature  of  the  case  is  capable.  B.  M  P.  298» 
Secondary  evidence  is  therefore  inadmissible,  unless  some  ground  be 
previously  laid  for  its  introduction  by  showing  the  impossibility  of 
procuring  better  evidence. 

What  ground  must  be  laid  for  the  introduction  of  secondary  em- 
dence.l  Before  secondary  evidence  can  be  admitted,  it  must  be 
proved  that  better  evidence  cannot  be  obtained.  Thus  in  the  case 
of  a  lost  deed,  after  proof^of  its  due  execution,  R.  v,  Culpepper^  Skin. 
673,  the  loss  of  the  deed  must  be  proved,  and  if  two  or  more  parts 
have  been  executed,  the  loss  or  destruction  of  all  the  parts  sbould, 
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it  seemsy  beproved  before  other  evidence  can  be  received,  fi.  JVI  P. 
254.  See  iJoxon  v,  Haigh,  1  £jrjp.  409.  Where  the  instrument  is 
in  the  posBession  of  the  opposite  party,  parol  evidence  of  its  con- 
tents cannot  be  given  without  proof  of  the  service  of  a  notice  to 
produce  it  Seepoat^  p.  4.  All  the  proper  sources  from  which  the 
primary  evidence  can  be  procured  must  be  exhausted,  before  se« 
condary  evidence  can  be  admitted.  Thus  the  partv  who  has  the 
l^al  custody  of  an  instrument  must  be  applied  to  before  parol  evi- 
dence can  be  received.  R,  v.  Stoke  GMingy  1  B,  and  A.  173.  So 
vrhere  a  letter,  which  had  been  in  the  possession  of  the  defendant, 
was  filed  in-  the  court  of  chancery,  pursuant  to  an  order  in  that 
court,  it  was  ruled,  that  secondary  evidence  of  it  was  not  admissi- 
ble, it  being  in  the  power  of  either  party  to  produce  it  on  applica- 
tion to  the  court.  Williams  v.  Munningy  R,  and  M.IS. 

Where  secondary  evidence  is  ofiered,  in  consequence  of  the  loss 
of  the  primary  evidence,  it  must  be  shown,  in  order  to  establish  the 
loss,  that  diligent  search  has  been  made  in  those  quarters  from 
which  the  primary  evidence  was  likely  to  be  procured.  Where 
the  publisher  of  a  paper,  in  which  a  libel  had  appeared,  stated,  that 
he  believed  the  original  was  either  destroyed  or  lost,  having  been 
thrown  aside  as  useless,  this  was  held  sufficient  to  let  in  secondary 
evidence.  £•  v.  Johnscn^  7  Ea^t^  66.  So  where  a  license  to  trade 
had  been  returned  to  the  secretary  of  the  governor  who  had  grant- 
ed it,  and  the  secretary  swore  that  it  was  his  custom  to  destroy  or 
put  aside  such  licenses  amongst  the  waste  paper  of  his  office  as  of 
DO  further  use ;  and  that  he  supposed  he  had  disposed  of  the  license 
in  tiuestion  in  the  same  manner  as  other  licenses;  and  that  he  had 
searched  for  it  but  did  not  recollect  whether  he  found  it  or  not, 
though  he  did  not  think  he  had  found  it,  the  court  held  the  loss  suf- 
ficiently proved.  Kensington  v.  Inglis,  8  East,  278.  So  where  it 
became  necessary  to  account  for  the  non-production  of  a  policy,  and 
it  was  proved  that  it  had  been  ejQfected  about  seven  years  before, 
and  having  become  useless  on  account  of  a  second  policy  being  ef- 
fected, it  had  probably  been  returned  to  the  plaiutiff,  and  the  clerk 
of  the  plaiotin's  attorney  a  few  days  before  the  trial  of  the  action, 
searched  for  it  in  the  plaintiff's  house,  not  only  in  every  place  point- 
ed out  by  the  plaintiff,  but  in  every  place  which  he  thought  like- 
ly to  contain  a  paper  of  this  description,  the  search  was  held  to  be 
sufficient.  Brewster  v.  Sewell,  3  B,  and  A.  296.°  So  in  a  settlement 
ease,  where  it  was  proved,  that  one  part  only  of  an  indenture  had 
been  executed,  that  the  pauper  and  master  were  both  dead  at  the 
time  of  trial,  and  that  an  inquiry  for  it  had  been  made  of  the  pauper 
shortly  before  his  death,  who  said,  that  the  indenture  had  been 

Stven  up  to  him  after  the  expiration  of  the  apprenticeship,  and  that 
e  had  burnt  it,  and  that  an  inquiry  had  also  been  made  of  the 
daughter  and  sole  executrix  of  the  master,  who  said  she  knew  no- 
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thing  about  it,  it  was  held  that  a  sufficient  inquiry  bad  been  made 
to  render  parol  evidence  of  the  contents  admissible.  /?.  v.  Morton^  4 
M.  and  S.  48.  But  where  the  partj  in  whose  possession  the  instru- 
ment was  is  alive,  he  must  be  called,  and  his  declarations  are  not 
admissible.  R.  v.  Denio,  7  B,  and  C.  620.*  Parkins  v,  Cobbett,  1 
C  and  P.  282.*    Thus  where,  in  another  settlement  csise,  it  ap*- 

E eared,  that  there  were  two  parts  of  an  indenture,  one  of  which 
ad  been  destroyed,  and  the  other  delivered  to  Miss  T.  to  whom 
the  pauper  had  been  assigned,  and  that  application  had  been  made 
to  Miss  T.  (who  was  not  called)  who  said  she  could  not  find  the  in- 
denture, and  did  not  know  where  it  was,  the  search  was  held  to  be 
insufficient.  R,  v.  Castleton,  6  T.  R.  236,  and  see  WilKamsv.  Young- 
husband,  i  Stark,  139.  Where  the  loss  or  destruction  of  the  paper 
may  almost  be  presumed,  very  slight  evidence  of  its  loss  or  destruc- 
tion is  sufficient.  Per  Abbott,  C.  /.  Brewster  v.  SeweH,  3  jB.  and  A, 
296.'  Per  Bayley,  J.  Freeman  v.  ArkeB,  2  B.  and  C.  496.»  The 
degree  of  diligence  to  be  used  in  searching  for  a  deed  must  depend 
on  the  importance  of  the  deed,  and  the  particular  circumstances  of 
the  case.  P&r  Cur.  GvJly  v.  Bp.  of  Exeter,  4  Bingh.  298.^  The 
presumption  is  that  an  useless  instrument  would  be  destroyed.  Per 
Bayley,  J.  R.  v.  East  Fairley,  6  D.  and  R.  153.'  Where  it  was 
the  dutv  of  the  party  in  possession  of  a  document  to  deposit  it  in  a 
particular  place,  aftd  it  is  not  found  in  that  place,  the  presumption 
IS  that  it  is  lost  or  destroyed.  R.  v.  Stourbridge,  8  B.  and  C.  96.^  2 
M  and  R.  43.  S.  C. 

JSTotice  to  produce,  when  necessary.']  In  general,  when  any  writ- 
ten instrument  is  in  the  possession  of  the  opposite  party,  secondary 
evidence  of  its  contents  is  inadmisrible,  without  previous  proc^of  a 
notice  to  produce  the  original.  But  where,  from  the  nature  of  the 
proceedings,  the  party  in  possession  of  the  instrument  has  notice 
that  be  is  to  be  charged  with  the  possessicm  of  it,  as  in  the  case  of 
trover  for  a  bond,  a  notice  to  produce  is  unnecessary.  How  v.  HaS, 
14  Eait,  2*^4.  ScM  v.  Jones,  4  Taunt  865.  CoBing  v.  Treweek^  6 
A  and  C.  398.'  So  a  notice  is  not  required  where  the  party  has 
procured  the  possession  of  the  instrument  by  fraud,  as  where  he 
baa  received  it,  after  the  commencement  of  the  action,  from  a  wit- 
ness called  for  the  purpose  of  producing  it  under  a  subpoena  duces 
tecum.  Leeds  v.  Cook,  4  Esp.  256.  A  counterpart  may  be  read 
without  a  notice  to  produce  the  original.  Burleigh  v.  Stibbs,  5  7*. 
R.  465.  Roe  v.  Davis,  7  East,  363,  ante,  p.  2.  In  an  action  for  sea- 
man^s  wages,  secondary  evidence  of  the  ship^s  articles  is  admissible 
under  stat.  2  G.  II.  c.  36,  s.  8,  without  a  notice  to  produce  them. 
Bowman  v.  Manzleman,  2  Camp.  315.  Notice  to  produce  a  notice 
is  not  requisite.  Kine  v.  Beaumont,  3  B.  and  B.  288."  CclKng  v. 
Treweek,  6  B.  and  C.  398.^  It  seems  to  be  the  better  opinion,  that 
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neither  party  will  be  allowed,  either  in  an  examination  in  chirfy  or 
in  a  cross-examination,  to  inquire  into  the  contents  of  a  deed,  merely 
because  the  opposite  party  has  the  original  deed  in  his  possession, 
in  court,  at  the  time  of  the  trial,  and  that  the  opposite  parbr  may 
object  to  parol  evidence  of  the  contents  on  account  of  his  not  having 
received  a  notice  to  produce  the  original.  1  PhilLEv.  425.  1  Siarki 
Ev.  362.  See  also  *Doe  v.  Grey,  1  Stark.  283.»  Doe  v.  Harvey,  4 
Burr.  2484. 

Notice  to  produce ;  proof  of  possession  of  original.']  In  order  to 
render  a  notice  to  produce  available,  it  must  be  proved  that  the 
original  instrument  is  in  the  hands  of  the  opposite  party  or  of  his 
privy.  The  nature  of  this  evidence  must  vary  according  to  the  na- 
ture of  the  instrument.  Where  it  belongs  exclusively  to  the  party, 
slight  evidence  is  sufficient  to  raise  a  presumption  that  it  is  in  bis 
possession.  Thus,  where  a  solicitor  proved  tnat  he  had  been  em- 
ployed by  the  defendant  to  solicit  his  certificate,  and  that  looking  at 
bis  entry  of  charges,  he  had  no  doubt  the  certificate  was  allowed, 
this  was  held  to  be  procrfof  the  certificate  having  come  to  the  de- 
fendant's hands.  Henry  v.  Leigh,  3  Camph»  502.  Where  the  in- 
strument has  been  delivered  to  a  third  person,  between  whom  and 
the  party  to  the  suit  there  exists  a  privity,  notice  to  the  latter  is  suf- 
ficient, as  in  an  action  against  the  owner  of  a  vessel  Ux  goods  sup- 
plied to  the  use  of  the  vessel,  a  notice  tb  the  defendant  to  produce  the 
order  for  the  goods,  which  had  been  delivered  to  the  captain,  is  suf- 
ficient. Baldney  v.  Ritchie,  1  Stark  338.  So  in  an  action  against 
the  sherLBT,  a  notice  to  his  attorney  to  produce  a  writ  which  has 
been  returned  to  the  under-sherid^  while  the  defendant  was  in 
office,  is  sufficient  TapUn  v.  Atty,  3  Bingh.  164.*  So  also  notice 
to  a  defendant  to  prodnce  a  check  drawn  by  him,  and  paid  by  his 
banker,  is  sufficient  to  entitle  the  plaintiff  to  eive  secondary  evi- 
dence of  its  contents,  although  the  check  remains  in  the  banker's 
bands.  Partridge  v.  Coates,  R.  and  M.  156.  Burton  u  Payne,  2 
C.  and  P.  520.'  But  where  a  paper  had  been  delivered  to  a  third 
person,  under  whom  the  defendant  justified,  and  by  whose  direc- 
tions be  acted,  a  notice  to  produce,  served  upon  the  defendant,  is 
not  sufficient  to  authorize  the  admission  of  secondary  evideftc^ 
Evans  v.  Sweet,  R*  and  JC  83.  R.  v.  Pearce,  Peake,  76.  But  see 
Pritchard  v.  Symonds,  B.  JVI  P.  254.  contra,* 

Notice  to  produce,  form  qP]  A  notice  to  produce  may  be  by 
parol,  and  if  both  a  written  and  parol  notice  have  been  given,  proof 
of  either  is  sufficient  Smiih  v.  Young,  1  Campb.  440.  A  notice  to 
produce  a  particular  letter  must  specify  the  letter  intended ;  to 
produce  ^  all  letters,"  is  too  general.  France  v.  Lucy,  R.  and  M 
841.  Jimes  v.  Edwards,  MCI  and  Y.  139.  If  the  title  of  the 
cause  is  misdescribed  in  the  notice,  it  will  be  bad,  as  "  A.  assignee 

*  2  £og.  Com.  Law  Repi.  391.    •  U  Id.  81.    p  13  Id.  343. 


6  Secondary  Eindenct. 

of  B*  and  C.  v.  D/'  instead  of  <'  A.  assignee  of  B.  v.  D.**  Harveg  9x 
Ahrgan^  2  StartL  19.« 

Notice  to  produce  service  of,  on  whonu]  In  general  it  is  suffici- 
ent, even  in  a  qui  tarn  action,  to  service  the  notice  to  produce  on 
the  attorney  or  agent  of  the  party.  Cotes  v.  Winter,  3  T.  R.  306, 
2  T.  R.  203  (n).  Bryan  v.  WagUaff,  R.  and  Jlf/327.  But  a  notice 
to  produce  papers  not  necessarily  connected*  with  the  cause,  served 
on  the  attorney  so  late  as  to  prevent  the  party  from  receiving  it  io 
time  before  the  trial,  is  not  good.  Vide  v.  Lady  Anson^  1  Jtf.  and 
M96. 

Notice  to  produce,  tifne  of  service  ofJ]  The  notice  must  appear 
to  be  a  reasonable  notice.  Service  of  the  notice  upon  the  wife  of 
the  defendant's  attorney,  in  a  town  cause,  kte  in  the  evening  before 
the  trial,  was  ruled  insufficient.  Doe  v.  Gray^  1  Stark.  283.'  But 
notice  to  produce  a  letter  served  on  the  attorney  of  the  party  on 
the  evening  next  but  one  before  the  trial,  was  ruled  to  be  suffi- 
cient, though  the  party  was  out  of  England,  the  presumption  being 
diat  on  going  abroad  the  party  had  left  with  his  attorney  the  papers 
necessary  for  the  conduct  of  the  trial  Bryan  v.  Wagstctf,  R.  and  M 
327*  See  also  Affalo  v.  Foudrinier,  1  M  and  M.  335  (n).  And  a 
notice  served  <»i  the  tenth  of  April,  Ihe  trial  being  on  the  fourteenth, 
was  ruled  to  be  sufficient  to  let  in  secondary  evidence  of  letters  writ- 
ten eighteen  years  back,  and  addressed  to  the  defendant,  a  foreign- 
er, at  nis  residence  abroad.    Drabble  v.  Donner,  R.  and  M.  47. 

Notice  to  produce,  effect  q/I]  If  the  party  refuses  to  produce  the 
papers  required,  such  a  circumstance  does  not  afibrd  any  inference 
against  him,  it  merely  entitles  tlie  other  party  to  give  secondary 
evidence.  Cooper  v.  Gibbons,  3  Campb  363.  Lawson  v.  Sherwood, 
1  Stark.  315."  Where  a  party  has  notice  to  produce  a  particular 
instrument,  but  does  not  say  that  he  has  not  got  it,  though  he  has 
in  fact  delivered  it  to  the  stamp-office,  the  other  party  will  be  allow- 
ed to  give  parol  evidence  of  the  contents.  Sinclair  v,  Stephenson, 
I  C  and  A  585.^  If  the  party,  giving  the  notice,  declines  to  use 
the  papers  when  produced,  this,  though  matter  of  observation,  will 
not  make  them  evidence  for  the  adverse  party ;  Sayer  v.  Kttchen, 
1  Esp.  210 ;  though  it  is  otherwise  if  the  papers  are  inspected. 
Wharam  v.  RouUege,  5  Esp.  235.  Secondary  evidence  of  papers, 
to  produce  which  notice  has  been  given,  cannot  be  entered  into  un- 
til the  party  calling  for  them  has  opened  his  case,  before  which 
time  there  can  be  no  cross-examination  as  to  their  contents.  Gra- 
ham V.  Dyster,  2  Stark.  23." 

What  is  student  secondary  evidence,']    Where  a  notice  to  pro 

4 3  Enff.  Com.  Law  Rods.  222.    '  2  Id.  391.    •  2  Id.  405.    Ml  Id.  480. 
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dttce  a  deed  has  been  given,  and  the  deed  is  not  prodiicedt  a  coud- 
terpafH,  if  in  existence,  is  the  next  best  evidence;  J2.  v.  CastieUmp 
6  T.R,  236 ;  if  there  be  no  counterpart,  an  examined  copy ;  if  no 
examined  copy,  parol  evidence.  B.  JV,  P,  254.  -  And  parol  evidence 
of  a  writing  may  be  given  as  secondary  evidence,  though  the  person 
vrbo  wrote  the  instrument  is  alive  and  not  called.  Liebman  v. 
Pooley^  1  Starh  167.^  The  copy  of  a  copy  is  not  the  best  second- 
ary evidence  when  the  original  copy  can  be  produced.  Ibid.  Where 
possession  has  gone  along  with  a  deed  for  many  years,  the  original 
of  which  is  lost  or  destroyed,  an  old  copy  or  abstract  may  be  given 
in  evidence,  although  not  proved  to  be  true,  because  it  may  be  im- 
possible  to  give  better  evidence.  £.  JV.  P.  254.  After  notice  to  the 
defendant  to  produce  a  letter,  which  he  admitted  he  had  received 
from  the  plainti£^  it  was  ruled  that  an  entry  by  a  deceased  clerk  in 
a  letter-book,  purporting  to  be  a  copy  of  a  letter  from  the  plaintiff 
to  the  defendant,  was  evidence  of  the  contents,  proof  being  given 
that  according  to  the  course  of  business,  letters  of  business  written 
by  the  plaintitf  were  copied  by  this  clerk,  and  sent  off  by  the  post 
PriU  9.  Fairclough^  3  (Jampb.  305.  So  the  copy  of  a  letter  accom- 
panied with  a  memorandum  in  the  handwriting  of  a  deceased  clerk, 
purporting  that  the  original  had  been  forwarded  by  him,  is  evidence* 
with  proof  that  this  was  the  usual  mode  of  transacting  businesik 
Hagedam  v:  Reidf  3  Campb.  377.  But  where  the  practice  of  the 
defendant's  counting-house  was,  that  the  clerk  after  copying  a  letter 
into  the  letter-book  returned  it  to  the  defendant  to  seal,  and  that 
he,  or  another  clerk,  carried  all  the  letters  to  the  post-office,  but 
there  was  no  particular  place  of  deposit  in  the  office  for  such  letters, 
and  neither  of  the  clerks  had  -any  recollection  of  the  particular 
letter,  though  they  swore  that  they  had  uniformly  carried  all  letters 

{^iven  them  to  carry.  Lord  Tenterden  ruled  that  the  copy  in  the 
etter-bodc  was  not  evidence  that  the  original  had  been  sent.  IBs 
Lordship  added,  ^  If  the  duty  of  the  clerk  had  been  to  see  the  let 
ters  he  copied  carried  to  the  post-office,  it  might  have  done.'* 
Toasey  v,  WilHamSf  1  M  and  JK  129.  A  copy  taken  by  a  copy!  ng 
machme  is  not  evidence  without  a  notice  to  produce  the  original. 
Nodin  V.  Murray^  3  Campb.  228.  See  R.  v,  fvatson,  2  Stark.  129.^ 
An  entry  in  the  register»book  at  the  custom-house,  statine,  that 
a  certificate  of  register  was  granted  on  an  affidavit  of  A.  that  he 
was  an  owner,  is  not  admissible  as  secondary  evidence  of  the  con- 
tents of  the  affidavit ;  some  person  who  has  seen  the  affidavit,  and 
knows  that  it  was  made  by  A.,  must  be  called.  Teed  v.  Martins  4 
Campb,  90.  To  entitle  a  party  to  go  into  secondary  evidence  of  a 
writ,  after  its  return,  it  must  be  shown,  that  search  has  been  made 
in  the  treasury,  and  that  subsequently  to  the  return  dav  the  writ 
was  in  the  possesion  of  the  opposite  party,  on  whom  notice  io  pro- 
duce it  has  been  served.  EdmantUme  v.  Plaisted,  4  Esp.  160. 

▼  2  Eng*  Com.  Law  Reps.  340.    ^  3  Id.  273. 
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Where  there  are  two  parts  of  a  written  agreement,  both  executed 
at  the  same  time,  the  one  staniped  and  the  other  unstamped,  the 
unstamped  part  is  admissible  as  secondary  evidence  of  the  contents 
of  the  stamped  part  Waller  v^  HorsfalU  1  Campb.bQl^  Munn  v» 
Godbold,  3  Bingk.  292.*  1 1  B.  Moore,  49,  S.  C. 

In  order  to  prove  the  endowment  of  a  vicarage,  an  old  ledger  or 
chartulary  of  an  abbey,  containing  amongst  other  things  an  account 
of  the  several  matters  of  endowment,  and  found  in  t|ie  possession  of 
the  person  who  had  succeeded  to  part  of  the  abbey  estates,  was 
admitted  as  secondary  evidence  of  the  endowment,  search  having 
been  made  for  the  original  endowment.  BuUen  v.  Miichdif  2  PricCf 
399,  S.  a  in  D.  P.  4  Dow,  297. 

In  an  action  against  an  executor  for  money  had  and  received,  after 
notice  to  produce  the  probate,  the  original  will,  produced  by  the 
officer  of  the  ecclesiastical  court,  and  bearing  the  seal  of  that  court, 
and  endorsed  as  the  instrument  on  whicti  probate  was  granted,  with 
the  value  of  the  eflects  sworn  to,  is  admissible  as  secondary  evi- 
dence. Chrton  v.  Dj/sofif  1  JS.  and  B.  219.^  So  where  in  an  avowry 
for  a  rent-charge,  the  avowant  could  not  produce  the  will  under 
which  he  claimed  (it  belonging  to  the  devisee  of  the  land)  but  pro- 
duced the  ordinary's  register  of  the  will,  and  proved  former  pay- 
ments, it  was  held  sufficient  evidence  against  the  plaintiff*,  the  devisee 
of  the  land  charged.  B.  JVI  A  246.  But  it  seems  in  this  case  there 
should  be  a  notice  to  produce 

Pard  evidence  inferior  to  written  emdence."]  In  general,  parol 
evidence  is  esteemed  secondary  in  its  nature  to  written  evidence. 
Thus  when  an  agreement  has  been  reduced  into  writing,  the  writ- 
ing must  be  produced;  Brewer  v.  Palmer,  3  Esp,  218.  Doe  vl 
Gr^fith,  6  Bingh.  533 ;"  and  if  not  properly  stamped  the  plaintUr 
must  be  non-suited,  fiut  a  mere  memorandum  not  signed  Irv  the 
parties  will  not  prevent  the  introduction  of  parol  evidence.  Doe  v, 
Cartwright,  3  B,  and  A.  326  ;*  and  see  Hawkins  i>.  Warr,  3  B.  and 
C.  608.^  So  where  a  verbal  contract  is  made  for  the  sale  of  goods, 
and  is  put  into  writing  afterwards  by  the  vendor's  agent,  for  the 
purpose  of  assisting  his  recollection,  but  not  signed  by  the  vendor, 
it  may  be  proved  by  parol.  Dalison  t>.  Starkj  5  Esp,  163.  In  order 
to  render  the  production  of  the  writing  necessary,  it  must  appear 
to  relate  to  the  matter  in  question ;  thus  where  the  parol  evidence 
is  oflered  to  prove  a  tenancy,  it  is  not  a  valid  objection  that  there 
is  some  written  agreement  relative  to  the  holding,  unless  it  should 
also  appear  that  the  agreement  was  between  the  parties  as  land- 
lord and  tenant,  and  that  it  continues  in  force  to  the  very  time 
to  which  the  parol  evidence  applies.  Doe  v.  Morris,  12  East,  237. 
See  Stevens  ».  Penney,  2  B.  Moore,  249."     Where,  in  ejectment, 

«  1 1  EDg.  Com.  Law  Reps.  108.    7  5  Id.  63.    <  1 9  Id.  159.    >  5  Id.  306. 
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the  plaintiff's  witoess  proved  an  acknowledgment  by  the  defend- 
ant that  be  held  under  T.,  and  stated  that  he  (the  witness)  had 
drawn  an  agreement  touching  the  premises,  between  the  pla]Dtiff 
and  T.y  it  was  held  that  tj)e  plaintiff  was  bound  to  produce  the  wri- 
ting.   Fenn  v.  Griffith,  6  Bing/u  533.' 

Parol  evidence  inadmissible  to  vary  or  contradict  a  writing^  As 
parol  evidence  is  inferior  to  written  evidence,  it  is  not  admitted 
to  vary  or  contradict  the  terms  of  an  instrument  in  writing.    Thus 
Inhere  it  was  agreed  in  writing,  that  A.  for  certain  considerations 
should  have  the  produce  of  Boreham  meadow,  it  was  held,  that  he 
could  not  prove  by  parol  that  he  was  to  have  both  the  soil  and  pro- 
duce of  Milcrofl  and  of  Boreham  meadow.  Meres  v.  Anselij  3  nils, 
275  ;  and  see  Hope  v.  Atkins,  1  Price,  143.    So  parol  evidence  is 
ioadmissitiic  to  snow  that  a  note  made  payable  on  a  daycertain, 
"waa  to  he  payable  on  a  contingency  only.    Dawson  r.  JVaOcer,  1 
Stark.  361,«  Woodbridge  v.  Swxmer,  3  B.  and  A.  233.'    So  where 
the  conditions  of  sale  described  the  number  and  kind  of  timber  trees 
to  be  sold  by  lot,  but  not  the  weight  of  the  timber,  it  was  held^  that 
parol  evidence  could  not  be  given  that  the  auctioneer  bad  at  the 
sale  warranted  the  timber  of  a  certain  weight  Powell  v*  Edmunds, 
12  East,  6.    So  parol  evidence  is  inadmissible  to  alter  tbe  legal  con- 
struction of  a  written  agreement     Thus  where  an  agreement  for 
the  sale  of  goods  was  silent  as  to  the  time  of  delivery,  in  which  case 
the  law  implies  a  contract  to  deliver  in  a  reasonable  time,  it  was 
held,  tl)at  parol  evidence  of  an  agreement  to  take  them  away  im- 
mediately was  inadmissible.  Greaves  v.  AshKn,  3  Campb.  426.  Hat- 
Uley  f>.  Jiicholson,  1  Price,  404.    But  where,  by  agreement  in  writ- 
ing, certain  goods  were  to  be  delivered  at  fixed  times,  and  part  be- 
ing delivered,  a  verbal  agreement  was  made  to  extend  the  time  for 
the  delivery  of  the  remainder,  it  was  held,  that  evidence  of  such 
verbal  agreement  was  admissible.     Cuff  v.  Penn,  1  M  and  S.  21. 
So  parol  evidence  is  admissible  to  show  that  a  written  contract 
between  A.  and  B.  was  in  iact  made  by  B.,  not  on  his  own  account, 
but  as  agent  Wilson  v.  Hart,  7  Taunt  295,'  1  B.  Moore,  45  S.  C. 
Parol  evidence  is  admissible  of  a  contract  collateral  to  that  contain^ 
ed  in  a  deed  or  writing,  though  relating  to  the  same  subject  matter. 
WhiU  V.  Parker,  12  East,  578.  Seago  v.  Deane,  4  Bingh.  459.^ 

Parol  evidence  admissible  to  prove  an  additional  consideration  in 
a  written  insirumentf  or  to  vary  the  date,  4*^.]  Where  no  considera- 
tion is  mentioned  in  a  deed,  a  consideration  may  be  averred  and 
proved  by  parol,  for  such  averment  stands  with  the  deed,  and  does 
w>t  contraduct  or  vary  it  Mildmay^s  Case,  1  Rep.  176,  a.  Peacock 
«•  Monk,  1  Ves.  12a    So  where  there  is  a  considferatioo  stated,  a|i 
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averment  of  another  consideration,  which  is  not  contrary  to  the 
deed,  may  be  made.  Ibid.,  Villers  v.  BeaunumU  Dyer^  146,  a.  TuU 
V.  Parlettj  1  M  and  M  472.  So  in  a  settlement  case,  where  the 
deed  of  conveyance  stated  the  consideration  of  the  purchase  to  be 
twenty-eight  pounds,  parol  evidence  was  admitted  to  show  that  the 
consideration  was  in  fact  thirty  pounds.  R.  v.  Scammonden^  3  T.  R* 
474.  Parol  evidence  is  admissible  to  prove  a  deed  delivered  on  a 
day  different  from  that  on  which  it  professes  to  have  been  indented 
and  concluded.  Stone  v.  Bde^  3  Lto.  348,  and  see  Steele  v.  MarU  4 
B.  and  C.  272.» 

Pard  evidence  admissible  to  prove firaud  in  written  instrvments^ 
Where  fraud  is  imputed,  any  consideration,  however  contrary  to  the 
averment  of  a  deed,  may  be  proved  to  show  the  fraudulent  nature 
of  the  transaction.  B.  JV.  P.  173.  See  Paxton  v.  Popham,  9  East, 
421.  So  in  order  to  set  aside  a  wDl  for  fraud,  parol  evidence  may 
be  given  of  what  passed  at  the  signing,  and  what  the  testator  said. 
Doe  V.  Allen,  8  T.  R.  147.  The  party  charged  with  fraud  will  not 
be  admitted  to  prove  any  other  consideration  than  that  stated. 
Clarkson  v.  Hanway,  2  P.  Wms.  203. 

Pard  evidence  admissible  to  prove  custom  not  expressed  in  written 
instrument  Where  the  parties  have  contracted  in  writing,  m  many 
instances  parol  evidence  is  admitted  to  prove  a  custom  aflecting  the 
contract,  on  the  ground,  that  where  such  a  custom  exists,  tiie  parties 
must  be  taken  to  have  made  their  contract  subject  to  its  operation. 
Thus,  in  the  construction  of  mercantile  contracts,  parol  evidence  is 
always  admitted  to  show  the  sense  in  which,  according  to  the  usage 
and  custom  of  merchants,  such  contracts  are  to  be  understood.  *  As 
where  a  ship  was  warranted  to  depart  with  convoy,  evidence  of  the 
usage  amongst  merchants  was  admitted  to  show  that  this  meant 
convoy  from  the  usual  place  of  rendezvous.  LethvMev^s  Case^  2 
Stalk.  443.  So  to  explain  the  meaning  of  '*  days*'  in  a  bill  of  lading. 
Cochran  v.  Retberg,  3  Esp.  121.  See  Donaldson  v.  Forster,  Abbik 
on  Shijpp.  209,  5th  ed.,  Birch  v.  Depeyster,  4  Campb.  385.  1  Stark. 
210,*.^.  C.  Taylor  V.  Briggs,  1  C.  and  P.^  525,  Simpson  v.  Hen- 
derson^  1  M.  and  M.  300.  &  where  there  was  an  ambiguity  on  the 
face  of  an  account,  a  clerk  in  the  office  in  which  the  account  was 
kept  was  permitted  to  explain  the  meaning  of  a  particular  item. 
Hood  V.  Reeves,  3  C.  and  P.  532.  >"  But  proof  of  the  usage  of  trade 
is  not  admissible  to  contradict  the  plain  words  of  an  instrument ; 
as  where  a  policy  of  insurance  was  '^  on  the  ship  till  nK)ored  at  an- 
chor twenty-four  hours,  and  on  the  goods  till  discharged  and  safely 
landed,"  evidence  of  an  usage  that  the  risk  on  the  goods  as  well  as 
the  ship  expired' in  twenty-tour  hours  was  held  inadmissible  to  qua- 

MO  Eng.  Com.  Law  Repi. 331.    kg  id.  359.    >  12 Id.  245.    •  14  Id.  432. 


Secondary  Evidence.  11 

fify  the  dear  and  unequivocal  words  of  the  policy.  Parkinson  v. 
CoOierf  Parkf  Ins,  416,  6th  ed.  So  in  an  action  on  a  warranty  of 
**  prime  sing^  bacon,"  parol  evidence  was  rejected  of  a  practice  in 
the  bacon  trade  to  receive  bacon  in  some  d^ree  tainted,  as  **  prime 
singed  bacon."  Yates  v.  Pym^  6  TaunU  446,"  2  Marsh,  141.  S.  C. 
It  has  been  doubted  whether  the  practice  of  admitting  parol  evi- 
dence in  these  cases  has  not  been  carried  to  an  inconvenient  length. 
See  Anderson  v.  Pitcher,  2  B.  and  P.  16a 

A  custom  affecting  the  contract  may  be  proved  by  parol  in  other 
as  well  as  in  mercantile  contracts.  Thus  it  may  be  proved,  that  a 
heriot  is  due  by  custom  on  the  death  of  ft  tenant,  though  not  ex- 

Eressed  in  the  lease.  White  v.  Sayer^  Palm.  211.  Or,  that  a  lessee 
J  deed  is  entitled  by  custom  to  an  away-going  crop,  though  it  be 
not  mentioned  in  the  deed.  Wigglesworth  v.  Dallison,  Dougl  201. 
So  in  the  case  of  a  lease  not  under  seal.  Senior  v,  Armytage,  HoiU^ 
197.*  But  where  a  covenant  in  express  terms,  or  by  necessary 
implication,  excludes  the  customary  right,  evidence  of  such  right  is 
inadnfiiarible.     Webb  v.  Plunmer,  2  fi.  and  A.  746. 

Parol  evidence  admissible  to  explain  ancient  charters,  grants^ 
4*c.]  In  the  construction  of  ancient  charters,  parol  evidence,has 
always  been  admitted  to  prove  the  continual  and  immemorial  usage 
under  the  instrument  2  In§U  282.  R.  v.  Varlo,  Cowp.  24a  Chad 
V.  Tibedf  2  fi.  and  B,  406.'  Qovemors  of  Lucton  School  v.  Scarlett, 
2  y.  and  J.  330.  So  in  the  fronstruction  of  ancient  grants  and  deeds 
there  is  no  better  way  of  construing  them  than  by  usage,  and 
eontemporanea  expositio  is  the  best  way  to  go  by.  Per  Lord  Hard' 
teicke,  Attomey-wneral  v.  Parker,  3  Atk.  576.  However  general 
the  words  of  ancient  grants  may  be,  they  are  to  be  construed  by 
evidence  of  the  manner  in  which  the  thing  has  been  ^ways  pes- 
sessed  and  used.  Per  Lord  EUenborough,  Wild  t>.  Hornby,  7  Eastf 
189.  There  seems  to  be  no  distinction  in  this  respect  between  char« 
teis  and  [irivate  deeds.  WithneU  ix  Gartham,  6  T.  R.  398,  Stam- 
mers  v.  Dixon,  7  East,  200.  Evidence  of  usage,  however,  will  not 
be  admitted  to  overturn  the  clear  words  of  a  charter.  See  R»  o. 
Varh,  Cowp,  248.  In  the  case  of  modem  deeds  evidence  of  the 
acti  of  the  parties  is  not  admissible,  in  the  construction  of  the  in* 
strument,  to  show  their  understanding  of  it  Clifton  v,  Wabnesley, 
5  T.  R.  564.  IggyJden  v.  May,  9  Ves.  3da  2  M  R.  452, 5.  C. 
Moore  v.  Foley,  6  Ves.  238. 

Parol  evidence  admissible  to  discharge  written  agreements.']  Al- 
though a  deed  cannot  be  revoked  or  discharged  by  parol,  or  even 
hy  writing  not  under  seal,  yet  an  executory  argument,  in  writing, 
not  under  seal,  may,  before  breach,  be  discharged  by  a  subsequent 
parol  agreement ;  JLord  Mibon  v.  Edworth,  6  B.  P.  C.  587;  but, 
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after  breach,  it  cannot  be  discharged,  unless  by  deed  or  accord  and 
satisfaction.  B.  ff.  P.  152.  Willoughby  v.  Backhouse,  2  B,  and  C. 
824.<i  So  it  seems,  that  where  the  instrument  is  in  writing  pursu- 
ant to  the  statute  of  frauds,  it  maj  yet  be  discharged  by  a  subse- 
?uent  parol  agreement  before  breach.  1  PhUL  Ev,  545,  and  see 
^uffv.  Penny  1  M.  and  S.  21,  ante  p.  9. 

Pard  evidence  admissible  to  explain  latent  ambiguity^  Where  an 
ambiguity  not  apparent  on  the  face  of  a  written  instrument  is  raised 
by  the  introduction  of  parol  evidence,  then  from  the  necessity  of  the 
case,  the  same  description  of  evidence  is  admitted  to  explain  the  am- 
biguity;  for  example^  where  a  testator  devises  his  estate  of  Black- 
acre,  and  has  two  estates  called  Blackacre,  evidence  may  be  admit- 
ted to  show  which  of  the  Blackacres  is  meant ;  or  if  one  devises  to  his 
son  John  Thomas,  and  he  has  two  sons  of  the  name  of  John  Thomas, 
evidence  may  be  admitted  to  show  which  of  them  the  testator  intend- 
ed. Per  Gibbs,  C.  J.  Doe  v.  Chichester,  4  Dow,  93.  So  where  land  is 
devised  to  a  person  designated  by  her  Christian  and  surname  only, 
and  no  person  of  that  name  claims  under  the  devise,  parol  evidence 
is  admissible,  to  show  that  the  name  was  mistaken  by  the  person  who 
took  the  instructions  for  the  will.  Beautnent  v.  Fell,  2  P.  Wms.  141, 
and  see  Careless  v.  Careless,  1  Meriv,  384.  And  where  a  devise  was 
to  S.  H.  second  son  of  T.  H.,  but  in  fact  he  was  the  third  son,  evidence 
of  the  state  of  the  testator's  family  and  of  ether  circumstances  was 
admitted  to  show  whether  he  had  mistaken  the  name  or  not.  Doe 
V.  HtUhwaite,  3  B.  and  A.  632.""  So  where  a  fine  was  levied  of 
twelve  messuages  in  Chelsea,  and  it  appeared  (hat  thecognizor  bad 
more  than  twelve  messuages  in  Chelsea,  parol  evidence  was  admit- 
ted to  show  which  messuages  in  particular  the  cognizor  intended 
to  pass.  Doe  v.  Wilford,  R.  and  M.  88.  8  D.  and  IL  549.»  Where 
a  subject  matter  exists  which  satisfies  the  terms  of  the  will,  and  to 
which  they  are  perfectly  applicable,  there  is  no  latent  ambiguity, 
and  no  evidence  can  be  admitted  for  the  purpose  of  applying  the 
terms  to  a  different  object,  3  Stark.  Ev.  1020.  Thus,  where  a  tes* 
tator  devised  his  "  estate  at  Ashton,"  it  was  held,  that  parol  evf* 
dence  was  inadmissible  to  show  that  he  was  accustomed  to  call  all 
his  maternal  estate  *'  his  Ashton  estate,"  there  being  an  estate  in 
the  parish  of  Ashton  which  was  sufficient  to  satisfy  the  devise. 
Doe  V,  Oxendon,  3  Taunt  147,  S.  C  in  Error,  4  Dow,  66.  See  also 
CamUhers  v.  Sheddon,  6  Taunt.  14.* 

Where  the  ambiguity  is  not  latent,  and  raised  by  extrinsic  evi- 
dence, but  patent  or  apparent  on  the  face  of  the  instrument,  parol 
evidence  is  not  admissible  to  explain  such  ambiguity.  Thus,  where 
a  blank  is  left  for  the  devisee's  name  in  a  will,  parol  evidence  can* 
not  be  admitted  to  show  whose  name  was  intended  to  be  inserted. 
Bayhs  v.  AtL  Gen.  2  Atk.  239.    See  Doe  v.  Westlake,  4  B.  and  A 
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57.*    B«t  where  a  blank  was  left  for  the  Christiati  name  only,  pa« ) 
rol  evidence  was  admitted  to  prove  the  individual  intended.  Price 
V.  PagCf  4  Ves.  680.  So  in  case  of  a  devise  ^*  to  Mrs.  C."  the  chan- 
cellor referred  it  to  the  master  to  receive  evidence,  to  show  the  per- 
son intended.    Abbot  v.  Masste,  3  Ves.  148. 

Where  a  blank  is  left  in  a  written  aereement,  which  need  not 
have  been  reduced  into  writing,  and  woiud  have  been  equally  bind- 
ing if  written  or  unwritten  (as  if  the  agreement  were  to  deliver 
goods  to  the  amount  of  less  than  ten  pounds,  and  a  blank  were  left 
M>r  the  quantity  of  goods  to  be  delivered),  in  such  a  case  it  is  pre« 
suDied,  in  an  action  for  the  non-performance  of  the  contract,  parol 
evidence 'might  he  admitted  to  show  the  quantity  for  which  the  par- 
ties agreed.  1  PkUL  Ev,  521.  So  where  in  the  bishop's  register,  a 
blank  was  left  ibr  the  patron's  name,  it  vras  held,  that  this  might 
be  supplied  by  pard  evidence.  B.  of  Meath  v.  Lard  BeMeldf  1 
ffils.  215. 

Parol  evidence  admissible  on  question  of  •parcel  or  no  parcelJ] 
Where  the  question  is,  **  parcel  or  n6  parcel,"  parol  evidence  is  ad- 
misnble  to  explain  a  wtiimg.  Thus,  where  a  testator  devised  **  qj^ 
his  farm  called  Trogues  farm^"  it  was  held  that  it  might  be  shovm 
by  evidence  of  what  parcels  the  farm  consisted.  GoodtiUe  v.  Souti- 
em,  1  M  and  S.  299.  So  in  case  of  a  written  agreement  to  convey 
*^  aU  those  brick-works  in  the  pessession  of  A.  B.,"  declarations  of 

A.  B.  at  the  time  of  the  agreement  were  admitted  to  show  what  the 
hrkk-workft  were.  Paddock  v.  Fradiey^  1  Crcm.  and  Jer,  90 ;  and 
see  Datis  v*  LewiSf  2  CkiUy^s  Rep.  ddd,""  8  D.  and  R.  554« 

Parol  evidence  admissible  toprove  a  certain  relation  between par^ 
ties.]  The  relation  or  relative  situation  of  two  parties  may  be 
proved  by  parol,  though  the  contract  out  of  whicn  that  relation 
arises  be  in  vmting.  Thus  m  a  settlement  case  it  has  been  held 
that  parol  evidence  of  the  fact  of  tenancy  is  admissible  though  the 
pauper  held  under  a  written  contract.  R.  v.  Inhab.  Holy  Trinity^  7 

B.  and  C.  611,^  sed  vide  Strother  v.  Barr^  5  Bingh.  155.^  But 
where  a  tenancy  is  thus  prima  facie  proved  by  pa/'ol,  the  other 
party  wIm  wishes  to  vary  the  terms  of  the  tenancy  must  produce 
the  written  instrument  R.  t>.  Rawden,  8  B»  and  C.  708.'  So  a 
partnership  may  he  proved  by  parol,  although  there  is  a  deed  of  co- 
partnership. Alderson  v.  Clay,  1  Stark.  405 ;"  and  see  Harvey  v. 
Ray,  9  B.  and  C.  356.-     Vide  mte^  p.  I. 


PRESUMPTIVE  EVIDENCE. 

Presumptive  evidence,  though  liable  tp  be  rebutted  by  evidence 
to  the  contrary,  is  not  in  its  nature  secondary  to  positive  evidence. 

-  6  £ng.  Com.  Law  Reps.  348.    "^  18  Id.  410*   "^  14  Id.  101.   >  15  Id.  391. 
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Thusy  althoc^h  the  payment  of  rent  may  be  proved  by  the  pontive 
evidence  of  a  person  who  saw  it  paid»  yet  it  may  abo  be  proved  by 
the  production  of  a  receipt  for  later  arrears  (which  afibrds  a  pre- 
snmption  that  the  earlier  arrears  are  satisfied),  without  laying  any 
ground  for  the  introduction  of  such  evidence  by  showing  that  posi- 
tive evidence  cannot  be  procured.  See  post 

As  almost  every  fact  is  capable  of  being  proved  by  presumptive 
as  well  B»  by  positive  evidence,  a  few  of  the  most  useful  cases  only 
will  be  selected  as  examples  of  the  nature  and  application  of  pre- 
sumptive evidence.  In  case  of  an  ancient  recovery  accompanied 
by  possession,  it  shall  be  presumed,  that  the  tenant  to  the  praseipe 
was  seized  of  the  freehold,  and  such  seisin  4ieed  not  be  proved.  Gilb. 
Ev.  27.  So  a  deed,  thirty  years  old,  or  upwards,  is  presumed  to 
have  been  duly  executed,  provided  some  account  be  given  of  tiie 
deed,  where  found,  &c.  B.  JV.  P.  255.  An  endowment  of  a  vicar- 
age may  be  presumed  from  the  long  and  continued  possession  of 
tithes  and  other  pirofits.  Crimes  v.  Smyths  12  Rep.  4,  and  see  WoUey 
9«  BroumhUl,  MCleL  332.  A  license  may  be  presumed,  as  where 
an  enclosure  having  been  made  from  a  waste,  twelve  or  fourteen 
years,  and  seen  by  the  steward  of  the  lord  from  time  to  time,  with- 
Mt  objection  made,  it  was  left  to  the  jury  to  say  whether  or  not 
the  enclosure  was  made  by  the  lord's  license.  t)oe  v,  Wilson^  11 
£a^,  56.  The  existence  of  a  immemorial  custom  may  be  pre- 
sumed from  an  uncontradicted  uss^e  of  twenty  years.  R.  v»  Jouiffe^ 
2  B.  and  C.  54,'  3  D.  and  R.  240,  S.  C.    The  flowing  of  the  tide 

? resumptive  evidence  of  a  public  navigable  river.  Miles  v.  Rose^  5 
^aunt  705,°  1  Marsh.  313,  S.  C.  But  the  strength  of  thispnma 
facie  evidence  upon  the  situation  and  nature  of  the  channel.  jR.  v. 
MountagtLe^  4  fi.  and  C.  602/ 

Presumption  qf  payment.']  If  a  landlord  eive  a  receipt  for  the 
rent  last  due,  it  is  to  be  presumed  that  all  lormer  rent  due  by  the 
tenant  has  been  paid,  Gilb.  Ev.  157 ;  and  if  the  acquittance  is  un- 
der seal,  it  is  an  estoppel,  and  the  presumption  cannot  be  rebutted. 
Ibid.  158.  Where  a  bill  of  exchange  negociated  after  acceptance 
is  produced  from  the  hands  of  the  acceptor  after  it  is  due,  the  pre- 
sumption is,  that  the  acceptor  has  paid  it  Gibbon  v.  FeatkersUme* 
haughy  1  Stark.  225.^  Pfiel  v.  Vanbatenberg,  2  Campb.  430.  Proof 
that  the  plaintiff,  and  other  workmen  employed  by  the  defendant, 
came  regularly  to  receive  their  wages  from  the  defendant,  whose 

Eractice  was  to  pay  every  week,  and  that  the  plaintiff  had  not  been 
eard  to  complain  of  non-payment,  is  presumptive  evidence  of  pay- 
ment. Lucas  V.  Naoosilieski^  1  Esp,  296,  SeUen  v.  Norman^  4  C.  and 
P.  80.'  So  where  the  demand  was  for  the  proceeds  of  milk  sold 
daily  to  customers  by  the  defendant,  as  agent  to  the  plaintifl^  and  it 
appeared  that  the  course  of  dealing  was  for  the  defendant  to  pay 
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to  the  plaintiff  erery  day  the  money  which  she  ha9  received,  with- 
out any  written  Toucher  passing,  it  was  ruled  that  it  was  to  be  pre- 
sumed, that  the  defendant  had  in  fact  accounted,  and  that  the  onus 
of  proving  the  contrary  lay  on  the  plaintiff  Evans  v,  Birchj  8 
Campb.  10.  So  where  goods  have  been  consigned  to  a  factor  to 
sell  on  commission,  it  may  be  presumed  after  a  reasonable  time 
(^•g'  14  years)  has  elppsed,  that  he  has  accounted.  Topham  n, 
Braddickj  1  Taunt  572.  Although,  in  analogy  to  the  case  of  bonds^ 
Lord  EUenborough  ruled  that  a  promissory  note  might  be  presumed 
to  be  paid  after  twenty  years ;  Dvffidd  v,  Creedj  5  Esp*  52 ;  yet 
it  has  been  since  held  that  the  case  is  distinguishable  from  tbat  of 
bonds,  and  that  the  rule  as  to  twenty  years  does  not  apply.  Du 
Belkyix  v.  Lard  Waterfardf  I  D.  and  R,  16.'  The  mere  production 
of  a  cheque  drawn  by  Jie  defendant  on  his  l^anker,  and  payable  to 
the  plaintifl!^  with  proof  that  he  endorsed  his  name  upon  it,  and  that 
it  has  been  paid,  affords  prima  fade  evidence  of  payment  to  hun. 
Egg.  V.  Bamettf  3  Esp.  196«  But  it  was  ruled  by  Dallas,  C.  J. 
that  the  mere  proof  of  a  cheque  being  made  payable  to  A.  and  of 
A.  having  received  payment  of  it,  is  not  evidence  of  the  payment 
of  money  by  the  maker  to  A.  for  it  might  have  been  given  to  a  third 

fersoD,  and  by  him  to  A.  Uoyd  v.  Sandiland,  Gow,  16,^  sed  qucBre» 
ayment  of  a  b<H)d  is  presumed  after  twenty  years,  without  demand 
made ;  Oswald  v.  Leighf  1  71  i2.  270 ;  and  even  after  the  lapse  of 
a  less  time,  if  other  circumstances  concur  to  fortify  the  presumption, 
as  a  settlement  of  accounts  in  the  mean  time.  Ibid,  Colsel  u  ^udd, 
1  Campb.  27.  The  presumption  may  be  rebutted  by  the  defendant's 
admission  of  the  debt,  or  by  proof  of  payment  of  interest  within 
tw^ty  yearn  Vide  infra,  &>  by  proof  that  the  defendant  has 
resided  abroad  during  the  whole  of  the  time ;  JVewman  v.  ATeumuin, 
1  Stark.  101  ;^  but  proof  of  the  defendant's  poverty  is  not  sufficient 
to  rebut  the  presumption.  WiUavme  v.  Gorges^  1  Campb.  217.  In- 
dorsements on  the  bond,  made  by  the  obligee,  acknowledging  the 
receipt  of  interest  within  twenty  years,  are  admitted  to  rebut  the 
presumption,  provided  there  be  evidence  that  such  indorsements 
existed  before  the  presumption  of  payment  arose.  Searle  v.  Lord 
BarringUm^  2  Str.  826.  Rose  v.  BryanU  2  Campb.  322,  and  see  2 
PhiU.  Ev.  137,  1  Stark.  Ev.  310. 

Presumption  of  property^  Proof  of  the  possession  of  land,  or  of 
the  receipt  of  rent  from  the  person  in  possession,  is  prima  fade  evi- 
dence of  seisin  in  fee,  see  post  in  EjectmenL  The  owner  of  the  fee- 
simple  is  presumed  to  have  a  right  to  the  minerals,  but  that  pre- 
sumption may  be  rebutted  by  absence  of  enjojrment,  and  user  by 
persons  not  the  owners  of  the  soil.  Rowe  v.  GrenfeU  R*  and  M. 
396.    See  v.  BrenUm^  8  B.  and  C.  737.''    Payment  of  a  small  un- 
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varied  rent  for  a  lon^  seii^  of  yean  [88]  to  the  lord  of  a  manor, 
raises  the  presumption  that  the  rent  is  a  quit  rent,  and  not  that  the 
lord  is  entitled  to  the  land,  poe  v.  Johnson^  G0W9 179L  A  recovery 
in  trover  for  a  parcel  of  lead  dug  out  of  a  mine  afibrds  no  evidence 
of  the  plaintiff's  possession  of  the  mine.  jB.  JVI  P.  33.  PossessioD 
of  personal  chattels  is  pimA  facie  evidence  of  property;  see  post,  in 
^  Assumpsit  on  Policy  of  Insurance  *^  And  see  more  as  to  ike  pre- 
gumption  ofoumership^  post  ^  Trespass.^^ 

Presumption  of  grants,  4*^.]  Evidence  of  an  adverse  emoyment 
of  lights  ior  twenty  years  or  upwards,  unexplained,  afibrds  a  pre- 
sumption of  a  grant  to  enjoy  such  lights.  L^ms  1^.  Price,  2  SauncL  - 
175  (71).  So  an  adverse  unexplained  enjoyment  of  a  right  of  way 
for  above  twentv  years,  is  sufficient  to  wairant  a  jury  in  presum- 
ing a  grant  of  the  way,  though  such  grant  must  have  been  made 
within  twenty-six  years,  all  former  ways  being  at  that  time  ex- 
tinguished by  operation  of  an  enclosure  act  Campbell  v.  Wilson^ 
3  East,  294.  And  so  where  the  way  has  been  used  for  thirty  years^ 
a  grant  may  be  presumed,  though  there  had  been  an  absolute  ex- 
tinguishment of  the  right  of  way  a  few  years  before  by  unity  of  poa- 
sesuon.  Keymer  v.  Summers,  cited  3  7".  /{.  157.  Where  the  de- 
fendant pleaded  a  right  of  way  granted  by  a  lost  deed,  and  the  plain- 
tiff traversed  the  grant,  and  the  judge  directed  the  jury,  that  if 
they  thought  the  defendant  had  exercised  the  right  of  way  unin- 
terruptedly for  more  than  twenty  years  by  virtue  of  a  deed,  they 
would  find  for  the  defendant;  but,  if  they  thought  there  had  been 
no  way  granted  by  deed,  they  would  find  for  the  plaintiff:  it  was 
held,  that  this  direction  was  right  LevM  v.  Wilson,  3  Bingh.  115.i 
The  uninterrupted  possession  of  a  pew  for  thirty-six  yeans  afibrds  a 
presumption  of  title.  Rogers  v.  Brooks,  cited  1  7.  R>  431  (n).  But, 
though  uninterrupted  possession  of  a  pew  in  the  chancel  of  a  church 
,  for  thirty  yeans  is  presumptive  evidence  of  a  prescriptive  right  to 
the  pew,  in  an  action  against  a  wrong  doer,  yet  such  presumption 
nmy  be  rebutted  by  proof,  that  the  pew  had  no  existence  shortly 
before  the  thirty  years.  Griffiths  v.  Matthews,  5  T.  R.  296.  Twenty 
years'  exclusive  possession  of  a  stream  of  water  in  any  particular 
manner  afibrds  a  conclusive  presumption  of  right  in  the  party  enjoy- 
ing it,  derived  from  a  grant  or  act  of  parliament,  but  less  than  twenty 
years  may  or  may  not  afi&rd  such  a  presumption,  according  as  it  is 
attended  with  circumstances  to  support  or  rebut  the  right.  Per  Lord 
EUenborough,  J.  C.  Bealey  v.  Shaw,  6  East,  215.  Where  it  had 
been  proved,  that  the  owners  of  a  fishery  and  their  lessees  had  for 
above  twenty  years  publicly  landed  their  nets  on  another's  ground, 
and  had  occasionally  repaired  the  landing-places,  it  was  held  that 
it  was  properly  left  to  the  jury  to  presume  a  grant  of  the  right  of 
landing  nets  to  the  owners  of  the  fishery.     Gray  v.  Bond,  2  B.  and 

1 11  En;.  Com.  Law  Repi.  57. 
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A  667."  In  order  to  establish  the  presumption  of  a  grant  of  a 
way,  &c.  it  must  appear  that  the  possession  was  with  the  acqui* 
escence  of  him  who  was  seised  of  an  estate  of  inheritance  ;  for  a  ten- 
ant for  life  or  years  has  no  power  to  grant  such  right  for  a  longer 
period  than  during  the  continuance  of  his  particular  estate ;  Daniel 
V.  JVbrth,  11  East,  372 ;  Barker  v.  Richardson,  4  B.  and  A.  579  ;■ 
buty  if  the  easement  existed  previously  to  the  commencement  of 
the  tenancy,  the  fact  of  the  premises  having  been  for  a  long  time 
in  the  possession  of  a  tenant  will  not  defeat  the  presumption  of  a 
grant.     Cross  v.  Leudsy  2  J3.  and  C.  686/ 

Charters  and  grants  from  the  crown  may  be  presumed  from  great 
length  of  possession,  as  for  instance,  100  years,  not  merely  in  suits 
between  private  parties,  but  even  against  the  crown  itself,  if  the 
crown  were  capable  of  making  the  grant.  R.  v.  Brown,  cited  Couop. 
110.  Mayor  of  IRngston  v.  Homer ^  Cowp.  102.  Where  the  origin 
of  the  possession  is  accounted  for  without  the  aid  of  a  grant  or  con- 
veyance,  and  is  consistent  with  the  fact  of  there  having  been  no 
conveyance,  it  is  a  question  for  the  jury  whether  in  fact  any  con* 
veyance  has  actually  been  executed.  Doe  v.  Reed,  5  B,  and  A. 
232,'  and  see  post  in  "  EijectmeTit." 

The  possession  of  a  lease  by  the  lessor  with  the  seals  cut  ofi, 
affi>rds  no  presumption  of  a  surrender.  Doe  v.  Thomas,  9  £•  and  C 
288.« 

Where  a  feofihient  has  been  proved,  Irirery  of  seisin  may  be  pre- 
snmed  after  twenty  years,  if  possession  has  gone  along  with  the 
feoffment;  Biden  v.  Loveday,  cited  I  Vem,  196,  Rees  v.  Uoyd, 
WightuD.  123 ;  but  a  less  time  than  twenty  years  is  not  sufficient 
Doe  V.  Marquis  of  Cleveland,  9  B.  and  C.  664^ 

Presumption  of  dedication  of  way  to  the  public,']  If  the  owner  of 
the  soil  throws  open  a  passage,  and  neither  marks  by  any  visible 
distinction  that  he  means  to  preserve  all  his  rights  over  it,  nor  ex- 
cludes persons  from  passing  over  it  by  positive  prohibition,  he  shall 
be  presumed  to  have  dedicated  it  to  the  public ;  Per  Lord  Ellens 
borough,  R,  v.  Lloyd,  1  Campb.  262 ;  but  proof  of  a  bar  having 
been  placed  across  the  street,  soon  after  the  houses  which  form  the 
street  were  finished,  v^ll  rebut  the  presumption  of  dedication,  though 
the  bar  was  soon  afterwards  knocked  down,  since  which  period  the 
way  has  been  used  as  a  thoroughfare,  for  a  dedication  must  he 
made  openly,  and  with  a  deliberate  purpose.  Roberts  v.  Karr,  1 
Campb.  262  (n).  The  question  of  dedication  depends  upon  the 
time  and  nature  of  the  enjoyment  which  persons  have  had  of  the 
passage  over  the  land ;  therefore,  where  the  plaintiff  erected  a 
street  leading  out  of  a  highway  across  his  own  close,  and  terminat- 
ing at  the  edge  of  the  defendant's  adjoining  close,  which  was  sepa- 

-  6  Eng.  Com.  Law  Rtpi.  308.    "6  Id.  523.    «  9  Id.  221.    p  7  Id.  79.    fll7Id. 
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rated  by  the  defendant's  fence  from  the  end  of  the  street,  for 
twenty«one  jears»  (during  the  nineteen  of  which  the  hoases  were 
completed,  and  the  street  publicly  watched,  cleansed,  and  lighted  : 
and  both  footways,  and  half  the  horseway,  paved  at  the  expense 
of  the  inhabitants,)  it  was  held,  that  this  street  was  not  to  be  pre- 
sumed to  be  so  dedicated  to  the  public,  as  that  the  defendant,  pul- 
ling down  his  own  wall,  might  enter  it  at  the  end  adjoining  to  his 
land,  and  use  it  as  a  highway.  Woodyer  v.  HaddeUy  5  Taunt  125.* 
It  seems  that  there  may  be  a  limited  dedication  of  a  highway  to  the 
public.     Marq,  of  Staffs,  v.  Coyney^  7  JB.  and  C,  267.* 

It  has  been  held,  in  one  case,  that  six  years  are  sufficient  to  found 
the  presumption  of  dedication;  11  Eastf  376  (n);  and  where  the 
locus  in  quo  had  been  in  lease  for  a  long  term  up  to  the  year  1780, 
and  from  that  time  till  the  year  1788  the  public  were  permitted  to 
have  the  free  use  of  it,  as  a  way.  Lord  Kenyon  held  it  to  be  quite 
a  sufficient  time  for  presuming  a  dedication.  Trustees  of  Rugby 
Chkrity  v.  Merryweather^  11  £a^376(n).  If  the  land  is  in  the 
possession  of  a  tenant,  such  tenant  cannot  dedicate  it  to  the  public 
so  as  to  bind  the  owner  of  the  fee.  Wood  v,  Veal^  5  jB.  and  A,  454.* 
But,  after  a  long  lapse  of  time,  and  a  frequent  change  of  tenants. 
Lord  Ellenborough  said,  that  from  the  notorious  and  uninterrupted 
use  of  a  way  by  the  public,  he  should  presume  that  the  landlord 
had  notice  of  the  way  being  used,  and  that  it  was  so  used  with  his 
concurrence.  R,  v,  Barr^  4  Camp.  16.  Where  a  public  footway 
over  crown  land  was  extinguished  by  an  enclosure  act,  but  for 
twenty  yeaVs  after  the  enclosure  took  place,  the  public  had  con- 
tinued to  use  the  way,  it  was  ruled  by  Bayley,  J.  that  this  user 
was  no  evidence  of  a  dedication  to  the  public,  as  it  did  not  appear 
to  have  been  with  the  knowledge  of  the  crown.  Harper  v.  Charks- 
toorthy  4  B.  and  C.  574."" 

Presumption  of  the  duration  oflife,']  As  to  persons  of  whom  no 
account  can  be  given,  the  presumption  of  the  duration  of  life  ends 
at  the  expiration  of  seven  years  from  the  time  when  they  were 
last  known  to  be  living.  Per  Lord  Ellenborough^  Doe  t>.  Jessony  6 
East,  84 ;  see  also  Doe  v,  Deakin^  4  B.  and  A.  433.^  Proof  by  one 
of  a  farmily,  that  many  years  before,  a  younger  brother  of  the  per- 
son last  seised  had  gone  abroad,  and  that  the  repute  of  the  family 
was,  that  he  had  died  there,  and  that  the  witness  had  never  heard 
in  the  family  of  his  having  been  married,  is  presumptive  evidence 
of  his  death  without  issue.  Doe  v.  Griffin,  15  East,  203.  Doe  v. 
fVoUey,  8  B.  and  C.  22,^  3  C.  and  P.  402,  S.  C.  Proof  that  a  per- 
son  sailed  in  a  ship  bound  for  the  West  Indies  two  or  three  years 
ago,  and  that  the  ship  has  not  since  been  heard  of,  is  presumptive 
evidence  that  the  person  is  dead ;  but  the  time  pf  tne  death,  if 
material,  must  depend  upon  the  particular  circumstakices  of  the 

•  1  En; .  Com.  Law  Repi.  34.    *  14  Id.  39.    "  7  Id.  158.    ▼  10  Id.  41S. 
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case.  Watson  v.  ISngj  1  Stark.  121  ;^  and  see  more  as  to  presump^ 
Han  of  loss  of  missing  skvp^post  **  Assumpsit  on  Policy  qflnstarance.^ 

Presvmpdan  as  to  the  legality  or  regttlarity  of  acts.']  A  person 
will  not  be  presumed  to  have  committed  an  unlawful  act :  therefore, 
when  performances  appear  to  have  taken  place  at  a  theatre,  a  li- 
cense  was  presumed,  RodweU  v.  Ridge,  I  C.  and  P.  220."  So  when 
a  man  has  been  elected  to  a  corporate  office,  the  presuniption  is 
that  he  has  taken  the  sacrament  according  to  law.  R.  v.  Hawkins^ 
10  Ea^t,  21 L  So  the  fact  of  a  person  acting  in  an  official  capa- 
city, as  a  surrogate,  )s  prima  facie  evidence  that  he  was  duly  ap- 
?nnted  and  bad  competent  authority.  R.  v.  Veralaty  3  Campb.  432. 
ritchard  v.  Walker,  3  C.  and  P.  212.»  So  a  fact  may  oe  pre- 
sumed from  the  regular  course  of  a  public  office ;  thus  where  it  was 
proved  that  the  custom-house  would  not  permit  an  entry  to  be 
made,  unless  there  had  been  an  indorsement  or  a  license,  the  li- 
cense being  lost,  it  was  held,  that  from  the  entry  the  indorsement  i 
might  be  presumed.    BuUer  v.  Mnuttj  1  Stark.  222.*                                    / 

Presumption  of  knowledge.']    In  many  cases,  though  the  fact  of  f 

actual  knowledge  cannot  be  proved,  it  will  be  presumed.     Thus  [ 

where  the  rules  of  a  club  were  contained  in  a  book  kept  by  the 
master  of  the  club,  every  member  of  the  club  must  be  presumed  to  \  • 

be  acquainted  with  them.  Raggett  v.  Musgrave,  2  C.  and  P.  556.* 
Aldersan  v.  Clay,  I  Stark.  405.*  Wiltxie  v.  Adamsan,  I  PhilL  Ev. 
252, 6th  ed. 


HEARSAY. 

It  is  a  general  rule  of  evidence,  that  hearsay  is  inadmissible ; 
see  Spargo  v.  Brown,  9  B.  and  C.  035 ;"  since  it  is  the  mere  repeti- 
tkm  of  evidence,  not  given  under  the  sanction  of  an  oath,  and  with- 
out the  test  of  truth  which  is  aflbrded  by  a  cross-examination  in 
open  ceurt.  There  are  however  certain  instances  in  which,  from 
the  necesrity  of  the  case,  hearsay  is  received. 

Hearsay  admissihle  in  questions  of  pedigree.  In  questions  of 
pedifi^ee,  the  oral,  or  written  declarations  of  deceased  members  of 
the  family  are  admissible  to  prove  the  pedigree.  Declarations  in 
a  family,  descriptk>ns  in  wills,  inscriptions  up<m  monuments,  in 
Bibles,  and  registry  books,  are  all  admitted  upon  the  principle  that 
they  are  the  natural  efiusions  of  a  party  who  must  know  the  truth, 
and  who  speaks  upon  an  occasion  where  the  mind  stands  in  an  even 

?»Uion  without  any  temptation  to  exceed,  or  fall  short  of  the  truth, 
er  Lord  Eldon^  Whitelocke  v.  Baker,  13  Ves.  514.    Higham  v. 
Ridgway,  10  East,  120.  B.  JV.  P.  233.    So  a  pedigree  hung  up  in 

y  S  Eng.  Com.  Law  Repi.  322.    -11  U.  374.    »  14  Id.  274.    ^  2  Id.  365. 
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a  family  mansion  is  good  evidence.  Goodright  v.  MosSy  Cowp.  594. 
The  declarations  of  a  parent  are  good  evidence  to  prove  the  time 
of  the  birth  of  a  child ;  Herbert  v.  Tuckal,  T.  Raynu  84,  7  EasU 
290 ;  but  not  the  place  of  birth ;  R,  v.  Erilh^  8  East,  542 ;  and  the 
entry  of  the  time  of  a  child's  birth  in  a  public  register  is  not  evi- 
dence as  to  the  time  of  the  birth,  unless  it  be  proved  that  the  entry 
was  made  by  the  direction  of  the  father  or  mother,  for  a  clergyman 
has  no  authority  to  make  an  entry  as  to  the  time  of  the  birth.  Wi- 
hen  V,  Law,  3  Stark,  G3.'  A  bill  in  Chancery  by  a  father,  stating 
his  pedigree,  is  also  admissible,  in  the  same  manner  as  an  inscription 
on  a  tomb-stone,  or  in  a  Bible.  Taylor  v.  Cole,  7  T.  R.  S  (n).  So 
an  old  and  cancelled  will.    Doe  v,  Pembroke,  11  East,  504. 

Hearsay,  of  what  persons^  admissible  in  questions  of  pedigree.1 
The  hearsay  must  be  from  persons  having  such  a  connexion  with 
the  party  to  whom  it  relates,  that  it  is  natural  and  likely,  from 
their  domestic  habits  and  connexions,  that  they  are  speaking  the 
truth,  and  that  they  could  not  be  mistaken.  Per  Lord  Eldon^  White- 
locke  V.  Baker,  13  Ves.  514.  Declarations  by  a  deceased  husband 
as  to  the  legitimacy  of  his  wife,  and  as  to  the  pedkree  of  her  family, 
are  evidence.  Vowels  v.  Young,  13  Ves,  148.  Voe  t>.  Harvey,  K. 
and  M,  297.  The  declaration  of  a  surgeon  respecting  the  time  of 
a  birth  at  which  he  attended,  seems  to  be  evidence,  as  having  been 
made  on  a  matter  peculiarly  within  his  knowledge;  Highamv. 
Ridgway,  10  East,  109 ;  Vin.  Ab.  Ev.  (T.  b.  91) ;  I  Phill.  Ev.  228; 
but  the  declarations  of  servtints  and  intimate  acquaintances  are  not 
admissible.  Johnson  v,  Lawson,  2  Bingh.  86,'  9  B,  Moore,  183,  S.  C. 
The  declarations  of  a  deceased  person  as  to  the  fact  of  his  own 
marriage  are  evidence.  B,  JV.  P,  1 12,  /?.  v.  Bromley,  6  71  R.  330. 
But  the  declarations  of  a  deceased  mother,  as  to  the  non-access  of 
her  husband,  are  not  evidence,  for  she  would  not  have  been  allow- 
ed to  prove  that  fact  in  person  if  alive,  fi.  JV.  P.  112.  R,  v.  Luffe, 
8  East,  193.  Goodright  v.  Moss,  Cowp,  594. 

Hearsay  in  questions  of  pedigree  not  admissible  post  Htem  motam,"] 
If  the  declarations  have  been  made  after  a  controversy  has  arisen 
with  regard  to  the  point  in  question,  they  are  inadmissible.  Berkeley 
Peerage  case,  4  Campb.  401.  Banbury  v.  Peerage  case,  2  Selw» 
JV*.  P.  712,  4th  ed.  It  is  not  necessary,  in  order  to  exclude  the  evi- 
dence, to -show  that  the  controversy  was  known  to  the  person  mak- 
ing the  declaration.  4  Campb.  417. 

Hearsay  admissible  to  prove  public  rights,  and  rights  in  the  na- 
ture of  public  rigfUs.']  Hearsay,  or  common  reputation,  is  admis- 
sible to  prove  public,  or  general  rights.  See  the  Berkeley  Peerage 
case^  4  Campb.  415.  Weeks  v.  Sparke,  1  M  and  S.  686.  Morewood 

'  14  Eng.  Com.  Law  Ropi.  163.    1 9  Id.  329. 
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V.  Woodf  H  East^  S29.    So  it  is  admissible  to  proTe  a  right  aflect- 
ing  a  number  of  persons,  and  which  is  therefore  in  the  nature  of  a 
public  right ;  as  a  manorial  custom ;  Denn  v.  Spray f  1  71  R.  466; 
the  boundaries  between  parishes  or  manors ;  JS/tchols  v.  Parker,  14 
Eastj  331 ;  or  a  Modus ;  Weeks  i\  Sparke,  1  M.  and  S*  601 ;  but 
to  prove  a  prescriptive  right,  strictly  private,  it  is  doubtful  whether 
hearsay  evidence  is  admissible.     Morewood  v.  Wood,  14  East,  327. 
Outram  v.  Morewood,  5  T.  R.  123.     Withnell  v,  Gariham,  1  Esp. 
324.  B.  JV.  P.  295.    BlackeU  v.  Lowes,  2  M.  and  S.  494.     1  PhuL 
Ev.  238.  I  Stark.  Ev,  61.    On  a  question  whether  a  certain  road 
was  a  highway,  a  copperplate  map  was  produced,  in  which  it  was 
so  described.    It  purported  to  have  been  taken  by  the  direction  of 
the  churchwardens.    The  plaintiff  offered  (o  prove  that  it  was  ge- 
nerally received  in  the  parish  as  an  authentic  map,  but  Lord  Ken- 
yon  rejected  the  evidence.    Pollard  v.  Scott,  PecAe,  18.    Though 
general  reputation  is  evidence,  yet  the  tradition  of  a  particular  fact 
is  not.     Weeks  v,  Sparke^  1  M,  and  S.  687.    Ireland  v.  Powell, 
Peaks  Ev.  16.     Come  v.  Banks,  2  C.  and  P.  481.*    Before  a  cus- 
tomary  right,  &c.  can  be  proved  by  evidence  of  reputation,  a  foun- 
dation must  be  laid  by  showing  acts  of  ownership,  and  then  the 
evidence  of  reputation  becomes  admissible,  such  evidence  being 
confined  to  what  old  persons,  who  were  in  a  situation  to  know  what 
these  rights  are,  have  been  heard  to  say  concerning  them.  Ibid. 
These  declarations,  as  in  questions  of  pedigree,  must  not  have  been 
made  post  litem  motam.    R.  v.  Cotton,  3  Campb.  444.     Though 
where,  in  a  suit  as  to  the  custom  of  a  manor,  it  is  attempted  to  eive 
in  evidence  depositions  in  a  former  suit,  relative  to  a  custom  otthe 
same  manor,  it  is  no  objection  that  the  depositions  taken  in  the  for- 
mer suit  were  post  litem  motam,  if  the  two  suits  were  not  upon  the 
same  custom ;  and  where  the  former  suit  is  very  ancient,  it  is  un- 
necessary to  prove  by  extrinsic  evidence  that  the  witnesses  who 
made  the  deposition  were  in  the  situation  in  which  they  profess  to 
stand,  or  that  they  had  the  means  of  becoming  acquainted  with  the 
customs  of  the  manor.  Freeman  v.  Phillips,  4  M.  and  S.  486.  De- 
clarations of  old  persons  concerning  the  boundaries  of  parishes  and 
manors  have  been  admitted  in  evidence,  although  the  old  persons 
were  parishioners,  and  claimed  right  of  common  on  the  wastes, 
which  their  declarations  had  a  tendency  to  enlarge.    NichoUs  v. 
Parker,  14  East,  331.    So  declarations  on  a  question  of  parochial 
modus'were  received,  though  the  deceased  was  a  parishioner  and 
liable  to  pay  tithe.    Harewood  v.  Sims,  1  Wightw.  1 12.    Deacle  v. 
Hancock,  MCleL  85, 13  Price,  226,  S.  C. 

Hearsay  admissible  when  part  of  the  transaction.']  When  hear- 
say is  introduced,  not  as  a  medium  of  proof  in  order  to  establish  a 
distinct  fact,  but  as  being  in  itself  a  part  of  the  transaction  in  ques- 
tion, it  is  then  admisuble ;  for  to  exclude  it  might  be  to  exclude 
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the  onlj  evidence  of  which  ifae  nature  ofihe  case  is  capable.    Thiw 
fai  case  for  a  false  representation  of  the  solvency  of  A.  B.,  whereby 
the  plaintiffs  trusted  him  with  goods;  their  declarations  at  the 
time,  that  they  trusted  him  in  consequence  of  the  representation, 
are  admissible  in  evidence  ibr  them*      Fdknoes  v.   WiUiamsonf  1 
J(f.  and  M  306.      So  in  an  action  against  the  drawer  of  a  biU  of 
exchange,  what  is  said  by  the  drawee  on  the  bill  being  presented 
when  due  is  evidence,  but  what  passed  between  the  drawee  and 
the  holder  afterwards  is  not  admissible.      Prideavx  v,  CoOier^  2 
Starkf  blK    So  declarations  made  by  a  trader  at  the  time  of  his  ab« 
senting  himself  from  home  are  admissible  on  a  question  as  to  his 
bankruptcy,  to  show  the  motive  of  his  absence.     Bateman  v. 
Bailey^  5   7!  IL  512,  B.  JVI  P.  40.      And  in  an  action  to  recover 
money  paid  by  a  bankrupt,  in  contemplation  of  bankruptcy,  his  de- 
clarations as  to  the  state  of  his  affairs  made  about  the  time  of  the 
transaction,  but  unconnected  with  it,  are  admissible  for  the  plain- 
tiffi     ^V<icher  v,  CockSf  1  M  and  M.  358.  Herbert  v.  fVilcockSf  Id. 
355  (n).     So  answers  to  letters  written  by  the  bankrupt  request- 
ing assistance,  may  be  read  to  prove  the  refusal  to  give  assistance. 
Vacherv.  Cocks,  1  M  and  M.  358.     So  in  actions  of  assault,  evi-* 
dence  of  what  the  plaintiff*  said  immediately  on  receiving  the  hurt 
is  admissible.     Thompson  v.  Trevanion^  Skin.  402.  6  East,  193.   In 
an  action  also  for  criminal  conversation,  the  declarations  of  a  wife 
at  the  time  of  her  elopement,  that  she  fled  from  immediate  terror  of 
personal  violence  from  her  husband,  seem  to  be  evidence  against 
him.    See  Aveson  v.  Kinnaird^  6  EcLsty  103.    And  where  in  a  simi- 
lar action  the  defence  was,  that  the  plaintiff*  bad  copnived  at  his 
wife's  elopement,  evidence  was  received  on  behalf  of  the  plaintiff^ 
of  the  wife's  declaration  as  to  her  intention  in  going.    Hoare  v,  Al- 
len, 3  Esp.  276.    In  an  action  for  breach  of  promise  in  marriage,  if 
the  defendant  relies  upon  the  general  bad  character  of  the  plaintiff^ 
a  witness  may  be  examined  as  to  representations  made  to  him  by 
third  persons.    FouUtes  v.  Sebjoay,  3  Esp.  236. 

Ancient  documents,  in  what  cases  admissible^    Where  the  con* 
tents  of  an  ancient  deed,  or  document,  raise  a  presumption  of  a  par- 
ticular fact,  evidence  of  such  deed,  or  instrument,  is  admissible  in 
firoof  of  the  fact.    Thus,  where  the  question  was  whether  certain 
ands  within  a  manor  were  subject  to  a  right  of  common,  counter- 
parts of  old  leases,  preserved  among  the  muniments  of  the  h>rd  of 
the  manor,  by  which  the  land  appeared  to  have  been  demised  by 
the  lord  free  from  such  charge,  were  allowed  to  be  evidence  for  the 
plaintiff,  claiming  under  the  lord  of  the  manor,  to  prove  that  at  the 
time  of  their  respective  dates,  the  lord  had  granted  the  land  free 
from  common,  tnough  possession  under  the  leases  was  not  shown. 
Clarkson  v.  Woodhause,  5  T.  R.  412  (n).  3  Dougl  S.  C.    So  old 
entries  of  licenses  on  the  court-rolls  of  a  manw,  stating  that  the 

i  3  Eof .  Com:jutLW  R«pi.  242. 


Jtharsay.  23 

lords  of  the  manor  had  the  several  fishing  in  a  navigaUe  river,  and 
had  granted  liberty  of  fishing  for  certain  rents,  ivere  held  admissible 
to  piove  a  prescriptive  right  in  the  plaintiffi,  claiming  under  the 
lords  of  the  manor,  without  proof  of  payment  under  the  liceiu^;* 
but  such  evidence  is  not  entitled  to  any  weight  unless  it  be  shown 
that  in  later  times  payments  have  been  made  under  similar  licenses, 
or  that  the  lords  of  the  manor  had  exercised  other  acts  of  owner* 
ship  which  have  been  acquiesced  in.  R(^er$  v.  Allen^  1  Camp, 
809.  An  old  deed  between  a  public  body  claiming  tolls  and 
others  liable  thereto,  regulating  the  amount  of  payment,  is  evi- 
dence of  the  existence  of  the  toUs.  BrM  v.  Beales,  1  JIf.  and  J(f» 
416. 

Hearsay  of  persons  having  no  interest  to  misrepresent^  in  what 
cases  admissible.']  What  a  man  writes  or  says  for  himself,  cannot 
be  evidence  for  mmself  or  his  representative.  Glyn  v.  Bank  of 
England92  Fes.  43.  R.  v.  Debenham,  2  B.  and  A.  187.  Therefore 
entries  made  by  a  deceased  person,  under  whom  the  defendant 
claims,  acknowledging  the  receipt  of  rent  for  the  premises  in  ques* 
tioD,  are  not  admissible  evidence  for  the  defendant  Outram  v* 
Morewoodf  5  71  R,  123.  So  on  a  question  whether  the  appoint- 
ment of  a  curate  belongs  to  the  vicar  or  to  a  corporation,  entries  in 
old  books  belonging  to  the  corporation  are  not  evidence  for  them. 
Attorney  Gen.  v.  Corporation  ofWarwick^  4  Russ.  222.  So  a  sur- 
vey of  a  manor  madp  by  the  owner  is  not  evidence  against  a  stran- 
§er  in  favour  of  a  succeeding  owner;  Anon.  1  Str.  95 ;  but  where 
L.  seized  of  the  manors  of  B.  and  C,  causes  a  survey  to  be  taken  of 
the  manor  of  B.,  which  is  afterwards  conveyed  to  E.,  and  after  a 
long  time  there  are  disputes  between  the  lords  of  the  manors  of  B. 
and  C.  about  their  boundaries,  this  old  survey  may  be  given  in  evi- 
dence. Bridgman  v.  Jennings^  1  Ld.  Raym.  734.  Entries  by  a 
deceased  rector,  or  vicar,  as  to  the  receipt  of  ecclesiastical  dues,  are 
admissible  for  his  successor,  on  the  ground  that  he  has  no  interest 
to  mis-state  the  fact  Le  Grose^v.  Lovemoor^  2  Gwill.  529.  Arm^ 
strong  V.  Hewitf  4  Pricey  218.  And  even  where  the  entries  have 
been  made  by  deceased  impropriate  rectors,  they  have  been  admit- 
ted as  evidence  for  their  successors,  though  objected  to  as  coming 
from  the  owners  of  the  inheritance.  Anon.  Bunb.  46,  lUingworth 
V.  Leighf  4  ChmlL  1618.  But  the  reception  of  this  evidence  has 
given  rise  to  much  observation.     See  the  cases  cited  I  PhilL  247 

An  attorney's  bill  with  an  indorsement  upon  it  ^  March  4, 1815, 
delivered  a  copy  to  C  D.,"  which  indorsement  is  proved  to  be  in 
the  handwriting  of  a  deceased  clerk  of  the  plainti£rs  (whose  duty  it 
was  to  deUver  a  copy  of  the  bill),  and  which  is  proved  to  have  exist- 
ed at  the  time  of  the  date,  has  been  held  to  be  evidence  to  prove 
the  delivery  of  the  bill  Champneys  Vk  Pecks  1  Stark.  404.*^  In  a 
late  case,  Best,  C  J.  is  said  to  have  been  of  opinion,  that  a  banker's 
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ledger  was  receivable  in  evidence,  in  an  action  between  the  a88igii<- 
ees  of  a  customer  and  a  third  party,  to  show  that  the  customer  at 
a  certain  time  had  no  funds  in  the  banker's  bands.  Fumees  tx. 
Cope,  5  Bingh.  114.^ 

Hearsay  of  persons  speaking  against  their  own  interest  admissi^ 
ftZe.l  In  a  variety  of  cases  the  declarations  of  deceased  persons, 
made  against  their  own  interest,  have  been  admitted.  See  the 
cases  collected  2  Russell,  67  (n).  Thus  entries  by  a  deceased 
steward  of  money  received  by  him  from  difierent  persons,  in  satis- 
faction of  trespasses  committed  on  the  waste,  are  admissible  to 
prove  that  the  right  to  the  soil  of  the  waste  was  in  his  master.  Bar-' 
ry  V.  Bebbington^4:  T,  A.  514.  Wynne  v.  Tyrwhiti,  4  jB.  and  A.  376.» 
So  a  bill  of  lading  signed  by  a  deceased  master  of  a  vessel,  for 
goods  deliverable  to  a  consignee,  is  evidence  of  properly  in  the 
consignee,  even  in  trover  for  the  goods  against  a  third  person.*  Per 
Lawrence,  •/.,  Hadddio  v.  Parry,  3  Taunt  305.  So  also  a  declara- 
tion by  a  deceased  occupier  of  land  that  he  rented  it  under  a  cer- 
tain person,  is  evidence  of  that  person's  seisin.  Uncle  v.  Watson,  4 
Taunt  16.  Doe  v.  Jones,  1  Camph.  367.  Davies  v.  Peirce,  2  T  R. 
53.  Doe  V.  Green^  Chw,  227.  Entries  made  by  a  deceased  collector 
of  rates,  charging  himself  with  Ihe  receipt  of  money,  and  made  by 
him  in  the  public  books  of  his  office,  are  adnussible  against  his  sure- 
tv  to  prove  the  receipt  Goss  v.  WaUingUm,  3  jd.  and  B,  132.* 
And  the  same  has  been  held  with  regard  to  the  entries  of  a  clerk. 
Whitnash  v.  George,  8  B.  and  C.  556.''  So  entries  in  the  land-tax 
collector's  books,  stating  A.  B.  to  be  rated  for  a  particular  house, 
and  his  pavment  of  the  sum  rated^are  evidence  to  show  that  A.  B. 
was  occupier  of  the  premises  at  the  time.  Doe  v.  Cartujrightj  R, 
and  M.  62. 

Upon  the  same  principle,  entries  by  a  deceased  shopman  or  ser- 
vant, in  his  master's  books,  stating  the  delivery  of  goods,  are  evi- 
dence for  his  master  of  such  delivery.  Price  v.  Lord  Torringtan,! 
Saik  285.  In  order  to  render  such  entries  evidence,  it  must  appear 
that  the  shopman  is  dead ;  that  he  is  abroad  and  not  likely  to  re- 
turn is  not  sufficient.  Cooper  v.  Marsden,  1  Esp.  1.'  By  stat  7 
Jac.  L  c.  12,  the  shop-book  of  a  tradesman  shall  not  be  evidence  in 
any  action  for  wares  delivered,  or  work  done  above  one  year  be- 
fore the  bringing  of  the  action,  except  the  tradesman  or  his  execu- 
tor shall  have  obtained  a  bill  of  debt,  or  obligation  of  the  debtor  for 
his  said  debt,  or  shall  have  brought  against  him  some  action  within 
a  year  next  after  the  delivery  of  the  wares,  or  the  work  done.  See 
Sikes  V.  Marshall,  2  Esp.  705.  Where  the  effect  of  the  entry  is 
not  to  charge  the  servant  it  is  not  evidence :  thus  in  an  action  for 
the  hire  of  horses,  an  entry  by  the  plaintiff's  servant,  since  dead, 
stating' the  terms  of  the  agreement  with  the  defendant,  is  not  evi- 
dence.    Calvert  v.  Archbp.  of  Cant  2  F^sp.  646.* 

1 15  Eng.  Com.  Law  Repii.  387.     -6  Id.  462.    ■  7  Id.  379.    •  16  Id.  295. 
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The  express  admissions  ofa  party  to  the  suit,  or  admissioDs  implied 
from  bis  conduct,  are  strong  evidence  against  him ;  but  he  is  at  li- 
berty to  prove  that  such  acknissions  were  mistaken  or  untrue,  and 
is  not  estopped  or  concluded  by  them,  unless  another  person  has 
been  induced  by  them  to  alter  his  condition ;  in  such  case  the  party 
is  estopped  from  disputing  their  truth,  uith  respect  to  that  person 
and  those  claiming  under  him  in  that  transaction,  but  as  to  third 
persons  he  is  not  bound.  Per  Bayley^  J.  Heane  v,  RogerSf  9  B.  and 
C.  586.» 

An  acknowledgment  of  a  party's  hand-writing,  though  made 
pending  a  treaty  of  compromise,  is  evidence  against  him.  Wold- 
ridge  v.  Kennison,  I  Esp.  143.  So  facts  admitted  before  arbitra- 
tors. Chregary  v.  Howard,  3  Esp,  113.  Doe  v,  Evans f  3  C.  and  P. 
219.«  An  o£ler  of  a  specifie  sum  by  way  of  compromise  is  admissi- 
ble, unless  accompanied  with  a  caution  that  theoficr  is  eonfidentiaL 
Wallace  v.  Small,  1  M.  and  M  446  ;  fVatls  v.  /jatffsan,  Ibid.  447 
(n);  but  see  Slack  v.  Buchanan,  Peake,  5.  An  answer  to  a  bill  in 
Chancery  filed  against  the  defendant  by  a  stranger,  may  be  read  to 
show  the  admission  of  a  particular  fact,  though  it  is  not  evidence 
of  a  judicial  proceeding.  OrarU  v.  Jackson,  Peake^  203.  The  ex- 
amination of  a  party,  signed  by  him,  before  commissioners  of  bank- 
rupt is  evidence  against  him,  though  part  only  of  his  depositon 
was  noted  down.  Mihoard  v.  Forbes,  4  Esp.  172.  So  testimony 
given  in  court,  admitting  a  particular  fact,  may  be  used  in  an  ac- 
tion against  the  witness,  though  he  was  prevented  from  entering 
into  an  exfrfanation  of  the  circumstances  under  which  the  fact  took 
place,  it  beii^  irrelevant.  Collelt  v.  Lord  Keith,  4  Esv.  212.  An 
inventoiy  exhibited  by  aa  administrator  in  the  Ecclesiastical 
Court,  is  evidence  of  assets  to  the  amount  stated.  Hickey  v.  Hay* 
ter,  I  Esp.  313.  An  acknowledgment  by  a  defendant  that  his 
trade  is  a  nuisance  is  admissible,  though  not  conclusive  evidence 
against  him,  on  an  indictment  for  carrying  on  the  same  trade  in 
another  place.  R.  v.  Neville,  Peake,  91.  If  A.  having  title  to  pre- 
mises in  the  jpossession  of  B.  suffer  K  to  make  alterations  inconsist- 
ent with  such  title,  it  is  evidence  to  go  to  the  jury  that  A.  has  re- 
cognised the  right  of  B.  Doe  v.  Pye,  1  Esp.  364.  So  whereupon 
a  building  lease  of  LQ  feet,  more  or  less,  the  lessee  takes  sixty-two 
feet  and  a  half,  but  the  ground  taken  agrees  with  the  abuttals  in 
the  lease,  and  the  lessor  sees  the  progress  of  the  building  without 
objection,  this  is  evidence  to  go  to  the  jury  of  an  acquiescence. 
JVea/e  v.  Parkin,  1  Esp.  229.      in  an  action  on  a  bill  of  exchange, 

without  the  assistant  oath  of  the  clerk  who  made  tbeentry ;  jet  ture^  from  the  ne- 
cesnity  of  the  case,  aa  busioees  is  often  cairied  on  by  the  principal,  and  many  of 
our  tradesmen  do  not  keep  clerks,  the  book,  proved  by  the  oath  of  the  plaintiff 
himself,  has  always  been  admitted.  Pmdtney  v.  Rou^  1  DaU^  238.  But  such  evi- 
dence is  not  to  be  extended  beyond  former  limits.    Thomp»iin  v,  Jf^Elvey,  13  S^. 

p  17  Eog.  Com.  Law  Reps.  449.    «  14  Id.  $78. 
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evidence  of  an^admissioD  by  the  plaintiff,  that  he  had  no  interest  in 
the  suit,  is  a  ground  of  nonsuit  J\SS.  Archb.  PL  and  Ev.  346.  So 
an  admission  by  the  lessor  of  the  plaintiff,  in  ejectment,  that  he  had 
assigned  his  interest  in  the  premises.  Doe  v.  ffatson,2  Stark,  280/ 
Letters  written  by  a  party  are  evidence  against  him,  without  pro- 
ducing those  to  which  such  letters  are  answers.  Lord  Barrymore 
V,  Taylor^  1  Esp.  326.  The  contents  of  a  written  instrument  can- 
not  be  proved  against  a  party  by  his  admission,  unless  the  non-pro- 
duction of  it  be  accounted  for.  Bloxam  v.  Elsie^  R.  and  M.  187. 
So  an  admission  in  an  answer  in  Chancery  of  the  execution  of  a 
deed,  is  only  secondary  evidence,^nd  does  not  supersede  the  neces- 
sity of  proving  it  in  the  regular  way.  Call  v.  Dunning,  4  Eastft5S. 
Cunliffe  v.  S^on,  2  East,  187, 188.  But  see  Bowles  v.  Langwor  hy, 
5  T,  R.  366.  But  this  objection  does  not  apply  where  the  party 
enters  into  an  admission  with  ^  view  to  the  trial  of  the  cause.  2 
Stark,  Ev.  37.  A  declaration  by  the  payee  of  a  note  payable  on  de- 
mand (the  note  being  then  in  \ns  possession,)  that  he  gave  no  con- 
sideration for  it  to  the  maker,  is  not  admissible  in  an  action  by  an 
indorsee  against  the  maker,  the  payee  being  alive.  Borough  v. 
White,  4  B.  and  C.  325.*  Smith  v.  De  Wruitx,  R.  and  M.  212. 

Admissions  may  sometimes  be  presumed  from  the  silence  of  a 
party,  when  certain  statements  are  made  ;*  but  the  deposition  of  a 
witness,  taken  in  a  judicial  proceeding  against  a  party,  is  not  evi- 
dence in  another  proceeding  against  that  party,  on  the  ground  that 
he  had  been  present,  and  had  not  cross-examined  the  witness.  JMe- 
len  V.  Andrews,  I  M.  and  M,  336. 

A  notice  signed  by  partners,  stating  that  the  partnership  ^  has 
been  dissolved,"  is  evidence  against  them  of  the  dissolution,  though 
the  partnership  was  by  deed.  Doe  w.  Miles,  1  Stark,  181.*  4 
Camp.  373.  S.  C. 

Receifts^  The  acknowledgment  in  a  deed  of  the  receipt  of  mo- 
ney, is  conclusive  evidence,  against  the  party  executing  the  deed,  of 
such  receipt  Baker  v,  Dewey,  1  fi.  and  C.  704.*  Rowntree  v,  Jo- 
cob,  2  Taunt  141.  But  see  Stratton  v.  Rastall,  2  T.  R,  366.  But 
such  receipt  will  not  be  conclu^ve,  if  the  recitals  of  the  deed  show 
thai  the  money  is  not  paid.  Lampon  v.  Corke,  5  B.  and  A,  607.^  I 
D,  and  R,  211.  S*  C.  Nor  is  the  receipt  indorsed  on  the  back  of  a 
deed  conclusive.  Per  Holroyd,  «/•  5  ,£.  and  A.  61 1."^  In  general,  a 
receipt  not  under  seal,  is  only  SLprimd  facie  acknowledgment  that 
the  money  has  been  paid  Skaife  v.  Jackson,  3  B,  and  C.  421.' 
Though  it  has  been  ruled,  both  by  Lord  Kenyon  and  Lord  Ellenbo- 
rough,  that  a  receipt  in  full  of  all  demands  given  with  a  knowledge 
of  all  the  circumstances,  is  conclusive.    Bristow  v.  Eastman  I  Esp. 

'  3  Eng.  Com.  Law  Repn.  328.    •  10  Id.  345.    *  2  Id.  347.    •  8  Id.  193. 

^  7  Id.  206.      w  7  Id.  207.    «  10  Id.  137. 

*  Nothing  can  bo  more  dangerous  than  this  kind  of  evidence.  It  should  alwajs 
be  received  with  caution,  and  never  ought  to  be,  unless  the  evidence  is  of  that 
kind  which  naturally  calls  for  contradiction;  some  a»ertion  made  to  the  man 
with  respeet  to  his  rigrht,  which  by  hie  silence  he  acquieeoes  in.  Per  Dtmean  /> 
tti  Moore  v.  Smithf  14  8trg.  and  ft.  383. 
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172.  JUner  v.  George^  1  Campb.  d9S.  As  betweeD  the  undetwri- 
writer  and  the  assured,  the  acknowledgment  in^  the  policy  of  the 
receipt  of  the  premium  is  conclusive.  DaheU  v.  Main,  1  Campb, 
532.  K  an  agent  employed  to  receive  money,  and  bound,  by  nis 
duty  to  his  principal,  from  time  to  time  communicate  to  him  whe- 
ther the  money  is  received  or  not,  renders  an  account,  from  time  to 
time,  which  contains  a  statement  that  the  money  is  received,  he  is 
bound  by  that  account,  unless  he  can  show  that  the  statement  was 
made  unintentionally^  and  by  mistake.  Per  Bayley^  J.  Shaw  v.  Pic* 
toHf  4  jB.  and  C.  729.^^  A  receipt  does  not  exclude  parol  evidence 
of  the  payment  Per  Lord  EUenborough,  Rambert  v.  CoheUf  4  Esp. 
213.  Wheje  the  plaintiff  entered  an  account  in  writing  of  goods 
and  cash  furnished  to  the  defendant  from  time  to  time,  each  page 
of  which  was  authenticated  by  the  defendant's  acknowledgment  in 
writing,  of  the  receipt  of  the  contents,  it  was  held,  that  Ihough  such 
an  acknowledgement  in  writing  could  not  be  given  in  evidence, 
per  se,  in  respect  of  the  cash  items  amounting  to  above  40s,  in  each 
page,  for  want  of  receipt  stamps,  yet  that  it  was  competent  to  the 
plaintiff  to  prove,  that  upon  calling  over  each  article  to  the  defend- 
ant, he  admitted  that  he  had  received  the  same,  and  that  the  wit- 
ness might  refresh  his  memory  by  referring  to  the  accounts.  Jacob 
V.  Lindsay,  1  East,  460. 

Admissions  of  particular  character,  and  admissions  made  in  a 
particular  character,']  The  character  in  which  the  plaintiff  sues, 
or  in  which  the  defendant  is  sued,  is  frequently  proved  by  the  de- 
fendant's admissions.  Thus,  if  B.  has  dealt  with  A.  as  farmer  of 
the  post-horse  duties,  it  is  evidence  in  an  action  by  A.  against  B.^ 
to  prove  that  he  is  such  farmer.  Radford  v.  Mackintosh,  3  T,  R. 
632.  And  see  Peacock  v.  Harris,  10  East,  104.  So  in  an  action 
for  slandering  the  plaintiff  in  his  profession  of  an  attorney,  the 
words  themselves  importing  that  the  defendant  would  have  the 
plaintiff  struck  off  the  roll  of  attornies,  were  held  to  be  an  admis- 
sion of  the  plaintiff's  character  as  attorney.  Berryman  v.  Wise,  4 
T.  R.  366.  Pearce  v.  Whale,  5  B.  and  C.  39.*  And  see  Smith  v. 
Taylor,  IJV,  R,  196.  So  an  admission  by  a  defendant  that  a  third 
person  has  become  bankrupt,  (as  where  an  auctioneer  advertised 
for  sale  "  the  property  of  J.  S.  a  bankrupt,^')  is  evidence  of  the  title 
of  the  assignees,  in  an  action  brought  by  them  against  the  defend- 
ant. Maithy  v,  Christie,  1  Esv,  340.  Booth  v.  Coward,  I  B,  and  A. 
677 ;  and  see  post, ''  Actions  by  assignees  of  bankrupts,^*  So  where 
the  defendant,  with  a  view  to  obtaining  a  commission  against  the 
party,  swore  to  an  affidavit  stating  that  he  had  become  bankrdpt. 
LedbeUer  v.  Salt,  4  Bijigh,  623,  *  1  JIf.  and  P,  597,  &  C.  And  see 
Harmer  v,  Davis,  7  launL  577.*  So  it  has  been  held  that  a  bank- 
rupt who  has  petitioned  for  his  discharge  under  stat.  49  Greo.  III.  c 
121.  s.  14,  cannot,  in  an  action  against  his  assignees,  dispute  thm 
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validity  of  the  commission.  Watson  v.  Wace^  5  B.  and  C,  153. 
See  also  Clarke  v.,Clarke,  6  Esp,  61,  Like  v.  Howe,  6  Esjp.  20.  But 
where  the  admission  that  he  has  become  bankrupt,  is  made  in  the 
course  of  a  transaction  with  third  persons,  the  bankrupt  is  not 
thereby  estopped  from  showing,  in  an  action  against  his  assignees, 
that  he  has  not  become  bankrupt.  Heane  v.  Rogers,  9  B,  and  C. 
677.*  Nor  is  he  precluded  from  disputing  the  commission  by  sur- 
rendering, or  by  petitioning  the  Chancellor  to  enlarge  the  time  for 
surrendering.  Mercer  v.  nise,  3  Esp,  219.  So  as  against  a  credi- 
tor the  merely  proving  a  debt  under  the  commission  is  not  such  an 
adipissiou  as  will  dispense  with  the  regular  proof  of  the  bankrupt- 
cy. Rankin  v.  Homer,  16  East,  191.  In  the  case  of  peace-officers, 
justices  of  the  peace,  constables,  &c.,  it  is  sufficient  to  prove  that 
they  acted  in  those  characters,  without  producing  their  appoint- 
ments. Per  Bvller,  J.,  Berryman  v.  Wise,  4  T,  R.  1366.  So  in  an 
information  against  a  military  officer,  for  false  musters,  the  returns 
in 'Which  he  described  himself  to  be  such  officer  are  evidence  of  the 
fact.  R.  V.  Gardner,  2  Campb.  513.  So  also  in  an  action  for  pe- 
nalties against  a  collector  of  taxes,  proof  of  the  defendant  having 
collected  the  taxes  is  sufficient  proof  of  his  being  collector,  though 
the  appointment  is  by  warrant  under  an  act  of  parliament.  Lister 
V.  Priestley,  Wightw.  67. 

in  an  action  by  assignees  of  a  bankrupt,  admissions  made  by  them 
before  their  appointments  are  inadmissible.  Fenvnck  v.  Tkomton, 
1  M.  and  JIf.  51.  So  an  admission  by  one  of  several  trustees  will 
not  bind  his  co-trustees.  Davies  v.  Ridge,  3  Esp.  102.  And  an 
admission  by  an  individual  of  a  corporation  will  not  bind  the  corpo- 
rate body.  Mayor  of  London  v.  Long,  1  Campb,  23. 

Admissions  by  persons,  not  parties  to  the  suit^  but  interested,']  An 
admission  is  evidence,  whether  made  by  a  nominal  party  who  sues 
for  the  benefit  of  another,  Bauerman  v.  Radenius,  7  T,  R.  664,  or 
by  the  person  really  interested,  but  not  named  on  the  record.  R,  v> 
Hardwiek,  11  Ea^t,  578.  Thus,  in  an  appeal,  declarations  by  the 
rated  inhabitants  of  either  parish  are  admissible,  for  they  are  in 
fact  parties,  though  the  appeal  is  entered  in  the  names  of  the  parish 
officers.  Ibid.  So  in  an  action  on  a  bond  conditioned  for  the  pay- 
ment of  money  to  L.  D.,  the  declaration  of  L.  D.  that  the  defend- 
ant owes  nothing  is  evidence.  Hanson  v.  Parker,  1  Wils,  257.  So 
in  an  action  by  the  master  of  a  ship  for  freight,  brought  for  the  be- 
nefit of  the  owner,  the  admissions  of  the  latter  are  evidence.  Smith 
V,  Lyon,  3  Campb,  465.  So  in  actions  on  policies,  the  declarations 
of  the  parties  really  interested.  Per  Lord  Ellenborough,  Bell  v. 
Ansley,  16  East,  143.  So  in  an  action  against  the  sheriff,  the  de- 
clarations of  a  party  who  has  indemnified  the  sheriff,  are  evidence 
against  the  defendant  Duke  v,  Aldridge,  cited  7  T,  R.  665.  So 
again  in  trover  for  a  deed  which  the  defendant  admitted  he  detained 
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at  the  request  of  W.  R.,  and  in  the  detainer  of  which  W.  R.  was 
substantially  intere^d,  the  declarations  of  W.  R.  in  favour  of  the 
plaintiff's  claim  are  admissible.  Harrison  v.  VaUancCy  1  Bingh.  45  ;• 
arid  see  Robson  v.  Andrade^  I  Stark  372/  But  in  an  action  for  con- 
tribution, by  one  of  sevecal  sureties  in  a  bond,  against  another,  the 
declarations  of  the  obligee  as  to  payments,  not  made  at  the  time  of 
payment,  are  inadmissible*    Dunn  v.  See  Hcit,  401.< 

• 

Admissions  by  guardian  undprochein  amy.']  The  admissions  of 
a  guardian  are  not  evidence  against  an  infant  who  sues  by  his 
guardian.  CowKng  v.  Ely,  2  Starky  366.^  And  so  of  the  admission 
of  prochein  amy.     Webb  v.  Smith,  R.  and  M,  106. 

Admissions  by  agents.^    Where  a  party  to  the  suit  constitutes  a 
third  person  his  agent  for  the  purpose  of  the  admission,  the  admis- 
«on  so  made  is  evidence.    Thus  if  a  person  agrees  to  admit  a  claim, 
provided  J.  S.  will  make  an  affidavit  in  support  of  it,  such  affidavit 
has  been  ruled  to  be  conclusive.  Lloyd  v,  WiUan,  1  Esp.  178.  Ste- 
vens V.  Thacker^  Peake^  187.  But  to  render  such  an  affidavit  conclu- 
sive, the  evidence  should  be  very  clear.    Gamett  v.  Ball,  3  Stark, 
160.1    go  If  the  vendee  of  goods  denies  having  received  them,  but 
adds,  **  If  the  carrier's  servant  says  he  delivered  the  goods,  I  will 
pay  you,"  the  answer  of  the  servant,  when  applied  to  on  the  sub- 
ject, may  be  given  in  evidence  after  hb  death.    Daniel  v.  Pitt^ 
1  Cojofb*  366  (n.)     So  where  an  executor  refers  a  creditor  of  the 
testator  to  J.  S.  for  ioformalion  respecting  the  assets,  the  admission 
of  J.  S.  is  evidence,  and  he  need  not  be  called.    Williams  v.  Innes, 
I  Campb.  364.    So  where  a  party  being  applied  to  for  payment 
says,  **  A.  will  pay  you,"  an  admission  by  A.  is  sufficient  to  bind  the 
priacipal,  and  A.  need  not  be  called.  Burt  v.  Palmer,  5  Esp,  145. 
With  regard  to  the  admissions  of  agents  in  general,  the  rule  is  this : 
When  it  is  proved,  that  A.  is  agent  to  B.,  whatever  A.  does  or  says, 
or  writes  in  the  making  of  a  contract  as  agent  of  B.,  is  adihissible 
in  evidence,  because  it  is  part  of  the  contract  which  he  makes  for 
B.,  and  which  therefore  binds  him,  but  it  is  not  admissible  as  the 
agent's  account  of  what  passes.  Per  Gibbs,  J,  Langhome  v.  AUnut, 
4  TaunU  519.    Thus  the  declaration  of  a  servant  employed  to  sell 
a  horse,  is  evidence  to  charge  the  master  with  a  warranty,  if  made 
at  the  time  of  sale ;  if  ma<k  at  any  other  time,  the  facts  must  be 
proved  by  the  servant  himself.    Helyear  v.  Hawke,  5  Esp.  72 ;  and 
see  Peto  v,  Hague,  5  Esp.  134.    But  the  admissions  of  an  agent  not 
made  at  the  time  of  the  transactbn,  but  subsequently,  are  not  evi- 
dence ;  thus  the  letters  of  an  agent  to  his  principal,  containing  a 
narrative  of  the  transactions  in  which  he  had  been  employed,  are 
not  admissible  in  evidence  against  the  priacipal.  Ibid.  Kahl  v.  Jan- 
son,  4  TaunL  565,  and  see  Fairlie  v.  Hastings,  10  Ves.  128.    Be- 
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tkam  V.  Bensonf  1  GoWf  45.^  But  a  letter  from  an  agent  abroad  sta^ 
ting  the  receipt  of  money,  coupled  with  the  answer  of  the  principal 
directing  the  disposition  of  the  money,  will  be  evidence  of  the  re- 
ceipt by  the  priocipal.  Coates  v,  Bainbridge^  5  Bingh,  58.^  It  is 
said  to  have  been  ruled  at  nisi  prius,  that  where  A.  had  ordered 
goods  of  B.  to  be  delivered  to  G,  an  ackuowledgment  of  the  receipt 
by  C.  was  evidence  against  A.,  Biggs  v.  LawrencCf  3  T.  R,  454 : 
but  Lord  Kenyon  frequeutly  ruled  the  contrary ;  £ee  Bauerman  ti. 
RadeniuSf  7  T.  R  665.  10  Ves.  128,  in  which  he  was  followed  by 
Lord  Elleuborough.  Evans  v.  Beattie^  5  Esp.  26 ;  and  see  BcLccn  n, 
Chesneyy  1  Starh  192."'  The  admission  by  an  under-sheriff  of  an 
escape  is  evidence  against  the  sheriff;  Yabsley  v,  Doble^  1  Ld. 
Raym,  190.  and  see  Drake  v,  SykeSy  7  7.  i2.  117 ;  and  the  admis- 
sions of  a  bailiff  are  evidence  against  the  sherifi)  like  the  statements 
of  any  other  agent,  when  they  form  part  of  the  transaction.  ATorth 
V.  Miles f  1  Campb.  389.  The  admissions  of  a  surveyor  to  a.  corpo- 
ration respecting  a  house  belonging  to  the  corporation,  are  admis- 
sible against  the  latter.  Peyton  v.  Governor  of  St,  Thoma^s  hospi^ 
taly  3  C.  and  P.  363.*  In  all  cases,  before  the  admissions  of  an  agent 
can  be  given  in  evidence,  the  fact  of  his  agency  must  be  proved,  and 
evidence  that  the  party  has  acted  as  agent  in  other  instances,  in 
which  the  principal  has  recognised  his  acts,  will  be,  evidence  of  a 
general  authority.  JSTeale  v.  Irving^  1  Esp.  61.  Watkins  v,  Vince^ 
2  Stark,  368.»  It  must  appear  that  the  admission  was  made  with 
regard  to  a  matter  witlun  the  scope  of  the  agent's  authority. 
Sckvmack  v,  Lock^  10  B.  Moore^  39.« 

Admissions  by  counsel  or  attorney,']  Where,  after  a  verdict  sub- 
ject to  a  special  case,  a  new  trial  has  been  directed,  the  special 
case,  signed  by  the  counsel  on  each  side,  is  evidence  of  the  facts 
tbere  stated.  Van  Wart  v.  WoUey^  R,  and  M,  4.  An  admission 
made  by  an  attorney  of  one  of  the  parties  to  prevent  the  necessity 
of  proving  a  fact  on  the  trial,  is  sufficient  evidence  of  that  fact ; 
Yiyung  V.  nrightf  1  Campb,  141 ;  as  where  he  admits  the  handwri- 
ting €£  the  attesting  witness,  it  is  sufficient  proof  of  the  execution 
of  a  deed;  Mihoardv,  Temple^  1  Campb  ^  375;  and  see  TVuslove  v. 
Burton^  9  B.  Moore^  64 ;'  but  statements  made  by  the  attorney  in 
the  course  of  conversation  are  not  admissible.  Young  v*  Wright 
4  Campb,  140.  Admissions  made  by  the  defendant's  attorney  re- 
specting the  plaintiff's  demand  (the  attorney  refusing  to  be  exam- 
ined) are  evidence  against  the  defendant,  and  proof  tiiat  they  were 
made  by  the  attorney  on  the  record,  will  be  sufficient  to  establish 
his  agency.  Gainsford  v.  Grammar,  2  Campb.  9.  An  undertaking 
to  appear  "  for  Messrs.  T.  and  M.,  joint  owners  of  the  sloop  A.," 
given  by  the  attorney  on  record,  in  evidence  of  the  joint  ownership* 
Marshall  v,  CUff,  4  Camp,  133. 
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Ai$nisnofM  by  forfnerJ]  AltiefprimA  facie  evidence  of  partner* 
ship,  the  declaration  of  one  partner  ib  evidence  against  his  copart- 
ners: NichdQs  V.  Dowdingy  1  Stark.  81  ;*  though  the  former  is  no 
party  to  the  suit ;  Wood  v.  Bradick^  1  Taunt,  104 ;  but  see  Rooth 
V.  Jawney^  7  Price^  198 ;  and  it  is  evidence,  though  made  after  the 
dissolution  of  the  partnership,  if  made  as  to  a  transaction  which 
took  place  before  the  dissolution,  ibid.  ;*  but  not  to  bind  his  co- 
partner as  to  a  transaction  which  occurred  previously  to  the  part- 
nership, unlcss^ajoint  responsibility  be  proved  as  a  foundation  for 
the  evidence.  Cfatt  v.  Howard^  3  Stark.  3.^  A  declaration  by  one 
of  several  partners,  joint  plaint ifis,  that  the  goods,  the  subject  mat- 
ter of  the  suit,  were  his  separate  property,  is  evidence  against  all  the 
Elaintiffi ;  Lucas  v.  Ddacaur^  \  J\f.  and  S.  249 ;  but  an  admission 
y  a  partner  as  to  a  subject  not  of  copartnership,  but  of  conjoint 
ownership  in  a  vessel,  is  not  binding  on  his  copartoer.  Joggers  v. 
Bennings,  1  Stark.  M.^ 

Admissions  by  tmfe.']  In  general,  the  admissions  of  the  wife  will 
not  bind  the  husband.  Thus  the  wife's  receipt  for  wages  earned 
by  her  is  not  evidence  against  the  husband.  Hill  v.  Hill,  2  Str. 
1094 ;  and  see  Alban  v.  Pritcheit,  6  T.  R.  680.  But  where  the 
wife  can  be  conridered  the  agent  of  her  husband,  her  admissions 
may  be  received  as  evidence  against  him.  Emerson  v,  Blonden,  1 
Esp.  142.  Anderson  v.  Sanderson,  2  Stark.  204.^  Holt,  591.  S.  C.^ 
Thus  in  an  action  for  goods  sold  and  delivered  at  the  defendant's 
shop,  an  ofiermade  by  the  wife  to  settle  the  demand  is  admissible 
in  evidence,  she  being  accustomed  to  serve  in  the  shop,  and  to 
transact  the  business  in  her  husband's  absence.  Clifford  v.  Burton^ 
I  Bing.  199.'  8  B.  Moore,  16.  £•.  C.  So  in  an  action  against  the 
husband  for  goods  sold,  an  acknowledgment  by  the  wife,  (who  ma- 
naged the  business,  and  generally  gave  orders  and  paid  for  goods,) 
within  six  years,  was  held  sufficient  to  take  the  case  out  of  the  sta- 
tute of  limitations.  Palethorpe  v.  Furnish,  2  Esp.  51 1  (n).  Where 
the  conduct  of  the  wife  is  in  question,  her  declarations  have  been 
held  admissible  for  her  husband  in  an  action  against  him.  Thus  in 
an  action  for  necessaries  supplied  to  the  wife,  the  defence  being  that 
the  husband  had  turned  her  out  of  doors  for  adultery,  her  declara- 
tions as  to  the  adultery,  made  previously  to  her  expulsion,  were  ad- 
mitted by  Abbott  C.  1  WaUm  v.  Green,  1  C.  and  P.  62 1.^ 

Admissions  by  payment  of  money  into  Court"]  Payment  of  mo- 
ney into  court  by  the  defendant,  is  an  admission  that  the  plaintiff 
has  a  legal  demand  to  the  extent  of  the  money  brought  in ;  Black- 
bwm  V.  Schoks,  2  Campb*  341 ;  but  not  beyond  thsjy^  extent ;  and 
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therefore  the  payment  into  court'upon  a  count  on  a  valued  policj, 
in  which  the  loss  is  averred  to  be  total,  is  no  admission  of  a  total 
lossi  Rucher  v.  Palsgrave^  1  Campb,  667.  1  Taunt  419,  S.  C» 
Where  there  is  a  special  contract,  the  payment  into  court  admits 
that  contract ;  but  where,  as  in  the  common  indebitatus  assumpsit, 
the  demand  is  made  up  of  several  distinct  items,  the  payment  ad- 
mits no  more  than  that  the  sum  paid  in  is  due.  Per  Gaselee  J*  Sea^ 
ton  V.  Benedict,  6  Bingh,  32.'  It  is  a  conclusive  admission  of  the 
character  ia  which  the  plaintiff  sues;  Lipscombe  v,  Bobnes^  2 
Campb.  441 ;  and  of  the  plaintiff's  right  to  sue  in  the  court  in  which 
the  action  is  brought  Miller  v.  mlHams,  6  Esp,  19.  In  an  ac- 
tion on  a  bill  of  exchange,  it  admits  the  handwHting  of  the  parlies; 
Gutteridge  v.  Smithj  2  H  jB.  374 ;  and  the  sufficiency  of  the  stamp. 
Israel  v.  Benjamin^  3  Campb.  40.  In  an  action  on  a  guarantee,  the 
payment  of  money  into  court,  on  a  plea  of  tender,  admits  an  agree- 
ment signed  according  to  the  statute  of  frauds.  Middletan  v.  Brew- 
er 9  Peakcy  15.  In  an  action  of  covenant,  it  admits  the  execution  of 
the  deed ;  Randal  v.  Lynchj  2  Campb.  366,  357 ;  and  where  two 
breaches  are  assigned  in  one  count,  payment  into  court  on  one  of 
the  breaches  is  an  admission  of  the  whole  contract,  as  set  out  in 
that  count,  so  as  to  enable  the  plaintiff  to  recover  on  the  second 
breach  without  proof  of  the  contract  Lhjer  v.  Ashton,  1  JBL  and  C 
3.*  It  admits  a  contract  for  goods  sold  and  delivered,  where  the 
goods  were  tortiously  converted  by  the  defendant,  and  the  plaintiff 
has  declared  for  goods  sold  and  delivered.  Bennet  v.  FrandSr  2  B. 
and  P.  650,  4  E^.  28,  S.  C.  In  an  action  for  goods  sold  by  sample 
at  a  stipulated  price,  after  payment  of  money  into  court,  the  de- 
fendant cannot  insist  on  the  inferiority  of  the  goods.  Leggatt  v. 
Cooper,  2  Stark.  103.^  Where  the  declaration  states  a  contract  to 
pay  a  particular  sum  of  money  for  certain  articles,  payment  of  part 
of  the  money  into  court,  by  admitting  the  contract,  admits  also  the 
sum  originally  due  ;  and  the  only  question  is,  whether  the  remain- 
der of  the  money  had  been  previously  paid ;  Cox  v.  Brain,  3  TaunL 
96,  2  B.  and  A.  118 ;  but  where  the  declaration  is  for  goods  sold,  to 
be  paid  for  at  the  average  price,  to  be  ascertained  on  a  day  speci- 
fied, payment  into  court  does  not  admit  the  average  price  to  be  as 
stated  in  the  declaration  ;  Stoveld  v.  Brewer,  2  B.  and  A 116;  see 
also  Everth  v.  Bell,  7  Taunt  460 ;''  and  payment  of  money  into 
court  on  several  counts,  one  of  which  only  is  applicable  to  the  plain- 
tiff's demand,  admits  a  cause  of  action  on  that  count  only.  Per 
Best  C.  J.  Stafford  v.  Clark,  2  Bingh.  383.*^  In  an  action  against  a 
carrier  for  not  carrying  goods  safely,  if  the  defendant  has  restricted 
his  liability  by  a  notice  that  he  will  not  be  accountable  for  more 
than  6/.  (unless  entered  and  paid  for  accordingly),  the  payment  of 
6/.  into  court  does  not  admit  a  liability  beyond  that  sum.  Clarke  v. 
Gray,  6  East,  670.  Yate  v.  Wittan,  2  East,  128,  and  see  1  PhilL 
Ev.  178.      Where  the  defendant  pleads  the  general  issue,  and  the 

• 
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statute  of  Itmitatfens,  and  pajrs  money  into  court  eenerallTy  inch 
paymeitl  does  not  take  the  case  out  of  the  statute.  Lang  v,  (jtemlle^ 
Z  B.  and  C.  10.'  If  the  plaintiff  declares  on  an  illegal  contract, 
the  defendant  cannot  give  it  vaKditj  by  his  admission ;  and  if  monej 
is  paid  into  court  generally,  and  the  plaintiff  insists  on  several 
dsumsy  some  legal  and  others  illegal,  the  court  will  apply  the  pay- 
ment  to  the  1^1  claim.  Ribbons  v.  Crickett^  1  B.  and  A  264.  If 
Ibe  plaintiff  misleads  the  defendant,  and  induces  him  to  suppose  that 
the  only  point  to  be  tried  is  a  question  of  fraud,  the  court  will  not 
permit  bun  to  take  advantage  of  the  payment  of  money  into  court, 
so  as  to  exclude  evidence  of  the  fraud.  MuUer  v.  Hartshorn^  3  B, 
and  P.  556.  Payment  of  money  into  court  must  be  proved  by  the 
production  of  the  rule  of  court.     Israel  v.  Benjamin^  3  Campb.  40. 

Admissions  by  recital,']  A  recital  in  a  deed  is  evidence  against 
who  executed  the  deed,  or  any  person  claiming;  under  him. 
Com.  Dig.  Enid.  (B.  5.),  ajid  see  Rees  v.  Uoyd^  Wighiw.  123.  Thus 
the  recital  of  a  lease  in  a  release  is  evidence  of  the  lease  against 
the  releasor  and  those  claiming  under  him.  Ford  v.  Gfrey,  1  SaOL 
266;  but  see  Peake^  Ev,  108,  bth  edit  So  in  trespass  (^;ainst  a 
sfaerifiC  a  bill  of  sale  reciting  the  writ,  Ihe  taking,  and  the  sale  of  the 
^Dods,  is  evidence  against  him  of  those  facts.  Woodward  v.  Lark' 
ingf  3  Esp.  286.  &>  the  recital  of  an  ancient  charter  in  a  modem 
charter  is  evidence.  Per  Abbott,  J.  Oervis  v.  the  Grand  Western 
Cpnal  Coifm.  5  M.  and  S,  78.  The  recitals  in  a  deed  may  con6ne 
the  effect  of  other  admissions  in  the  same  instrument  Lampon  v. 
Corke,  5  B.  and  A.  607.'  1  D.  and  R.2lh  S.  C. 

Admissions  on  the  record.']  Whatever  is  admitted  on  the  record 
need  not  be  proved,  and  cannot  be  disproved ;  B.  M  P.  298;  but 
an  admission  as  to  one  of  several  issues,  does  not  operate  as  an 
admission  to  any  other.  Harrin'gtan  v.  Macmorris,  5  TaunL  228«s 
Whatever  is  pleicided  and  not  denied,  shall  be  taken  to  be  admitted. 
Wimbish  v.  Tailbois,  Plow.  48.  Thus  if  the  defendant  in  replevin 
atrow  the  taking  of  ihe  cattle,  damage  feasant,  in  the  locus  m  quo 
as  parcel  of  the  manor  of  K.,  and  the  plaintiff  make  title  to  the 
manor  of  K.,  and  traverse  that  the  manor  is  the  freehold  of  the  de- 
ieodmnt,he  cannot  afterwards  prove  that  K.  is  no  manor,  for  that  is 
admitted  by  the  traverse.  B.  JV.  P.  208.  If  the  defendant  in 
coveaaftt  do  not  plead  non  estfactum^  the  execution  of  so  much  of 
the  deed  as  is  expanded  on  the  record  is  admitted ;  but  if  the  plain- 
tiff wish  to  avail  himself  of  any  other*  part  of  the  deed,  he  must 
prove  it  by  the  attesting  witness  in  the  usual  way.  Williams  v. 
SiUs,  2  Camjb.  519.  In  an  action  by  an  executor  or  administrator 
on  a  cause  oTaction  arising  in  the  lifetime  of  the  testator  ok  intestate, 
a  plea  of  the  general  issue  admits  the  title  of  the  plaintiff  to  sue  as 
executor  or  adnunistrator.    Manfidd  v.  Marshy  2  Ld.  Raym.  824. 
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Thynne  v.  Protheroe^  2  M  and  S.  5§8»  But  where  the  cause  of 
action  arises  in  the  time  of  the  executor  or  administrator,  the  gene- 
ral issue  does  not  admit  his  title,  and  the  plaintiff  must  prove  it. 
Thus  where  the  plaintiff  declares  io  trover  upon  a  possession  by  his 
testator,  and  a  conversion  in  his  own  time,  pleading  the  general  is- 
sue does  not  admit  his  title  as  executor.  Hunt  v.  Stet^ens,  S 
TaunL  113;  but  see  Watson  v.  King j  A  Campb.  273.  The  plea  of 
the  general  issue  admits  only  such  a  title  as  is  stated  in  the  de« 
claration,  and  therefore  where  profert  is  made  of  letters  of  admi- 
nbtration  which  do  not  establish  the  plaintiff's  claim  to  recover  in 
the  action,  the  plea  of  the  general  issue  will  not  adroit  the  title  of 
the  plaintiff  so  far  as  to  enable  him  to  recover.*  Adams  v,  Savc^ef 
6  Mod,  134.  In  an  action  by  husband  and  wife,  the  plea  of  the 
general  issue  admiU  the  marriaee.  B.  JVC  P.  20.  The  plea  of  pay- 
ment, in  debt  by  assignees  of  a  bankrupt  upon  a  bond,  admits  their 
title  as  a^ignees.  Corsbie  v,  Oliver,  1  Stark.  62.**  Where,  in 
trespass,  the  defendant  pleads  an  entry  to  abate  a  nuisance  and 
the  plaintiff  new  assigns  unnecessary  violence,  the  nuisance  is  ad- 
mitted and  the  plaintiff  cannot  go  into  evidence  to  n^ative  it. 
Pickering  v.  Ruddy  1  StarL  56.'  4  Campb.  219,  S.  C.  A  demurrer 
to  a  bill  in  equity  does  not  admit  the  facts  so  as  to  be  evidence 
against  the  defendant  in  another  action  between  the  same  parties. 
Tomkins  v.  Ashby^  1  M.  and  M.  32. 

Snfiering  a  judgment  by  default  is  an  admission  on  the  record  of 
the  cause  of  action.  Thus  in  an  action  againt  the  acceptor  of /i 
bill,  the  defendant,  by  suflfedog  judgment,  admits  a  cause  of  action 
to  the  amount  of  the  bill.  Green  v.  Heame,  3  71  R.  301.  So  in 
an  action  on  a  contract,  the  defendant  cannot,  after  a  judgment  by 
default,  insist  upon  the  fraud  of  the  plaintiff.  East  India  Company 
D.  Glover^  1  Str.  612.  But  where  an  action  b  removed  by  habeas 
corpus  from  an  inferior  court,  after  judgment'  by  default,  that 
judgment  is  not  evidence  against  the  defendant  in  the  superior 
court.  BotHrigs  v.  Firby,  9  B.  and  C  762.^  So  a  demurrer  ad- 
mits the  facts;  and  on  a  writ  of  inquiry  after  judgment  for  the 

'  the  damages  is  the  only  question.    De  Gtu- 
and  P.  368. 


plaintifi)  the  amount  of 
lUon  V.  I/Aigkf  I  B.  am 


Whole  admission  to  be  taken  together.']  The  whole  of  an  admis- 
sion must  be  taken  together,  and  therefore  where  an  account  ren- 
dered by  the  defendant  is  produced  to  establish  the  plaintiff's  de« 
mand,  it  is  evidence  to  prove  both  the  debtor  and  creditor  side  of 
the  account.  Randle  v.  Blackburn^  5  TttunL  245.^  Thomson  v. 
Austen,  2  JD.  and  R.  361.-  Fletcher  v.  Froggatt,  2  C.  and  P.  669.» 
The  assertion  of  a  party  in  conversation,  given  in  evidence  against 
him,  of  facts  in  his  favour,  is  evidence  for  him  of  those  f^cts* 

k  t  Eoff.Com.  Law  Reps.303.    >  2  Id.  293.    M 7  Id.  482.    U  Id.  92. 
">  16  Id.  94.    >  12  Id.  267. 

*  In  a  fluit  by  a  corporation,  a  plea  to  the  merits  i«  an  admiwian  of  the  plain- 
tiff'a  capadty  to  aae.    Conard  v.  AtUtniie  Int.  Co.  1  Peien,  450. 
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SmxA  V.  Blandy,  R.  and  M,  257.  But  though  the  defendant  is  en- 
titled to  have  the  whole  of  the  particular  entry  in  a  book  read,  yet 
he  cannot  insist  upon  reading  distinct  entries  in  difierent  parts  of 
the  book.  Catt  v.  Howard,  3  Stark.  6,"  See  oho  Remmie  v.  HaBf 
Mann.  Index*  376.  Roe  v.  Ferrars^  2  B,  and  P.  548. 

Adndssions  compulsory.']  An  admission  made  in  the  coarse  of 
an  examination  under  compulsory  process,  as  before  comnnsrionera 
of  bankrupt,  is  evidence  against  the  party  making  it  Robson  v. 
Alexander.^  1  B.  and  P.  448.  Smith  v.  Beadnell^  1  Camp.  30. 
Stockfleth  V.  De  Tastei,  4  Campb.  10.  So  upon  compulsory  pro- 
cess from  the  House  of  Commons.  R,  v,  Merceron,  2  Stark.  866.* 
But  if  the  party  was  imposed  upon  when  he  signed  the  examina- 
tion, or  was  under  duress,  he  will  not  be  bound  by  it  Per  Ld.  El' 
leniorenghf  Stockfleth  v.  De  Tastet,  4  Campb.  4 ;  and  see  Ticker  v, 
Bartow,  7  B.  and  C.  623,»  1  M  and  R.  518.  S.  C. 


OBJECT  OF  EVIDENCE. 

The  object  of  evidence  is  to  prove  the  point  in  issue  between  the 
parties,  and,  in  doing  this,  there  are  three  rules  to  be  observed:  1. 
That  the  evidence  be  confined  to  Uie  point  in  issue.  2.  That  the 
substance  of  the  issue  only  need  be  proved ;  and,  3«  That  the  affir- 
mative qf  the  issue  is  to  be  proved. 


EVIDENCE  CONFINED  TO  THE  ISSUE. 

SttrpliisageJ^  Where  an  averment  may  be  wholly  rejected  as 
surplusage,  it  need  not  be  proved,  as  the  proof  of  it  would  not  tend 
to  the  decision  of  the  point  in  issue.  The  rule  with  regard  to  the 
proof  of  averments  is,  that  if  the  whole  of  an  averment  may  be 
struck  out  without  injuring  the  plaintiff's  r^ht  Olfaction,  it  is  not 
necessary  to  prove  it ;  but  it  is  otherwise,  if  the  whole  cannot  be 
struck  out  without  getting  rid  of  a  part  essential  to  the  cause  of 
action;  for  there,  though  the  averment  be  more  particular  than  it 
need  have  been,  the  whole  must  be  proved,  or  the  plaintiff  cannot 
recover.  Per  Latorence,  J.  WiUiamson  v.  Allison,  2  Ea^,  462. 
Thus,  where  the  plaintiff,  in  an  action  on  a  warranty  of  goods,  al- 
leged that  the  defendants  knew  the  goods  to  be  unfit  for  sale,  it  was 
held,  that  the  allegation  of  knowledge  being  immaterial,  need  not 
be  proved.  Md.  But,  where  the  plaintiff,  in  an  action  against 
the  sheriff  for  taking  a  tenant's  goods  in  execution  without  leaving 

«  14  £o|r.  Com.  Law  Repi.  143.    v  3  Id.  385.    4 14  Id.  103. 
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a  year**  rent,  stated  the  terms  with  more  particularity  than  was 
necessary,  it  was  held,  that  they  must  be  proved  as  laid.  Brisiom 
V.  Wright,  Dough  640,  665. 

Evidence  of  cdlaUral  faciSy  when  admissible^]  In  general,  evi- 
dence of  collateral  facts  is  not  admissible.  Thus  where  the  ques- 
tion was  as  to  the  quality  of  beer  to  be  furnished  by  the  plaintifls 
to  the  defendant,  it  was  held  that  evidence  could  not  be  admitted 
of  the  quality  of  beer  supplied  by  the  plaintiff  to  other  persona. 
Holcombe  v.  newsoUf  2  Campb.  391.  But  where  a  collateral  fact 
is  material  to  the  proof  of  the  issue  joined  between  the  parties, 
evidence  of  such  fact  is  admissible.  Thus,  in  order  to  prove  that 
the  acceptor  of  a  bill  knew  the  payee  to  be  a  fictitious  person,  or 
that  the  drawer  had  a  general  authority  from  him  to  fill  up  biUs 
with  the  name  of  a  fictitious  payee,  evidence  may  be  adduced  to 
show  that  he  had  accepted  similar  bills  before  they  could,  according 
to  their  date,  have  arrived  from  the  place  of  date.  Hunter  v,  Gib- 
son, 2  K  Bl  288.  But,  in  an  action  against  the  acceptor  of  a  bill 
who  defends  on  the  ground  of  foi^ery,  evidence  that  the  person 
suspected  of  the  foi^ery,  has  forged  the  defendant's  name  in  other 
instances,  is  inadmissible.  BcJutti  v.  Serani,  Peake,  142.  Gfro/i  u. 
Lord Broumlow  Bertie,  M.  S.  Peake  Ev.  111.  Viney  v,  Barss,  1  Esp. 
SOd.  Proof  of  a  customary  right  in  a  particular  manor  or  parish 
is  no  evidence  as  to  the  customary  rights  in  an  adjoining  parish  or 
manor;  Duke  of  Somerset  v.  France,  1  Str.  661 ;  but  where  all  the 
manors  in  a  particular  district  are.  held  undef  the  same  tenure,  and 
a  question  arises  in  one  of  the  manors  as  to  an  incident  to  the  te- 
nure, evidence  may  be  given  of  the  usageprevailing  in  any  other 
of  the  manors  within  the  district.  Ibid.  Champian  v,  Atkinson,  3 
Keb.  90,  R.  v.  Ellis,  1  M.  and  S.  662.  So  where,  in  each  of  several 
manors  belonging  to  the  same  lord,  and  part  of  the  same  district,  it 
appeared  that  there  was  a  class  of  tenants  answering  the  same  de- 
scription, and  to  whom  their  tenements  were  granted  by  similar 
words,  it  was  held  that  evidence  of  the  rights  enjoyed  by  those  te- 
nants in  one  manor  might  be  received  to  show  what  were  their 
rights  in  another.  Howe  v.  Brenton,  8  B.  and  C.  758.''  So  proof  of 
the  manner  in  which  a  particular  trade  is  carried  on  at  one  place 
b  evidence  as  to  the  course  of  that  particular  trade  in  another 
place.  JSToble  v.  Kennoway,  2  Dough  510.  Upon  a  question  of  skill 
and  judgment  evidence  may  be  given  of  facts,  which,  although  in 
other  respects  collateral,  arc,  by  means  of  the  skill  and  judgment 
of  the  witness,  connected  with,  and  tend  to  elucidate  the  issue. 
Folkes  V.  Chad.  1  Philh  Ev.  276.  3  Dough  167,  S.  C.  Where  the 
question  was  as  to  the  right  to  certain  trees  growing  in  a  woody 
belt  of  considerable  extent,  entire  and  undivided,  evidence  was  ad- 
mitted of  several  acts  of  ownership  in  difierent  parts  of  the  belt ; 
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Sianley  tK  Whiter  14  Easiy  322 ;  but  in  trespass  by  the  proprietors 
of  a  canal,  it  was  held»  that  evidence  of  acts  of  ownership  by  the 
proprietors  on  other  parts  of  the  banks  than  those  in  question  was 
not  admissible  to  prove  property,  without  diewing  them  to  be  part 
of  one  entire  district^  or  that  .they  had  belonged  to  one  person. 
HoiHs  v^  Gol^nchf  1  B,  and  C.  205/  and  see  Tyrwhit  v.  Wynn,  2  £• 
andJL  554.  In  an  action  by  a  rector  for  tithes,  where  the  question 
is,  whether  a  modus  exists  of  a  certain  sum  of  money  for  a  parti* 
cular  farm  in  a  township  within  the  parish,  and  the  ecclesiastical 
and  parliameatary  surveys  are  silent  as  to  any  township  or  farm 
modus^  after  proof  hj  the  defendant  of  a  uniform  payment  in  lieu 
of  tithes,  the  plaintiff  may  iaquire  whether  other  farms  in  the  same 
township  are  not  subject  to  the  same  payment,  (or  the  purpose  of 
ahowioe  that  such  payments  cannot  be  a  modus,  consistently  with 
1  he  evidence  previously  adduced  Blundell  v*  Howard,  1  A  and 
S.  292.  1  PAUL  Ev.  164. 

Evidence  of  special  itomage."]  Where  the  special  damage  sus- 
tained by  the  plaintiff  is  not  stated  in  the  declaration,  it  is  not  one 
of  the  points  in  .issue,  and  evidence  of  it  cannot  be  received.  But 
a  damage  which  is  the  necessary  result  of  the  defendant's  breach 
of  contract  may  be  proved,  although  not  alleged  in  the  declaration. 
See  Ward  v.  Smithy  11  Price,  19.  Special  damage  must  be  stated 
with  certainty.  Thus,  where  in  an  action  for  an  irr^ular  distress, 
it  was  averred  that  the  plaintiS^  in  consequence  of  the  injury,  had 
kst  divers  lodgers,  without  naming  any.  Lord  Ellenborough  rejected 
evidence  of  the  cbmage,  because  the  names  of  the  lodgers  were 
not  specified  Westwood  v.  Owmey  1  Stark,  172.'  Where  it  was 
alle^  as  special  damage  that  the  plaintiff  lost  her  marriage  with 
J.  Nl,  Holt,  C  J.  refused  tp  let  evidence  be  given  of  a  loss  Zi  mar^ 
riage  with  any  other  person.  Martin  v.  Henricksanf  2  Ld.  Raynu 
1007 ;  eoid  see  post,  «  Case  for  defamation:' 

Evidence  rf  cfuxracter.']  ,  In  general,  evidence  as  to  the  charac- 
ter of  either  of  the  parties  to  a  suit  is  inadmissible,  it  being  forei^ 
to  the  point  in  issue.  Thus,  in  an  action  for  slander,  imputing  dis- 
honesty to  the  plaintiff,  he  cannot  adduce  evidence  in  the  first  in- 
stance of  good  character.  Cornwall  v.  Richardson,  R.  and  M  305. 
So  also  it  has  been  held,  that  the  plaintiff  in  an  action  for  crim.  con. 
or  seduction,  cannot  give  evidence  of  the  good  character  of  the  wife 
or  daughter,  until  evidence  has  been  offered  on  the  other  side  to  im- 
peach  it ;  Bamfield  v.  Massey,  1  Campb.  460 ;  and,  if  such  evidence 
'  De  not  general,  but  go  only  to  a  specific  instance,  it  has  been  ruled, 
that  the  plaintiff  cannot,  in  reply,  give  evidence  of  general  cha- 
racter, but  must  be  restricted  to  the  (Ssproving  of  the  specific  in- 

•  8  Eng.  Com.  Law  Rept.  62,    *  2  Id.  342. 
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stance.  Ibid,  but  see  2  PhilL  205,  2  Stark.  Ev.  371.  Where  the 
cross  ezamioatioo  of  the  plaintiff's  witnesses  has  been  directed  to 
impeach  the  character  of  the  plaintiff,  and  the  witnesses  deny  the 
imputation  intended,  proof  of  the  plaintiff's  good  character  b  not 
admissible.  King  v.  Francis^  3  Esp.  116.  See  Bate  v.  Hilh  I  C. 
and  P.  100.* 

But  evidence  of  the  party's  bad  character  is  admitted  in  some 
actions,  with  a  view  to  the  amount  of  damages.  Thus,  in  actions 
of  crim.  con.  evidence  is  admissible  of  the  wife's  bad  character  for 
chastity,  and  even  of  particular  acts  of  adultery  committed  by  her 
before  her  intercourse  with  the  defendant ;  for,  by  brinnne  the  ac- 
tion, the  husband  puts  her  general  beh^iour  in  issue.  S.  Jv.  P.  27, 
290.  So  of  the  husband's  profligacy,  and  of  his  criminal  connexion 
with  other  women.  Ibid.  So  in  slander,  it  was  formerly  held,  that 
where  the  defendant  does  not  justify,  evidence  might  be  given  of 
the  plaintiff's  bad  character,  as  that  at  the  time  of  the  supposed 
ofifence,  the  plaintiff  was  generally  suspected  of  the  crime  imputed 
to  him ;  ^— -  v.  Moory  1  M.  and  S.  284,  Lord  Leicester  v.  friaUerf 
2  Campb.  251 ;  but  it  has  since  been  decided,  that  general  evidence 
of  the  plaintiff's  bad  character  is  inadmissible  in  mitigation  of 
damages.  Jones  v.  Stevens,  11  Price,  235.  See  further  as  to  the 
character  of  witnesses,  post. 

Particulars  of  plainiijff^s  demand.']  Where  the  plaintiff  has 
delivered  a  bill  of  the  particulars  of  his  demand,,  he  will  be  pre- 
cluded from  giving  any  evidence  of  demands  not  contained  in  his 
particular.  Thus,  where  the  particular  states  a  demand  for  horses 
sold  by  the  plaintiff  to  the  de/endant,  evidence  cannot  be  given  of 
money  due  from  the  defendant  for  horses  sold  by  him  as  the  plain- 
tiff's agent  Holland  v.  Hopkins,  2  B.  and  P.  243.  But  in  an  action 
against  an  aeent  for  not  accounting  for  gooods  delivered  to  the  plain- 
tiff to  be  sold,  and  for  goods  sold,  and  money  had  and  received,  par- 
ticulars headed  "  A.  to  B. tierces  of  porter,  Slc.  L ^  and 

containing  also  items  for  money  had  and  received,  were  held  to  be 
applicable  to  any  of  the  counts  in  the  declaration.  Hunter  v.  Welch, 
1  Stark.  224.^  So  in  an  action  by  a  carrier  who  had  mudelivered 
certain  goods  to  the  defendant,  which  the  latter  appropriated  to  his 
own  use,  the  carrier  having  paid  the  amount  of  the  goods  to  the  real 
owner,  it  was  held  that  he  might  recover  on  the  count  for  nioney 

Eaid,  although  his  particulars  were  only  "  To  seventeen  firkins  of 
utter,  65/.  6^."  Brown  v.  Hodgson,  4  Taunt  189.  Where  the 
particulars  contain  a  demand  on  a  promissory  note  only,  which 
could  not  be  given  in  evidence  for  want  of  a  stamp,  it  was  held, 
that  the  plaintiff  could  not  give  evidence  of  the  consideration  of 
the  note.  Wade  v.  Beasley,  4  Esp.  7.  Where  a  particular  need 
not  be  given  as  to  some  counts,  the  omission  of  those  causes  of  ac- 

■  1 1  Eo|r.  Com.  L«w  Reps.  329.    ^  2  Id.  365. 
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tioQ  will  not  be  material*    Thus,  where  the  first  eovnt  was  on  a 
bill  of  exchange  for  402.,  and  the  second  on  a  bill  for  20£,  and  the 
third  for  goods  sold,  and  the  particulars  specified  only  the  20L  bill 
and  the  goods,  per  Abbott^  C.  J.  '<  That  is  no  objection.    If  the  bill 
is  specified  in  tne  declaration,  it  need  not  be  mentioned  in  the  par- 
ticulars.   You  must  give  a  pso'ticular  of  goods  sold,  but  you  never 
need  give  a  particular  of  bills  of  exchange,  if  they  appear  in  the 
declaration."     Cooper  v.  Amos,  2  C.  and  P.  267.'^    The  plaintiff 
may  recover  interest,  thoush  the  particular  only  contains  a  demand 
upon  a  promissory  note.     Jolake  i>.  Lawrence,  4  Esp.  147.    In  one 
case,  it  was  ruled  that  the  plaintiff  might  recover  more  than  his 
particulars  demanded,  the  defendant  having  given  in  evidence  an 
account,  from  which  it  appeared  that  there  was  a  sum  of  money 
due  to  the  plaintiff  beyond  that  claimed  in  his  particulars^    Hurst 
t).  Watkins,  I  Cam^b.  68,  and  see  1  PbiU.  Ev,  182.     So  where  the 
defendant  pleaded  m  abatement,  that  the  promises  were  made  by 
himself  and  another  person  jointly,  and  it  appeared  fi'om  the  parti- 
culars, and  was  admitted  at  the  trial,  that  sonke  of  the  articles  were 
furnished  to  the  defendant  jointly  with  the  person  named  in  the 
plea,  it  was  held  by  Lord  Kenyon,  that  the  plaintiff  was  bouiid  by 
his  particulars,  and  that  he  must  be  nonsuited,  although  it  appeared 
by  the  particulars  that  part  of  the  demand  was  due  from  the 
defendant  aloue.     Colson  v*  Setby,  1  Esp.  451.    But  where,  in  an 
action  for  lottery-tickets  sold,  the  parUculars  of  the  defendant's 
set-off  mentioned  the  sale  of  the  tickets  to  himself,  it  was  held,  that 
this  was  not  su£Eicient  proof  of  the  sale,  and  that  the  fact  must  be 
proved  by  other  evidence*    Miller  v,  Johnson,  2  Esp.  602.    HoF'- 
rington  v.  Macmorris,  5  Taunt  229.'    Yet,  in  a  very  late  case,  the 
particulars  of  the  plaintiff's  demand  were  allowed  to  be  read  for 
the  defendant,  in  order  to  prove  payments  for  which  the  plaintiff 
had  given  the  defendant  credit    Rymer  v.  Cook,  1  M.  and  M.  86> 
(n).    The  plaintiff  may  give  evidence  of  a  demand  containedin  hia 
particular,  though  he  omitted  to  include  it  in  a  bill  delivered  befiire 
action  brought    Short  v.  Edwards,  1  Esp.  374. 

A  mistake  in  the  particulars,  not  calculated  to  mislead,  is  imma- 
teriaL  Thus,  where  the  particular  specified  a  bill  for  60il  bearing 
date  on  a  certain  day,  and  the  evidence  was  of  a  bill  for  63/.  dated 
mi  a  didferent  day  in  the  same  year  and  month,  Abbott  J.  keld  the 
variance  to  be  immaterial.  Manning* s  Index,  240.  So  where  the 
particulars  specify  a  payment  made  on  account  of  the  defendant 
to  A.,  which  was  in  fact  made  to  B.,  it  is  sufficient,  unless  tke  de- 
fendant will  state  to  the  court  by  affidavit  that  he  has  been  misled. 
Day  t>.  Bowyer,  1  Campb.  69  (n).  So  where  the  actkm  k  /or 
money  had  and  received  to  the  >]8e  of  the  bankrupt,  and  the  V^rti- 
culars  for  money  had  and  received  to  the  use  of  the  plaintmiy  as 

^  12  En^ .  Com.  Law  Rept.  134    '  1  Id.  88. 
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aorignees.  Tucker  v.  Barrvu),  1  M,  and  M  137.  So  also  where 
work  and  labour  is  stated  to  have  been  performed  in  a  certain 
month',  which  was  in  fact  performed  in  another  month,  it  is  imma- 
terial.  MUlwood  v.  Walter^  2  Taunt  .234.  So  again,  where  in 
debt  for  rent,  premises  situate  at  A.  are  described  as  situate  at 
B.,  it  is  immaterial,  unless  the  defendant  can  prove  that  he  held 
other  premises  at  B.  of  the  plaintiff.  Davies  v.  Edwards^  3  JIf.  and 
S.  380.  If  the  plaintiff,  perceiving  a  defect  in  his  particulara, 
delivers  a  second  bill  of  particulars  lai^e  enough  to  comprehend 
his  whole  demand,  yet  this  will  not  avail  him,  unless  the  seoood 
particular  has  been  delivered  under  a  judge's  order,  and  he  will  be 
confined  to  his  first  particular.    Brown  v-  WattSt  1  Taunt.  363. 

The  particulars  are  proved  by  the  production  of  the  judge's 
order,  and  of  the  particulars  themselves,  and  by  prool  of  the  signa- 
ture of  the  party,  or  his  attorney  or  agent     1  PkUL  Ev.  183* 

Evidence  confined  to  the  issue — of  what  facts  the  courts  will  take 
judicial  notice,]  There  are  various  facts  which  the  courts  notice 
judicially,  and  of  which  it  is  of  coarse  unnecessary  to  give  any 
evidence.  They  will  judicially  notice  the  order  and  courae  of  pro* 
ceedings  in  Parliament ;  L<zke  v.  King^  1  Saund.  131 ;  the  superior 
courts  and  their  jurisdiction ;  Tre^any  v.  Fletcher^  1  Lord  KasfHU 
184;  and  course  of  proceeding;  Dobson  v.  BeU^  2  Lev.  176;  and 
the  privileges  of  their  officers ;  Ogle  v.  MorcKffe,  2  Lord  Raym. 
869 ;  the  l^nning  and  end  of  term ;  EstuAcke  v.  CookCf  2  Ixtrd 
Raym.  1557;  1  Sound.  800  d.  (n).  5th  ed.;  general  custooM,  as 
those  of  gavelkind  and  borough  JBnglish ;  Clients  v.  ScudamorSf 
2  Ld.  Raym.  1025:  the  limits  of  ecclesiastical  jurisdictions ;  Adams 
V.  Terretenants  of  Savage^  2  Ld.  Raym.  854 ;  the  limits  of  coun* 
ties ;  2  Inst  557.  DeybeVs  case,  4  J9.  and  A.  248 ;'  the  days  of  fes* 
tivals  appointed  by  the  calendar;  Brough  v.  Perkins^  6  Med.  81  ; 
and  the  number  of  days  in  a  particular  month.  I  RoL  Ab.  524. 

The  courts  will  not  notice  judicially  the  natuie  and  jurisdictioa 
of  inferior  courts ;  Moravia  v.  Sloper,  JVilleSy  37 ;  nor  fiMrekpn  laws; 
Mostyn  v.  FabrigaSf  Cowp.  174 ;  nor  the  seal  nor  proceemng  of  a 
foreign  i:ourt ;  Henry  v.  Adey^  3  East^  221 ;  Ganer  v.  Lady  Zones' 
borough.  Peake,  17 ;  nor  the  laws  of  the  colonies ;  Wey  v,  Yalfyf  6 
Mod.  194 ;  nor  the  King's  proclamation,  without  production  of  die 
Gazette ;  Van  Omeron  v.  Domck^  2  Campb.  44 ;  nor  particular 
customs,  as  those  of  London ;  Argyle  v.  Hunty  1  Sir.  187,  VFisesnan 
V.  Cotton,  1  Sid.  138 ;  nor  that  a  particular  town  is  within  a  certain 
diocese ;  R.  v.  Simpson,  2  Ld.  Raym.  1379 ;  nor  the  local  situation 
of  a  town  in  a  county ;  DeybePs  case,  4  B.  and  A.  243 ;  nor  that 
a  particular  town,  as  Dublin,  is  in  Ireland ;  Kearney  v.  ISng,  2  & 
and  A.  303 :  nor  the  sheriffi'  book.  Russell  v.  SHckson,  6  BimgL 
442.-    Though  the  court  will  take  judicial  notice  of  the  articfes 

y  6  Eng.  Com.  Law  Rept.  413.    ■  19  IcU  195. 
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of  war  which  are  priDted  by  the  King's  printer ;  Bradley  v.  ArAutt 
4  a  and  C.  304/  R.  v.  Withers,  cited  5  T.  R.  446 ;  yet  the  book 
called  **  Rules  and  R^ulations  for  the  Goyernment  of  the  Army," 
will  not  be  judicially  noticed.  Bradley  v.  Arthur ^  4  £.  and  C. 
3a4.« 


THE  SUBSTANCE  OF  THE  ISSUE  ONLY  NEED 

BE  PROVED. 

The  substance  of  the  issue  joined  between  the  parties  need 
alone  be  proved.  1  PhUL  Ev.  190.  Thus,  on  a  count  against  a 
sheriff  for  a  voluntary  escape,  the  plaintiff  may  prove  a  negligent 
escape.  Bcmafous  v.  Walker^  2  T.  R.  126.  So  on  a  count  on  a 
policy  tor  a  total  loss,  he  may  prove  a  partial  loss.  Gardiner  v. 
Croasdakf  2  Burr.  904.  So  if  a  plea  in  trespass  allege  two  mat* 
ten,  either  of  which  amounts  to  a  justification,  proof  of  one  of  them 
is  sufficient,  though  they  are  botn  put  in  issue  by  the  replication. 
Sjrilsbury  ti.  Micklethumte^  1  TaunL  146.  In  an  action  on  a  bond, 
toe  condition  of  which  is,  that  the  obligor  will  not  cut  down  any 
trees,  if  the  pfadotiff  assigns  a  breach,  that  the  obligor  cut  down 
twoity  trees,  he  may  prove  that  part  of  that  number  only  were 
cut  down.  Co.  Liu,  282  (a).  In  slander,  the  plaintiff  is  entitled 
to  a  verdict  on  proof  of  some  of  the  actionable  words  laid.  Cof?»- 
pagnon  v.  Martin,  2  W.  BL  790.  In  replevin,  the  defendant,  who 
avows  ior  rent  arrear,  is  entitled  to  a  verdict,  though  he  prove  less 
to  be  in  arrear  than  he  has  alleged.  Harrison  v.  Bamby,  5  71 
jR.  248.  When  an  averment  is  divisible,  it  is. sufficient  to  prove 
one  part  of  it.  Thus,  where  in  a  declaration  for  a  false  return  to 
SLjLfa.  against  the  goods  of  A.  and  B.  it  was  alleged,  that  A.  and 
&  had  gwxls  within  the  Bailiwick,  it  was  held  sufficient  to  prove 
that  either  A.  or  B.  had  goods.    Jones  v.  Clayton,  4  M.  and  S.  349. 

The  doctrine  of  variances  in  general  depends  upon  the  rule  that 
the  substance  of  the  issue  need  only  be  proved 

Variance — amendment']  By  a  late  act,  the  court  has  the  pow- 
er of  ordering  the  record  to  be  amended  in  case  of  variance.  By 
9  Geo.  IV.  c.  15,  it  is  enacted,  that  it  shall  and  may  be  lawful  fior 
every  court  of  record  holding  pleas  in  civil  actions,  any  judge  sit- 
ting at  Nisi  Prius,  and  any  court  of  oyer  and  terminer,  and  general 
jail  delivenf  in  England  and  Wales,  the  town  of  Berwick  upon 
Tweed,  and  Ireland,  if  such  court  or  judge  shall  see  fit  to  do  so,  to 
cause  the  record  on  which  any  trial  may  be  pending  before  any 
such  judge  or  court,  in  any  civil  action,  or  in  any  indictment  or  in* 
formation  for  any  misdemeanor,  when  any  variance  shall  appear 
between  any  matter  in  writing  or  in  print  produced  in  evidence, 
and  the  recital  or  setting  forth  thereof  upon  the  record  whereon  Ae 

•  10  £iif  .  Com.  Law  Rapfl.  340. 
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trial  k  peDdingy  to  be  forthwitb  amended  in  such  particular  by  some 
officer  of  the  court,  on  payment  of  such  costii  if  any,  to  the  otlier 
party,  as  such  judge  or  court  shall  think  reasonable,  and  thereupon 
the  trial  shall  piMeed  as  if  no  such  variance  had  appeared;  and 
in  caise  such  trial  shall  be  bad  at  Nisi  Prius,  the  order  for  the^ 
amendment  shall  be  indorsed  on  the  postea  and  returned  together 
with  the  record,  and  thereupon  the  papers,  rolls,  and  other  records 
of  the  court  from  wliich  such  record  issued,  shall  be  amended  ac» 
cordingly.  See  Webb  v.  //iTZ,  1  M,  and  M.  253,  staled  post  Where 
a  judgment  is  stated  in  the  record  as  of  one  court,  asto  h  appeara 
by  the  production  of  an  examined  copy  to  have  been  obtained  in 
another,  the  judse  may  order  the  record  to  be  amended  under  the 
aboTC  statute.  Briuni  v.  Eicke^  1  M>  and  JiL  359.  Where  in  re- 
plevin the  defendant  avowed  for  rent  arrear,  aad  on  production  of 
the  lease  it  varied  from  the  terms  of  the  tenancy  stated  in  the 
ftTowry^  Park  J.  refused  to  permit  an  amendment  under  ibis  sta* 
tute»  observing,  that  it  pnly  applied  to  cases  where  some  partioular 
written  instrument  was  professed  to  be  set  wt  or  recited  Ryder 
••  MaUHmt  3  C  and  P.  504.*  So  where  certain  words  had  been 
added  to  an  acceptance  of  a  bill,  obviously  after  the  bill  was  sm> 
ceptedy  and  the  declaration  stated  the  acceptance  with  the  addition 
of  these  words,  Lord  Tenterden  refused  an  amendment,  saying  that 
it  was  not  one  of  those  cases  where  there  had  been  a  rerbal  mis* 
take  in  setting  out  some  written  document  Jelfv.  Oriel,  4  C.  and 
P.  22,«  and  see  Rutherford  v.  Evans,  Id.  79.*  Where  the  declara- 
tion against  the  acceptor  of  a  bill  mis*stated  the  date  of  the  bilU 
Parke  J.  allowed  an  amendment  tmthout  'casts.  Bentung  v.  Scott^ 
If2.84. 

Variance  in  contract— in  the  parties.'^  It  is  a  fatal  variance,  if 
it  appear  that  a  party  who  ought  to  be  joined  as  plaintiflTbas  been 
omitted ;  Graham  a  Robertson,  2  T.  R.  282 ;  1  Saund.  291,  h  (n) ; 
but  it  is  no  variance  to  omit  a  person  who  might  have  been  joined 
as  defendant;  the  non-joinder  must  be  pleaded  in  abatement 
Evans  v.  Lewis,  1  Sauna.  291,  d  (n).  Thus,  where  the  declara- 
tion stated  a  bill  of  exchange  to  have  been  drawn  upon,  and  ac- 
cepted by  the  three  defendants,  and  it  was  proved  to  have  been 
drawn  upon  and  accepted  by  them  jointly,  with  a  fourth,  it  was 
held  no  variance,  jihuntstephen  v.  Brooke,  1  B»  and  A.  224. 
Where  a  contract  has  Ij^en  made  with  two  persons,  one  of  whom 
has  since  died,  and  the  action  is  brought  upon  such  contract  by  the 
survivor,  without  stating  the  (act  of  his  being  survivor,  it  is  a  fatal 
variance ;  Jell  v.  Douglas,  4  B.  and  A.  374 ;'  but  it  is  otherwise 
with  regard  to  the  party  against  whom  an  action  is  brought,  who 
need  not  be  stated  to  be  survivor,  for  the  joint  debt  may,  by  reason 
of  the  death  of  the  party,  be  treated  as  if  it  had  been  originally  a  se- 
parate debt  Richards  v.  Heather,  1  B.  and  A.  29«    Where  a  con- 
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tract  is  made  'by  one  of  several  partners  (the  partnerdup  beinf 
really  interested)  it  is  no  variance,  that  the  action  is  brought  in  the 
name  of  all  the  partners;  Garrett  v.  Handley,  4  B.  and  C.  064;* 
for  the  action  may  be  maintained  either  in  the  name  of  the  person 
^  with  whom  the  contract  was  actually  made,  or  in  the  name  of  the 
Mities  really  interested.  Skinner  v.  Stocks^  4  B.  and  A.  4$7.^ 
Thus,  where  an  attorney  carried  on  business  under  the  firm  of  ^  A» 
and  Son,"  the  sen  not  being  in  fact  a  partner,  but  acting  as  a  clerk 
to  his  father,  and  receiving  a  salary,  it  was  held  that  A.  might 
fnaintain  an  action  in  his  own  name,  to  recover  from  a  client  the 
amoant  of  a  biH  for  business  done.  Kdhj  v.  Nainby^  10  B.  and  C. 
20.  It  is  a  fatal  variance  to  describe  a  bond  conditioned  (or  payw 
ment  by  A.  R  and  C  as  a  bond  for  payment  by  A.  B.  and  D., 
though  the  bond  be  several  as  well  as  joint,  and  the  action  be 
against  A.  severally.  Adams  v.  Batesanf  6  Bingh,  llOJ  The  aon* 
joinder  of  a  secret  partner  cannot  be  pleaded  in  abatemenl; 
JhUleft  sk  Hook,  I  AL  and  MSS^  See  pdst  **  Assumpnt  Defence^ 

Variance  in  eontrad — in  coneideration.^  It  is  not  necessary 
for  the  plaintiif  to  set  out  all  the  several  parts  of  a  eontract  con- 
sisting of  distinct  and  collateral  provisioos,  it  is  sufficient  to  state 
•0  much  of  the  contract  as  contains  the  entire  concuderation  for  the 
act,  and  the  entire  act  to  be  done  in  virtue  of  such  consideration, 
includng  the  time,  manner,  4^d  other  circumstances  of  its  perform- 
ance. Clwrke  v.  Gray,  6  East,  M8.  Parker  t).  Palmer,  4  A  and 
A.  Z87.^  Thus,  where  the  plaintiff  declared,  that  in  consideration 
of  his  redelivery  to  the  defendant  of  an  unsound  horse,  the  defend* 
ant  promised  to  deliver  to  him  another  horse,  which  should  be  wordi 
80/.  and  be  a  young  horse,  and  a  breach  was  assigned  in  both  those 
respects,  it  was  held  no  variance,  though  it  was  proved  that  the 
defendant  also  promised  that  the  horse  was  eeund^  and  had  never 
been  in  harness.  MUes  v.  Skeward,  8  East,  7.  The  omission  of 
any  part  of  the  consideration  is  a  fatal  variance.  Thus,  in  as- 
sumpsit by  landlord  against  the  asmgnee  of  a  bankrupt,  on  an 
agreement  to  pay  ten  shillings  in  the  pound  for  rent  due  firom  the 
bankrupt  and  themselves,  it  appeared  that  part  of  the  considera- 
tbn  was,  that  the  plaintiff  should  accept  a  surrender,  which  consi- 
deration being  omitted,  the  plaintiff  was  nonsuited  Dashwood  v. 
Peart,  Mannin^e  Index,  908.  So  where  the  contract  declared  on 
was,  that  the  defendant  should  deliver  to  the  plaintiff  ail  his  taUow 
at  4«.  per  stone,  and  the  contract  proved  was,  that  the  defendant 
diould  deliver  it  at  4s,  per  stone,  and  so  much  more  as  the  plaintiff 
paid  to  any  other  person,  the  variance  was  held  fatal.  ChwrcMU  «i 
wmdns,  IT.R.  447.  It  seems,  that  if  the  declaration  state  the 
consideratiop  to  be  certun  reasonable  reward,  evidence  that  a  spe- 
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cific  sum  was  agreed  on  will  not  be  a  material  variance.    Semkm 
Per  Chambre^  J,  Bayley  v.  THcAer,  2  JVi  /f.  468,  see  postf  p,  46. 

Vatiance  in  contract — in  the  promise.']  It  is  only  necessary  to  state 
so  much  of  the  promise,  for  the  breach  of  which  the  plaintiff  proceeds, 
supra.  But  the  omission  of  a  qualification  in  the  promise  will  be 
fatal.  Thus,  the  statement  of  a  general  warranty  of  a  horse  is  not 
supported  by  proof  of  a  warranty  of  soundness,  excepting  a  kick  on 
the  leg.  Janes  v.  Cowley^  4  B.  and  C.  445.^  So  when  the  plaintifi 
declared,  that  for  certain  hire  and  reward  the  defendants  undertook 
to  carry  goods  from  London,  and  deUver  them  safely  at  Dover, 
and  the  contract  proved  was  to  carry  and  deliver  safely  (fire  and 
robbery  excepted)  the  variance  was  held  fatal.  L<fAam  v.  RyJUe^jf 
2  B.  and  C.  20.*  So  a  promise  in  the  alternative  cannot  be  statea 
as  an  absolute  promise.  Penny  t.  Porter^  2  EasU  2.  So  any  ad- 
dition to  the  promise  will  be  a  fatal  variance.  Thus,  a  contract  to 
deliver  soil  cannot  be  declared  upon  as  a  contract  to  deliver  soil, 
or  breeze^  if  it  appear  that  soil  and  breeze  are  different  articles. 
Clark  V.  Manstone,  5  Esp,  239.  So  the  omission  of  any  part  of 
the  entire  promise,  for  the  breach  of  which  the  plaintiff  pro* 
ceeds,  will  be  fatal.  Thus,  where  land  was  alleged  to  have  been 
demised  at  a  rent  of  151  and,  in  evidence  the  rent  appeared  to  be 
15L  and  three  fowls,  the  variance  was  held  fatal.  Sands  v.  Ledger^ 
2  Ld.  Raym.  792.  So  where  the  allegation  was,  that  the  defend- 
ant promised  to  farm  certain  lands  in  a  husbandlike  manner,  and 
the  proof  was  that  be  promised  to  farm  the  land  in  a  husbandlike 
manner,  to  be  kept  constantly  in  grass,  the  variance  was  held  fatal. 
Saunderson  v.  Griffiths,  5  B,  and  C.  909.*  But,  if  the  omission  does 
not  alter  the  legal  effect  of  the  promise,  the  variance  is  immaterial. 
Thus,  where  the  promise  was  stated  to  be  to  deliver  a  quantity  of 
gum  Senegal,  but  the  contract  appeared  by  the  evidence  to  be  ibr 
the  delivery  of  rough  gum  Senegal,  the  variance  was  held  immate* 
rial,  it  appearing  that  all  gum  Senegal  on  its  arrival  in  this  country 
is  called  rough.  Silver  v.  Hesehine,  I  Chitty  39.*  So  where  tbie 
declaration  stated  that  the  defendant  had  agreed  to  buy  a  large 
quantity  of  head  matter  and  sperm  oil  in  the  possession  of  the 
plaintiff,  which  was  afterwards  ascertained  to  be  a  given  quantity, 
and  the  contract  proved  was,  for  the  purchase  of  **  all  the  head 
matter  and  sperm  oil,  Per  the  Wildman"  it  was  held  no  varianee. 
WUdman  r>.  Glossop,  1  B,  and  A.  9. 

Variance  in  contract — in  legal  effect]  It  is  in  general  sufficient 
to  describe  a  contract  according  to  its  legal  effect  See  Thornton 
n.  JoneSt  2  Marsh,  281.*  An  agreement  to  sell  oats  at  so  much  per 
bushel  must  be  taken  to  mean  the  Winchester  bushel,  and  will 
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not  be  supported  by  evidence  to  sell  by  some  other  bushel.  Hoddn 
V.  CaokCf  4  71 R.  814.    So  if  a  bill  of  exchanee  is  stated  to  have 
been  drawn  for  a  certain  sum  of  moneys  it  wiU  be  intei^ded  to  be 
£og)i8b  money.    Kearney  v.  King,  2  £.  and  A.  301.  A/rowle  v. 
Legge^  1  B,  and  C.  16.«    But  upon  a  common  count  fir  money 
lent,   it  is  no  variance  if  the  loan   is  proved   to  have  been  ii 
foreign  coin>  as  pagodas.    Harrington  v,  Macmmris^  5  Tauni,  228.' 
It  has  been  held  that  a  statement  of  a  contract  to  deliver  saddles 
to  the  plaintiff  at  a  reasonable  price,  is  supported  by  proof  of  an 
agreement  to  deliver  saddles  *<  at  24s.  a  26s."    Laing  v.  FidgecUp 
6  Taunt  108,"  and  see  Bayley  v.  Trickery  2  JVl  R,  458,  ante  p.  44. 
Bat  where  the  declaration  was  for  not  removing  goods  in  a  reason* 
able  itime,  and  the  contract  proved  was  to  remove  in  a  nKMith,  it 
was  ruled  by  Lord  Kenyon  to  be  a  fatal  variance.   Hare  v.  Milnerf 
Pe4ikef  42,  a.   So  an  averment  of  a  contract  to  do  an  act  on  request, 
b  not  proved  by  a  contract  to  do  it  on  a  certain  day.    Bardenave 
V.  Basilettf  5  East,  111.    So  the  allegation  of  an  agreement  to  take 
a  full  cai^o  of  wheat  is  not  supported  by  evidence  of  an  agreement 
to  take  on  board  500  quarters  of  wheat,  thoueh  that  quantity  in 
&ct  amounts  to  a  full  carga    Harrison  v.  TVilsonp  2  Esp,  706. 
But  see  Wiekes  v.  Gordonj  infrcu    An  allegation  of  a  retainer  ^  at 
a  certain  salary,  to  wit,  25021  per  annum,"^'  can  be  supported  only 
by  proof  of  a  contract  for  a  specific  annual  salary.    Preston  o. 
BnUher^  1  Stark.  3.*  The  statement  of  a  contract  for  the  purchase 
of  a  certain  quantity,  to  wit,  eight  tons  of  goods,  is  supported  by 
proof  of  a  contract  for  the  purchase  of  about  eight  tons,  the  pre* 
cise  quantity  having  been  ascertained  to  be  eight  tons.     Gladstone 
V.  Meal^  13  East,  418.    The  statement  of  a  contract  tp  deliver 
stock  on  the  27th  of  February,  is  proved  by  evidence  of  a  .contract 
to  deliver  on  the  settling  day,  coupled  with  proof  that  the  settling 
day  was  fixed  for,  and  understood  1^  the  parties  to  mean  the  27th 
February.     Wiekes  v.  Gordon^  2  jd.  and  A.  335.    An  averment, 
that  a  bill  was  drawn  by  certain  persons  using  the  style  of  "  Ellis, 
Needham,  and  Go.''  is  supported  by  proof,  that  the  bill  was  drawn 
hj  A.  only  under  the  firm  of  Ellis,  Needham,  and  Co.    Bass  v. 
CHvef  4  M  and  S.  IS.    So  a  general  averment,  that  a  bill  was 
accepted  by  the  defendants,  is  proved  by  evidence,  that  it  was 
accepted  by  their  authorised  agent  for  them.    Heys  v,  HeseUinef  2 
Campb.  604.    And  a  conveyance  to  the  defendant's  nominee,  sup- 
ports an  averment  that  the  defendant  became  the  purchaser.  Sea* 
man  v.  Pricey  R.  and  M.  195.    A  declaration  on  a  joint  bond  is 
supported  by  proof  of  a  joint  and  several  bond.    Middleton  «. 
Sandfbrdy  4  Campb.  34.     in  an  action  on  a  promissory  note  by  A« 
B.,  if  the  plaintiff  allege  that  the  note  was  made  payable  to  him 
by  the  name  of  A«  C,  and  the  note  appears  to  have  been  made 
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payable  to  A.  C.  the  plaiotiff  is  entitled  to  recover,  if  it  be  showii 
that  he  was  the  person  really  meant,  for  that  is  the  legal  eflect. 
WUlis  V.  Barretty  2  Stark.  29.*  Where  two  lots  are  sold  under  an 
enclosure  act,  a  declaration  upon  a  sale  of  *'  divers,  to  wit;  two 
lots,  &c."  is  bad,  the  agreements  being  separate  both  in  law  and 
fact,  and  not  forming  one  contract  James  «.  Shore^  1  Stark.  428,^ 
and  see  Emmerson  v.  Heelisy  2  Taunt  47. 

Variance  in  prescription,']  Where  a  prescription  is  allied  in 
bar,  it  is  an  entire  thing,  and  must  be  proved  as  laid.  Per  Hcl^ 
roydy  J.  Ricketts  v.  Salwey^  2  B,  and  A,  306.  The  proof  must  be 
of  a  prescription  as  ample  as  that  alleged,  and  therefore,  on  a  pre^ 
scription  for  all  commonable  cattle,  evidence  of  common  for  sheep 
and  horses  only,  will  not  maintain  the  issue.  Pring  v.  Henley^  A 
JVI  P.  59.  So  where  the  defendant  prescribed  for  all  cattle,  ^c, 
at  all  times  of  the  year,  and  it  appeared  in  evidence  that  sheep 
were  excepted  for  a  certain  time  m  the  year,  the  court  held  the 
prescription  not  to  be  proved.  R.  v.  Hermitage^  1  Carth.  241.  But 
the  proof  of  a  larger  prescription  than  that  alleged  will  not  be  a 
variance.  Thus,  where  the  defendant  prescribed  for  a  right  of 
common  for  100  sheep,  and  the  jury  found  a  right  for  100  sheep 
and  six  cowSf  the  prescription  was  held  to  be  proved.  Buskwood 
m  Pond,  Cro,  Eliz,  722,  and  see  Bruges  v.  Searkf  Carth.  219. 
Bailiffs  of  Tewksbury  v.  BrickneU^  1  Taunt  142, 1  Campb.  SI  5  (it), 
in  an  action  on  the  case  for  the  disturbance  of  a  prescriptive  right 
of  common,  the  plaintiff  need  not  prove  a  right  co-extensive  with 
that  stated  in  his  declaration.  B.  JV.  P.  75.  Thus»  if  tiie  right  be 
claimed  in  respect  of  a  messuage  and  so  many  acres  of  land,  proof 
that  the  common  is  in  respect  of  the  land  only,  will  be  sufficient  to 
support  the  declaration.    RickeUs  v.  Sahoey^  2  B.  and  A.  309. 

Variance  in  custanu]  On  a  justification  bv  the  lord  of  a  manor, 
that  the  lord  should  have  the  best  beast  on  the  tenant's  death,  the 
custom  proved  was,  that  the  lord  should  have  the  best  beaot^  ot 
goodt  and  the  variance  was  held  fatal  Adderley  v.  Hart  1  B.  an4 
F»  394  (n).  Where  a  plea  of  justification  for  taking  two  honei 
as  heriots,  stated  a  custom  in  the  manor,  that  the  lord,  from  time 
immemorial,  until  the  division  of  a  certain  tenement  into  moieties^ 
bad  taken,  and  been  accustomed  to  take  a  heriot,  upon  the  death 
of  every  tenant  dying  seised,  and  since  the  division  the  lord  had 
taken^  and  been  accustomed  to  tsike,  on  the  death  of  every  tenant 
dyine  seised  of  either  of  the  mmeties,  a  heriot  for  each  nx>ie^»  it 
was  held  that  this  must  be  taken  to  be  one  entire  custom,  and  not 
two  distinct  customs,  the  one  applicable  to  die  tenement  before, 
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and  the  ofher  after  the  diyision  of  it»  and  that  being  alleged  to  be 
an  immemorial  custom,  it  was  disproved  by  evidence  that  the 
division  viras  made  within  memory.    Kingsmiu.  v*  Bullf  0  Eastf  185* 

Variance  in  torts.']  The  omission  of  a  person  who  ought  to  be 
joined  as  a  plaintiff  in  an  action,  ez  delicto^  is  only  ground  of  plea  in 
abatement,  and  is  no  variance.  Dockicraif  v,  Dickinson ^  Skin,  640. 
Bbxam  v.  Howard^  5  Ecutf  420.  And  the  omission  of  a  person 
who  might  have  been  joined  as  defendant  cannot  in  any  manner  be 
taken  advantage  of;  I  Saund,  291,  e  (n);  unless  in  case  of  one  te* 
Dant  in  common  of  land  sued  in  respect  of  the  land,  in  which  case 
he  may  plead  the  non-joinder  of  his  cotenant  in  abatement  1. 
Sound,  291,/ (n).      In  actions  of  tort,  it  is  no  variance  to  prove  a 

Sart  only  of  the  cause  of  action  stated.  Thus,  in  a  count  lor  slan- 
er,  where  the  obnoxious  words  contain  distinct  charges,  it  is  suffi- 
cient  to  prove  the  words  conveying  any  one  of  those  chaives,  pro- 
yided  the  other  words  do  not  afiect,  or  modify,  those  which  are 
proved.  Flower  v.  PedUy^  2  Esp.  491.  So  where  the  plaintiff  de* 
dares  Ibr  the  disturbance  of  a  right  of  common,  which  he  has  in  re* 
spect  of  a  messuage  and  land,  he  may  prove  a  right  of  common  in 
respect  of  the  land  only.  '  Ricketts  v.  Sabcey^  2  M.  and  A.  360,  nc- 
pro.  But  where  in  an  action  of  tort,  matter  of  contract  is  alleged, 
it  must  be  proved  as  laid.  Bristow  v.  Wrightj  Dough  640,  ante^  j>» 
96.  So  a  matter  of  description  must  be  proved  as  alleged ;  thus, 
in  a  declaration  for  assaulting  a  constable- in  the  execution  of  his 
office,  it  was  alleged  that  he  was  constable  of  a  particular  parish, 
but  it  appeared  in  evidcnte  that  he  was  sworn  in  for  a  libertv,  of 
wliich  theparish  was  part,  and  the  variance  was  held  &tal. 
Goodes  a  fvheatleyf  1  Campb.  231.  The  facts  averred,  or  a  part 
of  them,  sufficient  to  constitute  a  cause  of  action,  must  be  proved 
as  laid  Therefore,  evidence  that  the  defendant  made  a  statement 
of  facts  amounting  to  a  tortious  conversion^  will  not  support  a  count 
for  imputing  the  crime  of  felony.  Tempest  v.  Chambers^  1  Stark. 
67.*  So  evidence  of  the  improper  stowing  of  the  defendant's  an- 
chor, whereby  it  broke  into  another  vessel  and  damaged  the  plain- 
tiff's  goods,  will  not  support  a  count  statins  the  injury  to  have  been 
caused  by  the  unskilful  steering  of  the  defendant's  ship.  Htdlman 
9.  Bennett^  5  Esp.  226.  So  where  the  declaration  stated,  that  the 
defendant  wrongfully  placed  and  continued  a  heap  of  earth, 
whereby  the  refuse  water  was  prevented  from  flowing  away  from 
his  house  down  a  ditch,  at  the  back  thereof,  and  it  appeared  jn  evi- 
dence, that  the  heap  was  not  originally  placed  so  asvto  obstruct  the 
water,  but  that  in  process  of  time,  earth  from  the  heap  was  trodden 
down,  and  fell  into  the  ditch  and  obstructed  it,  the  variance  was 
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held  fatal,  for  the  uijury  was  not  the  immediate  act  of  &e  defiend- 
ants,  but  consequential.    Fitxsimons  v.  IngKs,  5  TawnL  5d4.> 

In  actions  of  tort,  as  in  other  cases,  it  is  sufficient  to  state  mat- 
ters according  to  their  legal  effect  Thus,  in  an  action  by  the 
consignor  of  goods  against  the  carrier,  on  a  promise  to  carry  them 
for  a  certain  sum  and  reward  to  be  paid  by  the  plaintiff,  proof  of 
an  agreement  between  the  consignor  and  consignee,  that  the  latter 
shall  pay  the  carriage,  is  no  variance,  the  consignor  being  in  law  li- 
able to  the  defendant.  Moore  v.  WUson^  1  T.  R.  G59.  So  in  an 
action  on  the  case  for  damage,  occassioned  by  the  defendant's  neg- 
ligence in  driving  his  carriage,  it  is  sufficient  to  show  that  the  dam* 
age  was  occasioned  by  the  negligence  of  his  servant  Brucker  o. 
fronumt,  6  T.  R.  659. 

Variance  in  records^  writSf  4*c.]  Where  a  record  is  stated  by 
way  of  inducement,  and  is  not  the  gist  of  the  action,  it  is  not  neces- 
sary to  describe  it  with  a  prout  paietf  Slc.  and  it  is  sufficient  to 
prove  it  substantially.  Thus,  in  an  action  for  a  false  return  to  a 
fi*  f<^9  where  the  declaration  stated  that  the  plaintiff  in  Trinity 
Term,  2  6ea  IV.,  recovered,  &c.,  profut  patet  per  recardunif  and  a 
judgment  of  Easter  Term,  3  Geo.  Iv.,  was  given  in  evidence,  it 
was  held  no  variance.  Stoddart  v.  Palmer^  3  B.  and  C.  2j  Phil" 
Kps  V.  Shaw^  4  B.  and  A.  435.*  Bennet  v.  Isaac^  10  Price^  154. 
R.  V.  Coppardy  1  M  and  M  1  IS.  But  where  the  judgment  is  the 
gist  of  the  action  it  is  otherwise.  Thus  in  an  action  of  debt  on  a 
judgment,  if  the  declaration  state  the  judgment  to  have  been  re- 
covered in  such  a  term,  imptUpate^  4*^.,  dnd  it  appears  in  evidence 
to  have  been  recovered  m  another  term,  the  variance  is  fatal.  Ras» 
tail  V.  StraUony  1  H  BL  49.  In  an  action  for  a  malicious  prosecu- 
tion, it  was  averred,  that  the  defendant  prosecuted  an  indictment 
against  the  plaintiff,  until  afterwards,  to-wit,  on  a  certain  day,  the 
plaintiff  was  in  due  manner  acquitted ;  the  record  of  acquittal  was 
on  another  day,  but  the  court  held  that  the  variance  was  immate- 
rial, and  that  the  averment  was  substantially  proved.  PwrceU  v. 
Macnamaray  9  Easty  157.  In  an  action  for  maliciously  arrestii^ 
and  holding  the  plaintiff  to  bail,  the  declaration,  in  setting  out  the 
judgment  by  default,  in  the  former  action,  stated,  **  that  it  was 
thereupon  considered  that  the  plaintiflb  slv>uld  take  nothing  by 
their  said  writ,  but  that  they  and  their  pledges  to  prosecute  should 
be  in  mercy,  4*<^.;''  it  was  held  to  be  no  material  variance  that  the 
record  produced  had  not  the  words,  *^  and  their  pledges  to 
prosecute,^'  but  only  an  d^.,  f<Nr  that  those  words  might  be  re- 
jected as  surplusage,  the  substance  of  the  allegation  being  the 
discontinuance  of  the  former  suit  Judge  «.  ^hrgan^  13  £asf, 
547.      An  averment  in  an  action   for   an    escape,    that    bail 
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nbove  WB»  pttt  in  before  a  judge  at  Chambers,  **  as  appears  by  th« 
record  of  the  recognizance,"'  is  not  supported  by  evidence  of  an  ex* 
amined  copy  of  the  entry  of  the  recognizance  of  bail,  stating  the 
recognizance  to  have  been  taken  before  the  Court  at  Westminster, 
Bevan  v.  JoneSf  4  B.  and  C.  403.*  In  an  action  against  the  sherifl^ 
on  the  stat.  8  Anne,  c.  14,  an  averment  that  the  fi.  fa.  issued  out 
of  the  King's  Bench  b  not  proved  by  ^fi.fa.  issuing  out  of  the 
Common  Pleas.  Sheldon  v.  WhiUaker,  4  B.  and  C.  657.^  Where 
in  a  declaration  for  an  escape  it  ivas  stated  that  a  judgment  was 
recovered  in  Easter  Term,  5  Geo.  IV.,  and  that  in  Triniiy  Term  in 
the  same  year  there  was  an  award  tf  execution  by  the  Court,  and 
thereupon  a  commitment  of  the  de/endant  to  the  custody  of  the 
noarshal,  it  was  held  not  to  be  necessary  to  prove  the  sci.  fa.  it  be* 
ing  immaterial.  Bromfield  v.  Jones,  4  B.  and  C.  380.*  See  also 
Edwards  v.  Lucas,  5  B.  and  C.  338.'  R.  v.  Coppard,  1  M.  and  JL 
118. 

Variance  in  deeds.']  When  a  deed  is  stated  in  (rieading*  it  must 
be  proved  as  stated.  Therefore,  where  a  covenant  is  set  out  aboo* 
lately,  without  the  qualifying  context  which  belongs  to  it,  this  being 
an  untrue  statement  of  the  deed  in  point  of  substance  and  eflect, 
the  variance  will  be  fatal.  Howel  v.  RichardSf  11  East,  641.  Thus 
where  the  declaration  stated  a  covenant  to  repair  generally,  and 
on  Tum  est  factum  pleaded,  it  appeared  that  the  covenant  contained 
an  exception  of  *'  fire  and  all  other  casuftlties,"  Lord  Ellenborougb 
held  the  variance  fataL  Temvany  v.  Bumand,  4  Campb.  20;  and 
see  Swallow  v.  Beaumont,  2  B.  and  A.  765.  But  when  it  is  stated 
that  by  a  certain  deed,  ^'  it  is  witnessed,"  &c,  there  can  be  no  vari* 
ance,  if  the  very  words  of  the  deed  are  set  out  Per  Hobroyd,  J,f 
Ross  V.  Parker,  1  B.  and  C.  362.*  And  where  a  deed  contains  a 
proviso,  in  defeasance  of  a  covenant,  but  not  incorporated  there- 
with, it  is  no  variance  to  omit  such  proviso ;  Oordon  o.  Gordon,  1 
Stark.  294 ;'  unless  the  proviso  be  referred  to  in  the  covenant,  in 
which  case,  it  will  be  taken  to  form  part  of  it.  Vavasour  v.  Orm- 
rod,  6  fi.  and  C.  430.*  A  deed  may  be  stated  according  to  its 
legal  efiect  Thus,  where  a  lease  was  stated  in  a  declaration  to 
be  made  by  the  plaintiff  of  the  one  part,  and  T.  R.  of  the  other 
part,  but  a|^;>eared  in  evidence  to  have  been  actually  made  by  the 
plaintiff  and  his  wife  of  the  one  part,  and  T.  R.  of  the  other  part, 
it  was  held  to  be  no  variance.  Arnold  v.  Rewndt,  1  B.  and  B.  443.^ 
If  a  plaintiff  states  the  legal  efiect  of  a  deed,  the  defendant  has  a 
right  to  see  it  on  oyer,  and  if  the  meaning  varies  from  that  attri* 
buted  to  it  in  the  declaration,  in  order  to  take  advantage  of  that 
variance,  he  should  plead  non  est  factum,  without  setting  out  die 
deed ;  if  it  does  not  support  the  breach  he  should  set  it  out  and 
demur ;  if,  however,  he  sets  out  the  deed  on  oyer,  and  pleads  non 
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uifactumt  the  only  question  at  the  trial  of  that  issue  is»  whether 
the  deed,  whereof  tbi;  tenor  is  set.  out,  was  executed  by  the  defen* 
dant  or  not,  SneB  v.  SneU^  4  B.  and  C.  741.^  Where  a  deed  grant- 
ed liberty  to  make  levels,  pits,  and  soughs,  and  the  declaration  stat- 
ed it  as  a  liberty  to  make  levels,  pits,  and  sloughs^  it  was  held,  that 
under  the  rule  noscitur  a  sociis,  the  court  could  discover  this  to  be 
the  word  soughs  mis-spelt,  and  that  the  variance  \vas  not  fataL 
Morgan  v.  Edwards,  6  Taunt,  394.*^  So  where  the  plaintiff  de<* 
clared  that  by  indenture  he  demised  to  the  defendants  *'  certain 
lands  and  premises,"  and  the  demise  appeared  to  be  of  '*  all  that 
piece,  or  parcel  of  ground,  and  premises,  containing^  by  estimation 
one  acre,"  the  variance  was  held  to  be  immaterial.  Birch  v.  Gibhs^ 
6  M  and  S.  116.  But  the  words  "  Cellar  beer  field,"  for  "  aller 
beer  field,"  were  held  a  fatal  variance  in  setting  out  a  covenant, 
though  the  plaintifls  waived  the  damages  on  the  breach  of  that 
covenant.  Pitt  v.  Green,  9 East^  188.  So "  storehouses" for  "store- 
house." Hoar  V.  Mill,  4  M.  and  S,  470.  If  a  man  is  described  as 
James  C.  in  one  part  of  a  deed,  and  afterwards  as  George  C,  and 
nms  it  George  C.,  he  is  properly  declared  against  as  George  CL 
Mayelstone  v.  Ld*  Palmerstonf  I  M.  and  M.  6. 

Variance  in  time.']  Where  the  time  is  material,  or  where  it  it 
alleged  by  way  of  description,  it  must  be  proved  as  laid.  Thus  in 
debt  to  recover  penalties  for  usury,  the  day  on  which  the  money 
was  lent  is  material,  though  laid  under  a  videlicet,  and  a  variance 
from  that  day  is  fatal.  Partridge  v.  Coaies,  jR.  and  M.  153.  So 
where  a  writ  was  described  in  terms,  and  on  the  production  of  the 
writ  it  appeared  to  be  returnable  on  a  different  day  from  that  stated, 
the  variance  was  held  to  be  fatal,  though  the  day  was  laid  under  a 
Tidelicet  Gret/  v.  Rennet,  1  T.  R.  656 ;  see  also  Rastall  v.  StraUon^ 
I  IL  BL  49,  ante,  p.  46.  So  where  the  declaration  alleged  that  the 
defendant,  on  such  a  day,  made  his  certain  bill  of  exchange,"  bear* 
ing  date  the  day  and  year  aforesaid,"  and  the  real  date  of  the  bill 
w«M  different,  this  being  a  variance  in  matter  of  description  was 
hdd  Altai.  Aium.  2  Campb.  308  (n). 

But  where  the  time  is  neither  material  nor  matter  of  description, 
a  variance  from  it  will  not  be  fatal.  Thus,  where  the  declaration 
stated,  that  the  defendant  made  his  certain  bill  of  exchange  on  such 
a  day,  but  not  that  it  bore  ddiiaoii  that  day,  a  variance  from  that 
day  was  held  to  be  immaterial.  Coxon  v.  Lyon,  2  Campb,  307  (n). 
So  where  the  declaration  alleged  that'A  bill  drawn  on  the  18th  Au- 
gust, and  payable  60  days  after  sight,  was  "  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,"  accepted  by  the  defendant,  and  the 
bUl  appeared  to  be  accepted  on  the  19th  September,  Lord  EUen- 
horrugh  held  the  variance  immaterial  Freeman  v.  Jacob,  4  Campb. 
909.  So  where  a  bill  was  stated  in  the  declaration  to  have  been 
indoned  before  it  became  due,  and  appeared  in  evidence  to  have 
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been  indoned  after  it  became  due*  the  variance  was  held  immate* 
rial  Young  v.  Wright,  1  Campb.  139 ;  see  also  PurceU  v.  Macna- 
maroj  9  East^  157,  ante,  p.  48.  So  in  trespass  the  day  is  immate* 
rial ;  but  in  trespass  with  a  ccntinuando,  or  with  a  **  divers  days 
and  times/'  though  the  plaintiff  may  prove  any  number  of  trespas* 
aes  within  the  time  laid,  yet  he  can  only  prove  a  single  act  of  tres* 
pass  before  the  firet  day.    B.  JV.  P.  86, 1  Saimd.  24  (»). 

Variance  inplacej]    Whenever  a  place  is  mentioned  by  way  of 
description,  and  not  merely  as  venue,  a  variance  will  be  fatal,  even 
though  the  local  situation  need  not  have  been  mentioned.  Gueet  o. 
Caunwnt^  3  Campb.  235.    Where  the  action  is  not  local,  the  de- 
scription of  the  place  nmy  be  referred  to  venue,  and  a  variance 
will  not  be  material.     Thus,  in  an  action  for  negligence,  an  all^^« 
tion  that  the  plaintiff's  boat  was  run  down  in  the  Thames  near  the 
Half-way-reach,  is  supported  by  proof  that  the  boat  was  run  down 
in  the  Half-way-reach.    Dretvry  v.  Ttmss,  4  T.  R.  558.    So  in  an 
action  on  the  case,  for  setting  up  a  certain  mark  in  front  of  the 
plaintiff's  dwelling-house,  in  order  to  defame  him  as  the  keeper  of 
a  bawdy-house,  it  the  declaration,  after  describing  the  house  at 
situate  in  a  certain  street  called  A.  street,  in  the  parish  of  O.  A. 
(there  being  no  such  parish),  afterwards  state  the  nuisance  to  be 
erected  and  placed  in  the  parish  afofesaid,  it  will  be  ascribed  to 
venue,  and  need  not  be  proved  as  laid.    Jeffries  v.  Duncambe,  11 
East,  226 ;  and  see  Mersey  Navigatim  v.  ikuglas,  2  East^  497. 
Hamer  o.  Raymond,  1  Marsh.  363.'    But  in  an  action  on  the  case 
lor  a  nuisance  in  erecting  a  weir,  if  it  be  described  in  the  declara* 
tion  to  be  at  R,  and  be  proved  to  be  at  a  lower  part  of  the  same 
water,  called  T.,  the  variance  is  fatal.    Shaw  v.  Wrigley,  cited  S 
East,  500.    Where  the  allegation  of  place  is  descriptive  of  a  con* 
tract,  it  must  be  proved  as  laid.    Thus  in  an  action  against  a  car* 
rier  a  misdescription  of  the  termini  in  the  contract  of  carriage  is 
lataL    Tucker  v.  CrackUn,  2  Stark.  385.-  See  Woodward  v.  Booth, 
7  B.  and  C.  801  ;■  and  further  as  to  the  proof  of  local  descriptiane, 
pest,  in  **  Assumpsit  for  use  and  occupation,^ ''  Case  against  Carrie 
erSf^  ^Efectment,"  and  **  Trespass  quareclausumfregitJ* 


AFFIRMATITE  OF  THE  ISSUE  TO  BE  PROVED. 

The  general  rule  with  r^ard  to  the  onus  of  proving  the  issue  is^ 
that  the  party  who  asserts  the  affirmative  is  bound  to  prove  the 
issue.  Thus  in  an  action  for  a  loss  occasioned  by  the  barratry  of 
the  master  of  a  vessel,  it  is  not  incumbent  on  the  plaintiff,  after 
proving  the  barratrous  act,  to  prove  also  that  the  master  was  net 
the  owner,  or  freighter,  for  that  would  be  callii^  on  him  to  prove 
a  n^;ative ;  the  proof  of  that  fad,  which  operates  in  discharge  of 
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the  other  party,  lies  upcm  him.  Ross  v.  Hunter y  4  7!  /?.  83.  So 
where  in  action  on  an  agreement  to  pay  100/.  if  the  plaintiff 
would  not  send  herrings  to  the  London  market,  and  particularly  to 
the  house  of  J.  S.,  the  plaintiff  proved  that  he  had  sent  no  herrings 
during  the  twehemonth  to  that  house,  it  was  held  sufficient  to  en- 
title him  to  recover,  no  proof  being  given  by  the  defendant  that  the 
plaintiff  bad  sent  herrings  within  the  year  to  the  London  market. 
Colder  y.  RrUh&rford,  3  S.  and  B.  302-  7  B.  Moore^  158,  S.  C. 
There  are,  however,  some  exceptions  to  this  rule. 

Where  the  prestanptUm  of  lam  is  in  favour  of  the  c^ffirmativeJ} 
Where  the  presumption  oi  law  is  in  favour  of  the  affirmative,  as 
where  the  issue  involves  a  charge  of  a  culpable  omission,  it  ia  incum- 
bent on  the  party  making  the  chai^  to  prove  it,  although  he  must 
prove  a  negative,  for  the  other  party  shall  be  presumed  innocent 
until  proved  to  be  guilty.  Thus,  where  in  a  suit  for  tithes  in  the 
spiritual  court,  the  defendant  pleaded  that  the  plaintiff  had  not  read 
the  Thirty-nine  Articles,  it  was  held  that  the  proof  of  the  issue  lay 
on  the  defendant.  Monke  v.  Butler^  1  RolL  Rep,  83.  3  EasU  109* 
Kv.  HawkinSf  10  East,  210.  So  in  an  action  by  the  owner  of  a 
ship  for  putting  combustibles  on  board,  '<  without  giving  due  notice 
thereof,^'  it  was  held  that  the  plaintiff  was  bound  to  prove  the  want 
of  notice.  Williams  v.  E.  LXJomp.  3  East,  193 ;  and  see  Marsh  v. 
Home,  5  B.  and  C.  327,p  post.  So  where  the  issue  is  as  to  the  legit- 
imacy of  a  child  bom  in  lawful  wedlock,  Banbury  Peerage  case,  2 
Sebo.  JVI  P.  709,  it  is  incumbent  on  the  party  asserting  the  illegiti- 
macy to  prove  it  i  and  where  the  issue  is  on  the  life  of  a  person 
who  is  proved  to  have  been  alive  within  seven  years ;  ante  p.  IS; 
the  party  asserting  his  death  must  prove  it. 

Where  the  fact  is  peeuKarly  tvithin  the  knowledge  of  a  partyj] 
But  where  the  affirmative  is  peculiarly  within  the  knowledge  of 
the  party  charged,  the  presumption  of  the  law  in  favour  of  inno- 
cence is  not  albwed  to  operate  in  the  manner  just  mentioned, 
but  the  general  rule  as  above  stated  applies,  viz.  that  he  who  as- 
serts the  affirmative  is  to  prove  it,  and  not  he  who  avers  the  nega- 
tive. 2  Russ.  on  Crimes,  692,  2d  Ed.  Thus  in  an  action  on  the 
game  faws,  though  the  plaintiff  must  aver  that  the  defendant  was 
not  duly  qualified,  yet  he  cannot  be  called  upon  to  prove  the  want 
of  qualification.  Spieres  v.  Parker,  1  T.  R.  144,  Adm.  R.  v.  Stone, 
1  East,  650.  So  in  an  action  agamst  a  person  for  practising  as  an 
apothecary,  wkhout  having  obtained  a  certificate  according  to  55 
Geo.  IIL  c.  194,  the  proof  of  the  certificate  lies  upon  the  defendant, 
and  the  plaintiff  need  offer  no  evidence  of  his  practising  without 
it  *Apoih.  Comp.  u.  Bentley,  R.  and  JL  159. 
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INSTRUMENTS  OF  EVIDENCE. 

Under  the  present  head  will  be  considered  the  mode  in  which 
the  various  kmds  of  documentary  evidence  must  be  proved,  and 
also  the  rales  with  regard  to  the  competency  of  witnesses,  and  their 
examination. 

Proof  qf  Acts  of  ParRamevt  and  Jcwrndk^ 

Acts  of  parliament  are  either  public  or  private.  The  printed 
i^tute-book  is  evidence  of  a  public  statute,  not  as  an  authentic 
copy  of  the  record  itself,  but  as  hints  of  that  which  is  supposed  to 
be  lodged  in  every  roan^s  mind  already.  GUb.  Ev.  10.  A  private 
act  of  parliament  is  usuaUy  proved  by  a  copy  examined  with  the 
parliament  roll.  B.  N.  P.  225.  A  private  act  of  parliament,  con- 
taining a  clause  ''  that  it  shall  be  deemed  and  taken  to  be  a  public 
act,  and  shall  be  judicially  taken  notice  of  without  being  specially 
pleaded,"  requires  to  be  proved  in  the  usual  manner  by  an  examined 
9opy.  Brett  v.  BealeSy  1  M.  and  M  421.  By  stat  41  Geo.  III.  c. 
90,  s.  9,  the  copy  of  the  statutes  of  England,  and  of  Great  Britain 
ance  the  union  with  Scotland*  printed  by  the  king's  printer,  shall 
he  received  as  conclusive  evidence  of  the  statutes  enacted  prior  to 
the  union  of  Great  Britain  and  Ireland,  in  any  court  of  civil  or  crim- 
inal jurisdiction  in  Ireland ;  and  in  like  manner  the  copy  of  the  sta- 
tutes of  the  kingdom  of  Ireland,  made  by  the  parliament  of  the 
same,  printed  by  the  king's  printer,  shall  be  received  as  conclusive 
evidence  of  the  statutes  enacted  by  the  parliament  of  Ireland  prior 
to  the  union  of  Great  Britain  and  Ireland,  in  any  court  of  civil  or 
criminal  jurisdiction  in  Great  Britain. 

The  journals  of  the  House  of  Lords,  and  of  the  House  of  Com- 
nons^may  be  proved  by  examined  copies,  but  the  printed  journals 
are  not  evidence.  Lord  MelviUe^s  casef  24  How.  SL  Tr,  683.  R,  v. 
Lord  6.  Gordon^  2  DaugL  593.  An  unstamped  copy  of  the  minutes 
of  the  reversal  of  a  judgment  in  the  House  of  Lords,  without  more 
of  Hie  proceedings,  is  evidence  of  the  reversal  Jones  v.  RanddU^ 
Cawp.  17. 

Proof  qf  Records. 

Upon  an  issue  ofnvl  tid^  4*^0  I^po^  ^^  issue  of  nul  tiel  record, 
the  record.  If  a  record  of  the  same  court,  is  produced,  and  inspected 
by  the  court,  Tidd,  801 ;  if  a  record  of  an  inferior  court,  it  is 
proved  by  the  tenor  of  the  record,  certified  under  a  writ  of  certuh 
rarif  issued  by  the  superior  court,  id.  804 ;  if  a  record  of  a  con- 
current superior  court,  it  is  proved  by  the  tenor  certified  under  a 
writ  of  eerdorarif  issued  out  of  Chancery,  and  transmitted  thence  by 
writ  c^  mittimus.  Ibid. 
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Where  ntc/  tid  record  ismt  pleaded,  bat  it  is  neccHarj  to  prore 
a  record  in  support  of  some  al^gatioD  in  the  pleadings,  the  record 
maj  be  proved  either  by  an  exemplification  or  a  copj.  Exempli- 
fications are  of  two  Jcinds,  either  under  the  great  seal,  or  under  the 
seal  of  the  court  in  which  the  record  is  preserved.  An  exemplifi- 
cation under  the  great  seal  may  be  obtained  of  any  record  of  the 
Court  of  Chancery,  or  of  any  record  which  has  been  removed  thi- 
ther by  certiorari  but  private  deeds  exemplified  under  the  broad 
seal,  will  not  be  admitted  in  cvidenca  B.  Al  P.  227.  Exemplifi- 
cations of  the  records  of  a  public  court  under  its  own  seal,  are  ad- 
missible, without  proof  of  the  genuineness  of  the  seal.  Tooker  v. 
Duke  of  Beavfort^  Sayer^  297.  But  the  genuineness  of  the  seal  of  a 
forei<(n  court  must  be  proved  ;  Henry  v.  Adey,  3  EasU  221;  and,  if 
a  foreign  court  has  an  official  seal,  it  must  be  used  for  the  purpose 
of  authenticating  its  judgments,  and  a  copy  by  an  officer  of  the 
court  is  not  sufficient.  Black  v.  Lord  Braybrooke^  2  StarL  7  ;'^  and 
see  Appletan  v^  Lord  Braybrooke^  6  M.  and  S.  34.  If  a  colonial 
court  possess  a  seal,  it  should  be  used  to  authenticate  its  judgments, 
though  so  much  worn  as  no  longer  to  make  any  impression.  Cavan 
e.  Stewart^  1  Stark.  525/  If  there  be  no  seal  of  the  court  or  is- 
land, an  examined  copy  must  be  obtained ;  per  Lord  EUenboroughf 
Appleton  V.  Lord  Braybrooke^  6  M.  and  S,  36 ;  or  distinct  evidence 
should  be  given  that  the  court  has  no  seal,  and  verifies  its  judg- 
ments by  the  signature  of  the  judge.  Alves  r.  Bunbiay,  4  Camj^. 
28.  So  the  seal  of  a  corporation  must  be  proved  to  be  genuine  by 
a  witness  acquainted  witii  it.  M>is3S  v.  Thomion^  8  T.  R,  307 ; 
but  it  is  not  necessary  to  call  a  witness  who  saw  the  seal  affixed. 
Ibid.  The  seal  of  the  corporation  of  London  has  been  held  to  prove 
itself.    Doe  v.  Mason^  1  Esp.  53. 

Examined  copy  of  a  record.']  When  the  record  is  complete,  an 
examined  copy  will  be  evidence,  unless  upon  the  issue  of  nul  tiel 
record.  Records  are  not  complete  until  delivered  into  court  in 
parchment,  therefore  a  minute-book,  from  which  an  entry  of  the 
proceedings  at  sessions  is  made,  and  from  which  book  the  roU  con- 
taining  the  record  of  such  proceedings  is  subsequently  made  up,  is 
not  a  record.  R.  v.  Bellamy^  R.  and  M.  171.  So  the  judgment  in 
paper,  signed  by  the  Master,  is  not  evidence,  for  it  is  not  yet  be- 
come permanent ;  B.  A.  P.  228.  Godefroy  v.  Jay^  1  M.  and  M,  236 ; 
3  C.  and  P.  192,  S.  C. ;  nor  the  minute-book  of  the  clerk  of  the 
peace  to  prove  that  an  indictment  was  preferred.  R.  v.  Smithy  8 
B.  and  C.  341.*  The  copy  of  a  record  must  be  proved  by  a  wit- 
ness who  has  examined  it  line  for  line  with  the  original,  or  who 
has  examined  the  copy  while  another  person  read  the  original. 
Rcid  V.  MargisoUf  1    Campb.  469.      And  it  is  not  necessary 
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for  (he  persons  examiniDg  to  exchange  papers,  and  read  them  al- 
ternately. Gyles  V.  Hill,  IcL  (n).  Rolf  v.  Dart,  2  Taunt.  470.  It 
ought  to  appear  that  the  record  from  which  the  copy  was  takeo 
vfas  seen  in  the  hands  of  the  proper  officer,  or  in  the  proper  place 
for  the  custody  of  such  records.  Adamihwayte  v,  Sj/vge^  1  Stark* 
183."  4  Campb,  372,  S.  C.  Where  an  ancient  record  has  been 
losti  an  old  copy  has  been  allowed  to  be  given  in  evidence  without 
proof  of  its  being  a  true  copy.  Anon.  1  VenU  257.  B.  JV.  P,  228. 

Office  copies.]  An  office  copy  in  the  same  court,  and  in  the  same 
cause,  is  equivalent  to  a  record  ;  but  in  another  court,  or  in  another 
cause  in  the  same  court,  the  copy  must  be  proved.  Per  Lord  Mans* 
field,  Denn  v.  Fulford,  2  Burr.  1179.  But  the  office  copy  of  an 
affidavit  made  in  another  enuse  in  the  same  court  has  been  admit* 
ted  as  good  evidence.  Wightidck  v.  Banks,  Forrest,  153.  An  office 
copy  of  depositions  in  Chancery  is  evidence  in  that  court,  but  will 
not  be  admitted  in  a  court  of  common  law  without  examination  with 
the  roll.  B.  N.  P.  129.  Burnand  v.  Nerot,  1  C.  and  P.  578,^  Hish-^ 
field  V.  Peake,  I  M.  and  M.  109.  By  7  Geo.  IV.  c.  57,  s.  74,  office 
copies  of  proceedings  in  the  Insolvent  Court  are  made  evidence- 
Fide  jiost 

Copies  made  by  authorized  officers,']  Where  a  copy  is  made  by 
a  person  trusted  tor  that  purpose,  it  is  admissible  in  evidence  with* 
out  proof  of  its  having  been  actually  examined.  B.  M  P.  229.  Thus,, 
the  chirograph  of  a  fine  is  evidence  of  the  fine,  the  chirographer 
being  appointed  to  make  that  copy,  but  it  is  not  evidence  of  the 
proclamations,  for  of  them  the  chirographer  is  not  appointed  to 
make  a  copy.  Ibid.  Gilb.  Ev,  23.  So  the  indorsement  by  the  pro* 
per  officer  on  a  deed  of  bargain  and  sale  enrolled  according  to  stat. 
27  Hen.  VIII.  c.  16,  is  evidence  of  the  enrolment ;  Ibid.  Kinnersley 
V.  Orpe,  1  Dougl.  56 ;  and  the  date  of  enrolment  indorsed  by  the 
clerk  of  the  enrolments  is  conclusive  evidence  of  the  date.  R,  v» 
Hopper,  3  Price,  495.  So  a  copy  of  the  depositions  of  a  witness 
taken  at  a  judge's  chambers,  signed  by  the  judge,  and  delivered  out 
by  his  clerk,  is  admissible,  without  proof  of  examination  with  the 
original.  Duncan  v.  Scott,  I.  Campb.  101.  A  copy  of  a  judgment, 
purporting  to  have  been  examined  by  the  clerk  of  the  treasury 
(who  is  not  intrusted  to  make  copies),  is  not  admissible  without 
proof  of  its  examination  with  the  original.  B.  JV.  P.  229. 

To  prove*  the  time  of  signing  a  judgment^  the  day-book  kept  at 
the  judgment-office  b  not  evidence.  Lee  v.  Meecock,  5  Esp.  177* 
Ayrey  v.  Davenport,  2  JVl  R.  474. 
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Proof  of 'Verdict 

In  order  to  prove  a  verdict,  when  it  is  offered  as  the  opinioD  of 
the  jury  on  the  issue,  Hievostea  alone  is  not  sufficient,  but  the  judg- 
ment must  also  be  proved  to  shoi/v  that  it  has  not  been  arrested,  or 
a  new  trial  granted ;  PitUm  v.  Walter,  1  Sir.  162.  B.  JVT  P.  234  ; 
unless  in  case  of  an  issue  out  of  Chancery,  when  no  judgment  is 
entered  up.  JB.  JVI  P.  234.    So  the  JSIisi  Ptius  record,  with  the 
jposUa  indorsed,  or  with  a  minute  of  the  verdict  indorsed  by  the 
officer  of  the  court  on  the  jury  panel,  is  sufficient  evidence,  that 
the  cause  came  on  to  be  tried.    PiUon  v.  Walter ^   1  Str,  162.  i2.  ti. 
Browne,  1  Jtf.  and  M.B15.    And  in  an  action  for  a  moiety  of  the 
money  paid  by  the  plaintiff*  under  a  verdict  recovered  by  A.,  in  a 
suit  against  the  plaintiff*  and  defendant,  the  JSIisi  Pritis  record  and 
postea  have  been  held  to  be  evidence  of  the  verdict  and  damages 
m  the  former  suit  without  proof  of  the  judgment  Foster  v.  Comp" 
tonf  2  Starh  365.'    So  it  was  held  by  Lord  Kenyon,  that  the  pro- 
<duction  of  the  postea  in  a  former  cause  between  the  same  parties, 
would  support  a  plea  of  set-off*  to  the  extent  of  the  verdict.     Gar- 
Jand  V.  Scoones,  2  Esp.  648.    But  see  PiOon  v.  Walter^  1  Str.  162. 

Proof  of  WriL 

Where  a  writ  is  the  gist  of  the  action,  it  must  be  proved  by  a 
«^v  of  the  record  after  its  return ;  but  where  it  is  only  inducement 
to  the  action,  it  may  be  proved  W  production  of  the  writ  itself,  if 
it  has  not  been  returned.  JB.  JV.  P.  234.  A  copy  of  the  jodgnient* 
roll,  containing  an  award  of  ai^  elegit,  and  the  return  of  the  inqui- 
sition, is  evidence  of  the  elegit  and  inquisition,  in  an  action  for  use 
and  occupation.  RamsboUom  v.  BuckkursU  2  Jl£  and  &  565.  As  to 
secondary  evidence  of  a  toriiy  see  EdmonsUme  v^  Pkasted,  4  E^ 
160,  ante^p.  5. 

Pro(f  of  Inqtdsitions, 

Where  the  return  to  an  inquisition  is  given  in  evidence,  it  is  in 
general  necessary  to  show,  that  the  inquiry  has  been  made  under 
proper  authority.  Thus,  in  the  case  of  an  inquisition  j)o^  mortem^ 
and  such  private  offices,  the  return  cannot  be  read  without  also 
reading  the  commission,  unless,  as  it  seems,  the  inquisition  be  old ; 
Fin,  M.  Ev,  {A.  b.  42) ;  but  in  cases  of  more  general  concern,  such 
as  the  return  to  the  commission  in  Henry  the  Eighth'iLtime,  to  in- 
quire of  the  value  of  livings,  the  commission  is  a  thing  of  such  gene- 
ral notoriety  that  it  requires  no  proof.  B.  JV!  P.  228.  So  an  an- 
cient extent  of  crown  lands  found  in  the  proper  office,  and  purport- 
ing to  have  been  taken  by  a  steward  of  the  king's  lands,  and  fol- 
lowing in  its  constructions  the  directions  of  the  statute  4  Edw.  L, 

'  3  En^.  Com.  Law  Ropi.  384. 


.  Proof  of  Ruk  of  Court.  57 

wlU  be  presmned  to  have  been  taken  under  competent  attthoritTy 
though  the  connnission  cannot  be  found.  Rowe  v.  Brentotif  8  b. 
and  a  747  J 

Proof  of  Rule  of  CaurL 

A  rule  of  court  produced  under  the  hand  of  the  proper  officer, 
need  not  be  proved  to  be  a  true  copy.  Selby  v.  Harris^  1  Ld. 
Raym.  745*  Duncan  v.  ScoU,  1  Campb,  102.  Where  a  Court 
prints  and  circulates  copies  of  its  rules  for  the  guidance  of  its  offi- 
cers, one  of  such  copies  is  evidence  of  the  rules  which  the  officers 
are  to  act  on,  without  showing  it  examined  with  the  original. 
Dance  v.  Robsan^  1  M.  and  M.  294.  A  rule  of  court  is  not  matter 
of  record.    R,  v.  Bingham,  3  F.  and  J.  101. 

Proof  of  Proceedings  in  Chancery. 

A  decree  in  Chancery  may  be  proved  by  an  exemplification,  or 
by  a  sworn  copy,  or  by  a  decretal  order  in  paper,  with  proof  of  the 
bill  and  answer.  Trowel  v.  Castle,  1  Keb.  21.  B.  JV.  P.  244.  And 
it  has  been  held,  that  the  bill  and  answer  need  not  be  proved  if 
they  are  recited  in  the  decretal  order.  Ibid.  Com.  Dig.  Kv.  (C.  1.) 
However,  the  rule  generally  laid  down  seems  to  be,  that  where  a 
party  intends  to  avail  himself  of  the  contents  of  a  decree,  and  not 
merely  to  prove  an  extrinsic  collateral  fact,  (as  that  a  decree  was 
made  by  the  court,)  he  ought  r^ularly  to  give  in  evidence  the  pro- 
ceedings on  which  the  decree  is  founded.  1  PhiU.  Ev.  373.  And 
see  Peake,  Eu  74. 

An  answer  in  Chancery  is  proved  by  the  producti(Hi  of  the  bill 
and  answer,  or  of  examined  copies  of  them ;  but  on  proof  by  the 
proper  officer,  that  the  bill  has  been  searched  for  in  the  office  and 
not  louodt  the  answer  may  be  read  without  the  bill.  Crilb.  Ev.  55. 
Some  proof  of  the  identity  of  the  parties  is  requisite ;  it  may  be 
proved  by  a  witness  who  has  seen  the  handwriting  of  the  defendant 
to  the  original  answer,  though  it  is  not  produced  in  court  Dart*. 
naUv.  Hmoard,  R.  and  M.IQQ.  So  if  the  name  and  description 
of  the  defendant  at  law  agree  with  the  name  and  description  of  the 
party  answering  in  equity,  it  is  primd facie  evidence  of  identity. 
aennell  v.  Lyon^  1  B.  and  A.  182. 

An  answer  o^red  in  evidence  merely  as  an  admission  of  the 
party  on  oath,  is  sufficiently  proved  by  an  examined  copy,  without 
proof  of  a  decree,  or  of  the  garty^s  handwriting.  Lady  bartmouth 
V.  Roberts,  16  East,  334.  So  where  a  witness  at  a  trial  at  lavrgave 
evidence  at  variance  wifh  what  he  had  previously  sworn  in  an 
answer  in  Chancery,  it  was  held,  that  an  examined  copy  of  that 
answer  was  admissible  to  contradict  him.  Ewer  v.,Ambrose,  4  J3. 
and  C.  25."    And  see  Highfield  v.  Peake,  1  M.  and  M.  109,  infra. 
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An  examined  copy  of  an  affidavit  filed  in  the  court  of  ChaBceiy, 
v^  as  it  seemsy  evidence  without  proof  of  the  handwriting  of  the 
party  making  it,  provided  it  be  shown  that  it  has  been  used 
or  acted  upon  by  bim,  but  in  case  of  an  indictment  for  perjury,  the 
handwriting  must  be  proved.  R,  v.  James,  1  Show.  397.  Crook  v. 
DouMngy  3  Dough  Casbum  ix  Reid,  2  B.  Moore,  60.*  Rees  o. 
Bowen,  MCI.  and  Y.  383. 

Proof  of  Depositions. 

What  a  witness,  since  dead,  has  sworn  on  a  trial  between  the 
same  parties,  may  be  given  in  evidence  either  from  the  judge's 
notes,  or  from  notes  that  have  been  taken  by  any  other  person, 
who  will  swear  to  their  accuracy,  or  it  may  be  proved,  by  any  per- 
son who  will  swear  from  his  memory  to  its,  having  been  given.  Per 
Mansfield,  C.  J.,  Mayor  of  Doncaster  v.  Day,  SjTaunt  262.  StruU 
V.  Bovingdon,  5  Esp.  57.  The  witness  must  be  prepared  to  prove 
the  very  words  of  the  former  witness.  Ennis  v.  Donisthomef  1 
PhilL  Ev.2l9,  6th  ed.  4  T.  R.  290. 

Depositions  in  a  suit  in  Chancery  are  not,  in  general,  admissible 
without  proof  of  the  bill  and  answer ;  B.  M  P.  240.  Gilb.  Ev.  62 ; 
unless  so  ancient  that  no  bill  or  answer  can  be  found;  GUb.  Ev.  64. 
Bryan  v.  Booth,  2  Price  234  (n) ;  or  unless  the  depositions  areof- 
fered  in  evidence  as  an  adfnission  merely,  or  for  the  purpose  of 
contradicting  ^  witness.  1  Phill  Ev.  375.  In  eeneral  depositions 
before  an  answer  put  in,  are  not  admitted  to  be  read ;  n.  JV*.  P. 
240 ;  but  if  the  defendant  in  equity  is  in  contempt,  or  has  neglected 
to  take  advantage  of  an  opportunity  to  cross-examine,  the  deposi- 
tions may  be  read  on  proof  of  the  bill  without  the  answer.  Coze- 
nove  V.  Vavghan,  1  Jw.  and  S.  4. 

Depositions  offered  in  evidence,  under  an  order  of  the  court  of 
Chancery,  on  directing  a  trial  at  law,  may  be  read  without  proof 
of  the  bill  and  answer,  it  being  proved,  that  at  the  time  of  trial 
the  witnesses  are  unable  to  attend  in  person.  Palmer  v.  Aylesbury, 
15  Ves.  76.  And  on  an  issue  out  of  Chancery,  an  examined  copy 
of  the  depositions  of  one  of  the  witnesses  was  allowed  to  be  read 
for  the  purpose  of  contradicting  the  evidence  of  the  same  witness 
on  the  trial  of  the  issue.    Hig/^eld  v.  Peake.  1  M.  and  M.  109. 

Depositions  taken  on  interrogatories  under  a  commission,  are  not 
evidence  without  production  of  the  commission,  unless  the  deposi- 
tions are  of  long  standing.  Bayley  v.  fVylie,  6  Esp,  85.  Rowe  v. 
Brenicn,  8  B.  and  C.  765.*  It  must  also  be  proved,  that  the  wit- 
ness is  dead,  insane,  or  absent.  Benson  v^  Ohve,  2  Str.  920.  Fal- 
coner V.  Hanson,  I  Campb.  172.  But  where  the  witness  had 
actually  sailed  on  a  voyage,  the  depositions  were  allowed  to  be 
read,  tnough  the  vessel  was,  at  the  time  of  trial,  driven  back  into 
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port  by  contrary  winds.  Fannck  v.  Agar,  6  Esp.  92.  But  it  is  not 
sufficient  that  the  witness  is  a  seafaring  man,  and  that  he  lately 
belonged  to  a  vessel  lying  at  a  certain  place,  without  proving  that 
some  eflbrt  has  been  recently  made  to  procure  his  attendance. 
Falccner  v.  Hanson,  1  Campb,  172. 

As  to  depositions  in  India,  see  stat  33  Gea  III.  c*  63,  s,  40, 44. 

Proof  of  Judgment  of  Inferior  Court, 

The  judgment  of  a  county  court,  court  baron,  or  other  inferior 
jurisdiction,  may  be  proved  bv  production  of  the  book  containing 
the  proceedings  of  the  court  from  the  proper  custody,  and  if  not 
made  up  in  form,  the  minutes  of  the  proceedings  will  be  evidence, 
or  an  examined  copy  of  such  proceemngs  or  minutes  will  be  suffi- 
cient B.  V.  Hainsyjper  Holt.  C.  J.  Comb.  337.  12  Vin.  (A.  b.  26,) 
Hennett  v.  Lyon,  1  B.  and  A.  185.  Thus  the  minute-book  of  the 
GoDsistorial  Q)urt.  is  evidence  of  a  decree  for  alimony.  Houliiston 
V.  Smith,  2  C  and  P.  25.«  But  this  rule  does  not  extend  to  the 
court  of  quarter  sessbns.  R.  v.  Smith,  6  B.  and  C.  341,'  ante  p.  54. 
It  seenDis,  that  in  proving  the  judgment  of  an  inferior  court,  evidence 
should  also  be  given  of  the  proceedings  previous  to  judgment.  Com. 
Dig.  Ev.  (C.  1).  Fisher  v.  Lane,  2  W.  Bl.  836.  The  book  contain- 
ing the  original  minutes  will  be  sufficient  evidence  of  these  pro- 
ceedings.     Chandler  v.  Roberts,  Pedke,  Ev.  80. 

Proof  of  Court  Rolls. 

In  order  to  prove  the  title  of  a  copyholder,  the  court  rolls  may 
be  produced ;  or  copies  of  them  properly  stamped  may  be  given  in 
evidence,  Doe  v.  Hale,  16  East,  208,  the  handwriting  of  the  stew- 
ard being  proved ;  but  where  an  admittance  is  more  than  thirty 
years  old,  proof  of  the  signature  of  the  steward  is  unnecessary. 
Dean  and  Chapter  of  Ely  v.  Stewart,  2  Atk.  45.  Bvi  see  Duke  of 
Somerset  v.  France,  Forteseue,  43.  In  one  case.  Holt,  C.  J.  ruled 
that  the  rough  draft  of  the  steward  of  the  manor  was  good  evi- 
dence* Arum.  I  Ld.  Raum.  735.  6  B.  and  C.  405.*  And  it  has 
been  held,  that  a  surrender  and  presentment  may  be  proved  by  a 
draft  of  an  entry  produced  from  the  muniments  of  the  manor, 
and  the  parol  testimony  of  the  foreman  of  the  homage  jury  who 
made  such  presentment.    Doe  v.  CaBoway,  6  B.  and  C.  484.' 

Proof  of  Probate. 

Where  the  title  to  personal  property,  under  a  will,  is  in  ques- 
tion, the  original  will  cannot  be  read  in  evidence  without  some  in- 
dorsement upon  it  for  the  purpose  of  authentication ;  but  the  pro- 
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bate  must  be  produced.  A.  v.  Barnes^  1  Stark.  243.*  Penney  v» 
Penney^  8  B.  and  C.  335.^  The  seal  of  the  EcclesiasKcal  C^urt 
on  the  probate  proves  itself.  Keptan  v.  Cross,  Rep,  temp.  Hardw, 
108.  If  the  probate  be  lost,  it  is  not  the  practice  of  an  Ecclesias- 
tical Court  to  grant  a  second  probate,  but  only  an  exemplification^ 
which  will  be  evidence  of  the  proving  of  the  will.  Shepherd  v. 
Sharthose,  1  Str.  412.  To  prove  the  probate  revoked,  an  entry  of 
of  the  revocation  in  the  book  of  the  rrerogative  G>urt  is  good  evi- 
dence.    Ramsbotiom's  case,  1  Leach^  C.  C.  30  (n),  3d  ed« 

Proof  of  Letters  of  Administration. 

Administration  is  proved  by  the  production  of  the  letters  of  ad- 
ministration,  or  of  a  certificate  or  exemplification  thereof,  granted 
bv  the  Ecclesiastical  Court ;  Kempton  v.  Cross.  Rep.  L  Hardio.  108. 
JE>.  JVI  P.  246 ;  or  without  producing  the  letters  of  administration, 
by  the  original  book  of  acts,  directing  the  grant  of  the  letters ; 
laid.  Elden  v.  Keddel,  8  East  187  ;  and  an  examined  copy  of  the 
act  book,  stating  the  grant  of  letters  of  administration  to  the  de- 
fendant, is  proof  of  his  being  administrator,  without  notice  to  pro- 
duce the  letters.    Davis  v.  Williams,  13  East,  232. 

Proof  of  Foreign  Laws. 

The  written  law  of  a  foreign  state  must  be  proved  by  a  copy 
duly  authenticated.  Clegg  v.  Levy,  3  Campb.  166.  Thus,  when 
to  prove  the  law  of  France  as  to  marriage,  the  French  vice-consul 
produced  a  book,  which  he  said  contained  the  code  of  laws  upon 
which  he  acted  at  his  office ;  that  it  was  printed  at  the  office  for 
the  printing  of  the  laws  of  France;  and  that  it  would  have  been 
acted  upon  in  any  of  the  French  courts ;  it  was  ruled  by  Abbott, 
C  J.  to  be  sufficient  proof  of  the  law.  Lac<m  v.  Higgins,S  Stark 
178 ;»  and  see  R.  v.  Picton,  30  How.  St.  Tr.  514, 494.  The  unwrit- 
ten law  of  a  foreign  state  may  be  proved  by  the  parol  evidence  of 
witnesses  possessing  professional  skill.  Per  Gibbs,  C.  J.  MiUer  v. 
Henrick,  4  Campb.  155;  but  see  Boehtlinck  v.  Schneider,  3  Esp.  58. 
A  collection  of  treaties  published  by  the  direction  of  the  American 
government,  will  not  be  sufficient  to  prove  a  treaty ;  a  copy  exam- 
ined with  the  archives  should  be  produced.  Richardson  v.  Ander- 
son 1  Campb.  65  {n).  An  instrument  purporting  to  be  a  ^divorce, 
under  the  seal  of  the  synagogue  at  Leghorn,  is  not  admissible 
without  previous  proof  of  the  law  of  the  country ;  Ganer  v.  Lady 
Lanesboroitgh,  Peake,  17 ;  but  Lord  Kenyon  permitted  the  party 
divorced  to  give  parol  evidence  of  her  divorce  at  Leghorn,  accord- 
ing to  the  ceremony  and  custom  of  the  Jews  there.    IMd. 
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Proof  of  Entries  in  Pvblic  Bocks ^  ^c. 

Whenever  aD  original  b  of  a  public  nature  and  admissible  in 

evidence^  an  examined  copy  is  also  admissible.    Lynch  v.  Clarke^ 

3  SaOt.  154.     Thus  examined  copies  of  the  entries  in  the  council 

book,  or  of  a  license  preserved  in  the  secretary  of  state's  office ; 

Eyre  v.  Palgrave^   2  Campb.  606 ;  of  entries  in  the  bank  books ; 

Marsh  V.  CoUnettj  2  Esp.  665 ;  of  a*  bank  note  filed  dt  the  bank ; 

Man  V.  Cary,  3  Salk.  155 :  of  entries  in  the  books  of  the  East  India 

Company ;  Dough  593  (n)  ;  or  in  the  books  of  the  commissioners 

of  land^ax ;  R.  v.  King^  2  7.  R,  234 ;  or  of  eifcise ;  Fuller  v,  Fotchy 

Carth.  346 ;  or  of  a  poll -book  at  an  election ;  Mead  v.  Robinson^ 

WiBeSj  424;  or  of  a  book  kept  in  the  chapter  house  of  a  dean  and 

chapter,  purporting  to  contain  copies  of  leases ;  Coombs  v.  Coether^ 

1  M.  and  M.  398 ;  are  good  evidence ;  and  in  one  case,  a  copy  of 

an  agreement  contained  in  one  of  the  books  of  the  Bodleian  library 

(which  cannot  be  removed)  was  allowed  to  be  read  in  evidence. 

Voumes  iL  Moremanj  2  GtmIL  659.    An  examined  copy  of  a  parish 

roister  is  evidence ;  B.  JST.  P.  247 ;  but  an  examined  copy  of  the 

register  of  a  marriage  in  the  Swedish  ambassador's  chapel  at  Paris, 

is  not  evidence.    Leader  v,  Barry,  1  Esp,  353.     It  seems  that  the 

books  of  the  King's  Bench  and  Fleet  prisons  (which  are  evidence  of 

the  time  of  a  prisoner's  discharge)  are  not  such  public  documents  as 

that  a  copy  of  them*  may  be  given  in  evidence.      See  Salte  v,  Tho- 

imu,  3  JB.  and  P*  190.     The  genuineness  of  the  post-office  mark 

may  be  proved  by  any  postmaster ;  Fletcher  v.  BraddyU,  Stark. 

Ev.  Appx.  to  p.  853;   or,  as  it  seems,  by  any  one  who  is  in 

the  habit  of  receiving  letters  by  the  post.    Abbey  v.  LUl,  5  Bingh, 

299.» 

Proof  of  Entries  in  Corporation  Books, 

Corporation  books  are  allowed  to  be  given  in  evidence  when 
they  have  been  publicly  kept  as  such,  and  when  the  entries  .have 
been  made  by  the  proper  officer,  or  by  a  third  person,  in  the  ab- 
sence or  dclmess  of  the  proper  officer.  R.  v.  Mothersett,  1  Str,  92. 
A  book  kept  by  the  prosecutor's  clerk,  who  was  not  an  officer  of 
the  corporation,  containing  minutes  of  corporate  proceedings,  but 
which  had  not  been  kept  as  the  public  book  of  the  corporation, 
was  rejected  in  evidence.  Ibid,  u  the  books  are  ancient,  it  must 
be  shown  that  they  come  from  this  proper  custody,  as  from  a  chest 
which  has  always  been  in  the  custody  of  the  clerk  of  the  corpora- 
tion ;  Mercers  of  Shrewsbury  v.  HarU  1  Carr.  and  P.  1 14  ;*  it  is  not 
sufficient  if  they  are  brought  from  a  chest  found  in  the  house  of  a 
former  clerk  a/ter  his  death.  Ibid.  Where,  in  order  .to  prove  a 
person  a  freeman  of  Evesham,  a  copy  upon  a  two  shilling  stamp 

k  15  Eng.  Com.  Law  Repf.  452.    >  11  Id.  335. 
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was  produced  of  a  loose  paper  upon  a  file,  which  the  witness  said 
was  also  on  a  two  shilling  stamp,  and  it  appeared  that  there  was  a 
hook  in  which  the  acts  of  the  corporation  were  kept,  and  where 
there  was  an  entry  more  at  large  of  the  freeman^s  admission,  and 
which  was  made  when  the  freeman  was  originally  admitted,  but 
this  was  not  on  a  stamp  in  the  book,  it  was  held  by  Noel,  J.  that 
the  loose  paper  being  the  only  eflfectual  act,  as  bavins  that  which 
the  law  requires,  viz.  the  proper  stamp,  must  be  looked  upon  as  the 
proper  and  original  act  of  the  corporation,  and  that  a  copy  of  it 
was  good  evidence.  R.  v.  Head^  Peake  Ev.  92  (n).  Corporation 
books  may  be  proved  by  examined  copies ;  Brocas  v»  Mayor^  ^c.  of 
London^  1  Sir*  306 ;  but  if  they  do  not  relate  to  corporate  acts  the 
original  must  be  produced,    iu  i>.  Owyny  i  Str.  401. 

Proof  of  Pvblic  Registers. 

Registers  of  baptisms,  marriages,  and  deaths,  may  be  proved  by 
examined  copies,  or  by  production  of  the  register  itself.  B,  N,  A 
247.  See  52  Geo.  111.  c.  146.  The  copy  need  not  be  stamped.  Id, 
s.  17.  Viva  voce  proof  of  the  contents  of  a  register  has  been  admit- 
ted without  a  Copj ;  but  it  was  observed  by  Mr.  Justice  Buller, 
that  the  propriety  of  such  evidence  may  well  be  doubted,  because 
it  is  not  the  best  evidence  the  nature  of  the  thing  is  capable  o£  2 
EvanSf  Poih.  139.  In  order  to  prove  the  reffster  of  a  marriage,  it 
is  not  necessary  to  call  the  attesting  witnesses ;  but  as  the  register 
afibrds  no  proof  of  the  identity  of  the  parties,  some  evidence  of  that 
fact  must  be  given,  as  by  calling  the  minister,  clerk,  or  attesting 
witnesses,  if  they  were  acquainted  with  the  parties ;  or  the  bell- 
ringers  may  be  called  to  prove  that  they  rung  the  bells,  and  came 
immediately  after  the  marriage,  and  were  paid  by  the  parties ;  or 
the  handwriting  of  the  parties  may  be  proved ;  or  persons  may  be 
called  who  were  present  at  the  wedding  dinner,  &c.  Birt  v.  Bar- 
loWf  DougL  162.  To  prove  the  handwriting  of  the  parties  in  the 
raster,  it  is  not  necessary  to  call  the  subscribing  witness.  Per 
Lord  Mansfieldy  DougL  174.  If  a  marriage  is  proved  by  a  person 
who  was  present,  it  is  not  necessary  to  prove  the  registration,  or 
license,  or  banns.    AUison^s  case^  R.  and  A.,  C.  C.  R,  100. 


Proof  of  Ship*s  Register. 

By  Stat.  6  Geo.  IV.  c,  110,  s.  43,  it  is  enacted,  "  that  (he  collec- 
tor and  comptroller  dif  hi9  majesty ^s  customs  at  any  port  or  place, 
and  the  person  or  persons  acting  for  them  respectively,  shall,  upon 
every  reasonable  request  by  any  person  or  persons  whomsoever, 
produce  and  exhibit  for  his,  her,  or  their  inspection  and  exami- 
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nation,  any  oath  or  affidavit  taken  or  sworn  by  any  owner  or  own- 
ersy  proprietor  or  proprietors,  (of  the  vessels  mentioned  in  the  act,) 
and  also  any  register  or  entry  into  any  book  or  books  of  registry  re- 
quired by  this  act  to  be  made  or  kept,  relative  to  any  ship  or  ves- 
sel ;  andshaU,  upon  every  reasonable  request  by  any  person  or  per- 
sons whomsoever,  permit  him,  her,  or  them,  to  take  a  copy  or  co- 
pies, or  an  extract  or  extracts  thereof  respectively;  and  that  the 
copy  or  copies  of  any  such  oath  or  affidavit,  register  or  entry,  shall, 
upon  being  proved  to  be  a  true  copy  or  copies  thereof  respectively^ 
be  allowed  and  received  as  evidence  upon  every  trial  at  law,  with- 
out the  production  of  the  original  or  originals,  and  without  the  tes- 
timony or  attendance  of  any  collector  or  comptroller,  or  other  per- 
son or  persons  acting  for  them  respectively,  in  all  cases  as  fully,  and 
to  all  intents  and  purposes,  as  suchoriginalororiginals,  if  produced 
by  any  collector  or  collectors,  comptroller  or  comptrollers^  or  other 
person  or  persons  acting  for  them,  could  or  might  legally  be  admit- 
ted or  received  in  evidence." 

Proof  of  Terriers. 

An  old  terrier  or  survey  is  not  in  general  admissible  in  evidence 
without  proof  of  its  having  come  from  the  proper  repository.  1 
Starh  Ev.  170.  Se  an  old  grant  to  an  abbey,  contained  in  a  ma- 
nuscript entitled ''  Secretum  Abbatis,"  in  the  Bodleian  library,  was 
rqected,  as  not  coming  from  the  proper  repository.  Michel!  v.  Ralh 
belts,  cited  S  TaunL  91.  So  an  ancient  grant  to  a  priory,  from  the 
Cottonian  manuscripts  ip  the  British  Museum,  was  rejected,  it  not 
appearing  that  the  possession  of  the  grant  was  connected  with  any 
person  having  an  iaterest  in  the  estate.  SmnnerUm  v.  Marquis  of 
Stafford,  3  TaunL  91.  With  regard  to  ecclesiastical  terriers,  the 
proper  repository  for  them  b  the  registry  of  the  bishop,  or  of  the 
archdeacon  of  tne  ^iocese,  Atkins  v,  Hatton,  2  Anstr.  386,  Potts  v. 
Durant,  3  Anst  "fOd ;  or  the  church  chesf,  Armstrong  v.  Hewitt,  4 
Price,  218 ;  and  a  terrier  found  in  the  registry  of  tihe  dean  and 
chapter  of  Lichfield  has  been  admitted  as  against  a  prebendary  of 
Lichfield,  Miller  v,  Forster,  2  Anstr.  986  (n) ;  but  merely  private 
custody  is  not  sufficient  Potts  v,  Durant,  3  Anstr,  789.  See  also 
Atkins  V.  Drake,  MCL  and  Y.  213.  On  an  issue  to  try  the  boun- 
daries of  .two  parishes,  an  old  terrier  or  map  of  the  limits,  drawn 
in  an  inartificial  manner,  brought  from  a  box  of  old  papers  relat- 
ing to  the  parish,  in  the  possession  of  the  representatives  of  the  rec 
tor,  was  rejected,  it  not  being  signed  by  any  person  bearing  a  pub- 
lic character  or  office  in  the  parish*  Earl  v.  Lewis,  4  JSsp.  3. 
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Proof  of  Deeds  and  Writings. 

Production  of  instrument  under  SuAposna  duces  tecumJ]  A  vril- 
ness  served  with  a  subpcena  duces  tecum,  must  be  ready  to  pro- 
duce the  writings  in  his  po^ession,  if  ordered  by  t^e  court.  Amey  n. 
Long,  9  East^  473 ;  but  if  the  production  would  have  a  teadency 
to  subject  him  to  a  criminal  charge,  or  to  a  penalty  or  forfeiture, 
the  court  will  excuse  the  non-production.  See  Whitaker  i>.  hod^  2 
Taunt.  115.  So  if  he  state  that  they  are  his  title-deeds,  no  judge 
will  ever  compel  him  to  produce  them.  Per  Cur.  Pickering  v. 
NoyeSy  1  B.  and  C.  263  ;■■  and  see  A  v.  Upper  Boddington,  8  £>.  and 
R,  726."  The  solicitor  to  a  commission  of  bankrupt  is  bound  under 
this  subpoena  to  produce  the  prqceeding  under  the  commission ; 
Pearson  v.  Fletcher j  6  Esp.  91.  Corson  v.  Dubois,  Holt,  239.*  Co' 
hen  V.  Templar,  2  Stark.  260.1'  Hawkins  v.  Howard,  R.  and  M  64; 
but  see  Bateson  v.  Hartsink,  4  Esp.  43.  Laing  v.  Barclay,  3  Stark, 
42,4  contra ;  unless  the  production  be  prejudicial  to  the  assignees. 
Per  Gibbs,  C.  J.,  Corsen  v.  Dufyns,  HdU  240.'  An  attorney  is  not 
bound  to  produce  a  composition  deed  in  which  his  client  is  interest- 
ed, and  the  production  of  which  he  conceives  may  be  prejudical  to 
his  client,  in  a  suit  between  other  parties.  Harris  v.  Hiu,  d  Stark. 
140.»  Ditcher  v.  Kenrick,  1  C.  and  P.  161.*  A  person  producing 
papers  under  a  spa.  due.  tec.  need  not  be  sworn.  Davis  v.  Dale,  1 
M  and  M.  MSS. 

Attesting  untness  must  be  caHed."]  Wherever  a  deed  or  other 
instrument  is  subscribed  by  an  attesting  witness,  such  witness  must 
be  called  to  prove  the  execution ;  and  his  testimony  cannot  be  dis- 

Eensed  with,  though  the  defendant  has  admitted  the  execution,  in 
is  answer  to  a  bill  in  Chancery.  Call  v.  Dunning,  4  East,  53 ;  but 
see  Bowles  v.  Longworthy,  5  7.  R.  366,  ante,  p.  26.  A  notice  to 
quit,  Doe  v.  Dumford^  2  M.  and  S.  62 ;  or  a  warrant  to  distrain, 
Higgs  V.  Dixon,  2  Stark.  180,  if  attested,  must  beprovjed  by  calling 
the  attesting  witness. 

But  where  the  stttesting  witness  is  dead,  Ajion.  12  Afod,  607,  or 
blind,  Wood  v.  Drurv,  1  Ld.  Raym.  734,  or  insane,  Currie  v.  Child^ 
3  Campb.  283,  or  in/amous,  Jones  v.  Mason,  2  Str.  833,  or  absent  in 
a  foreign  country,  or  not  amenable  to  the  process  of  the  superior 
courts.  Prince  v.  Blackburn,  2  East,  253,  as  in  Ireland,  Hodnet  v. 
Forman,  1  Stark.  90,"  or  where  he  cannot  be  found  after  diluent 
inquiry,  Cunliffe  v.  Sefton,  2  East,  183,  evidence  of  the  witness's 
handwriting  is  admissible.  With  regard  to  the  inquiry  necessary 
to  let  in  such  evidence,  it  has  been  held,  that  an  inquiry  after  an  at- 
testing witness  to  a  bond  at  the  residences  of  the  obligor  and  obligee 
is  sufficient,  ibid. ;  so  diligent  inquiry  at  the  witness's  usual  place 
of  residence,  and  information  there,  and  from  the  witness's  father, 

-  8  Eng.  Com.  Law  Repn.  72.    >  16  M.  348.    •  3  Id.  86.    p  3  Id.  341.    4 14  Id. 
154.    r  14  Id.  170.    •  Hid.  456.    « 3  Id.  384.     "  2  Id.  309. 
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tlMt  he  bad  absomded  to  avoid  bis  creditors.     Crosby  v.  Percy,  1 
Camyb.  d03, 1  Taunts  365,  S.  C. ;  Imt  see  Pytt  v.  Griffiths,  6  B. 
Moore^  A38/  conircu    So  that  a  twelvemonth  since,  a  commission 
of  baokrupt  issued  a^inst  the  witness,  to  which  he  had  not  ap* 
peared.     WxMrdeU  v.  Farmer,  2  Campb.  282.     So,  that  on  inquiry, 
after  the  witness  at  the  Admiralty,  it  appeared  by  the  last  report, 
that  he  was  serving  on  board  of  some  ship.     Parker  v.  Hoskins,  2 
TaurU.  223.    So  that  the  witness  went  abroad  twenty  years  ago, 
and  has  never  been  heard  of  since.    Per  Ld.  EUenboroiigh,  Doe  v. 
Johnson,  1  PhiU.  Ev.  455  (n)  ;  see  ante  p.  18.    A  witness,  on  being 
subpcenaed,  said  he  would  not  attend^  and  the  trial  was  twice  put 
off  in  consequence  of  his  absence ;  search  was  then  made  at  de- 
fendant's house,  and  in  the  neighbourhood ;  and  upon  information 
at  the  defendant's  that  the  witness  was  gone  to  Margate,  inquiry 
was  made  there  without  success.    It  was  held  that,  under  these 
circumstances,  evidence  of  his  handwriting  was  admissible.    Burt, 
V,  Walker,  4  B.  and  A,  697.^    So,  it  was  held  sufficient  to  show 
that  the  witness,  some  time  before,  had  expressed  an  intention  of 
leaving  the  country,  that  he  had  reason  for  so  doing  to  avoid  a 
criminal  chaise,  and  that  his  relations  bad  not  seen  him  since  he 
expressed  his  intention  of  going.    Kay  v.  Brookman,  3  C.  and  P. 
555.'     In  these  cases  it  s^ms  sufficient  to  prove  the  handwriting 
of  the  witness,  without  proving  the  handwriting   of  the  party, 
unless  ivith  a  view  to  establish  the  identity  of  the  party ;  but 
slighter  evidence  of  that  fact  would  be  suffitient.    See  Nelson 
V.  WittaU,  1   B.  and  A.  19.     Gough  v.  Cecil,  MS.  died  Selw. 
JV.  P.  516  (n).    Indeed  identity  of  name  is  sufficient  evidence  of 
the  identity  of  the  parties ;  Page  v.  Mann,  1  M  and  M.  79.    Kay 
V.  Brookman,  Id.  286,  3  C.  and  P.  555,  S.  C. ;'  even  where  the  de- 
fendant has  signed  only  by  his  mark.    Mitchell  v.  Johnson,  1  M. 
and  W,  176.    It  is  not  sufficient  ground  for  admitting  evidence  of 
the  witness's  handwriting,  that  he  is  unable  to  attend  from  illness, 
and  lies  without  hope  of  recovery..    Harrison  v.  Blades,  3  Campb. 
437.     See  Doe  v.  Evans,  3  C.  and  P.  22l\ 

Where  the  witness  was  incompetent  at  the  time  of  the  attesta- 
tion, as  where  he  was  interested  at  that  time,  Surire  v.  Bell,  5  T. 
£.  371,  it  is  the  same  in  efiect  as  if  the  instrument  had  never  been 
attested ;  and  it  will  be  necessary  to  prove  the  handwriting  ol  the 
party  who  has  executed  it  But  if  a  party  knowing  the  witness  to 
be  interested,  requests  him  to  attest  the  instrument,  he  cannot  af- 
terwards object  to  his  competency.  Honeywood  v.  Peacock,  3 
Campb.  196.  Where  the  witness  becomes  interested  after  the  at- 
testation, a  distinction  is  to  be  observed.  In  general,  proof  of  the 
handwriting  of  the  witness  will  be  admitted,  as  where  the  witness 
becomes^  interested  as  administrator ;  Godfrey  v.  JSTorris,  I  Str.  34, 
CunUffe  v.  Seftan,  2  East,  183 ;  or  by  marriage  with  one  of  the 
parties.    Buckley  v.  Smith,  2  Esp.  697.    So,  as  it  seems,  where  a 
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man  enters  into  partDerehip,  and  becomes  interested  in  instmmente 
\vhich  he  has  attested,  by  acquiring  a  share  in  the  credits*  and 
taking  upon  himself  the  responsibilities  of  the  firm,  his  handwrit- 
ing may  be  proved.  See  Havill  v.  Stephenson^  5  Bingh.  496.*  But 
where  the  plaintiff  in  an  action  on  a  charter-party  had  communi- 
cated to  the  attesting  witness  an  interest  in  the  adventure,  subse- 
quently to  the  execution  of  the  instrument,  it  was  held  that  evidence 
of  his  handwriting  was  inadmissible.  H(miU  v.  Stephenson^  5 
Bingh,  493.*  Where  the  name  of  a  fictitious  person  is  inserted  as 
witness,  Fasset  v.  Brown,  Peake,  23 ;  or  where  the  subscribing 
witness  denies  any  knowledge  of  the  execution,  Talbot  v.  Hodson^ 
7  Taunt  251, •  (overruling  Phipps  v.  Parker,  1  Campb.  412,)  Fife- 
gerald  v.  Elsee,  2  Campb.  635,  jLemon  v.  Dean,  Id.  636  (n),  Box&r 
V.  Rabith,  Gow,  175  ;  or  where  the  attesting  witness  subscribed  his 
name  without  the  knowledge  or  consent  of  the  parties,  M^Craw  o. 
Gentry,  3  Campb.  232 ;  in  these  cases  it  becomes  necessary  to 

Erove  the  instrument  by  calling  some  one  acquainted  with  the 
andwriting  of  the  party  executing  it ;  or  who  was  present  at  the 
time  of  execution. 

Where  there  are  two  attesting  witnesses,  and  one  of  them  is  in- 
competent, or  his  evidence  cannot  be  obtained,  the  other  witness 
must  be  called,  and  evidence  of  the  handwriting  of  the  former  wit- 
ness will  not  be  sufficient  See  Cunliffe  v.Sefton,2  East,  183. 
But  where  a  bond  is  attested  by  two  witnesses,  and  one  of  them  is 
dead,  and  the  other  beyond  the  reach  of  the  process  of  the  courts 
proof  of  the  handwriting  of  the  witness  that  is  dead  is  sufficient. 
Adam  v.  Kerr,  1  P.  and  B.  360. 

Execution,  how  proved."]  In  proving  a  deed,  it  is  not  essentially 
necessary  that  the  witness  should  see  the  party  sign  or  seal ;  if  hie 
sees  him  deliver  it  already  signed  and  sealed,  or  sealed  only,  it  will 
be  sufficient  1  PhilL  Ev.  448.  Thus,  proof  by  the  attesting  wit- 
ness that  she  was  not  present  when  the  deed  was  executed,  but 
that  she  was  afterwards  requested  by  one  of  the  parties  to  sign 
the  attestation,  is  sufficient  evidence  of  the  execution  of  the  deed 
by  such  party,  Crrellier  v.  JSTeale,  Peake,  146 ;  and  witnesses  may 
be  called  to  prove  the  handwriting  of  the  remaining  parties,  in 
which  case  sealing  and  delivery  may  be  presumed.  Ibid.  It  is 
not  necessary  for  the  attesting  witness  to  prove  that  certain  blanks 
which  existed  in  the  deed  were  filled  up  at  the  time  of  execution. 
England  v.  Roper,  1  Stark.  304.»  Where  a  party  executes  a  deed 
with  a  blank  in  it,  which  is  afterwards  filled  up  with  his  assent, 
and  he  subsequently  recognises  the  deed  us  valid,  the  filling  up  of 
the  blank  will  not  avoid  it.  Hudson  v.  Renett,  5  Bingh.  368 ;«  and 
see  Hall  v.  Chandless,  4  Bingh.  12a^  Some  proof  of  the  identity 
of  the  party  executing  the  instrument  must  be  given ;  and  there- 
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fore*  where  the  witness  to  a  bond  stated  that  he  saw  it  executed 
by  a  person  who  was  introduced  under  the  name  of  Hawkshaw 
(the  name  of  the  defendant),  but  could  not  identify  him  with  the 
defendant,  the  plaintiff  was  nonsuited.  Parkins  v.  Hawkshaw^  2 
Stcark.  239.*  MidcUeUm  v.Sandfordj  4  Campb.  34.  Sedvide  Hennett 
V.  LyoUf  I  B,  and  A.  182,  ante^  p.  57.  Where  a  bond  was  executed 
by  the  defendant,  and  attested  by  a  witness  in  one  room,  and  was 
then  taken  into  an  adjoining  room,  and  at  the  request  of  the  defen- 
dant's attorney,  and  in  the  defendant's  hearing,  was  attested  by 
another  witness,  who  knew  the  defendant's  handwriting,  it  was 
held  that  the  execution  m^ht  be  proved  by  the  latter  witness,  the 
whole  being  considered  as  one  entire'  transaction.  Park  v.  MearSf 
2  B.  and  P.  17;  and  see  Ancn.  MS.  Archib.  PI  and  Ev.  378.  In 
proving  the  execution  of  a  deed,  the  attesting  witness  frequently 
states  that  he  does  not  recollect  the  fact  of  the  deed  being  execut- 
ed in  his  presence ;  but  that,  seeing  his  own  signature  to  it,  he  has 
no  doubt  that  he  saw  it  executed ;  and  this  has  always  been  receiv- 
ed as  sufficient  proof  of  the  execution.  Per  Baidey,  7.  Maugham 
0.  Hubbard,  2  M.  and  R.  7.  8  B.  and  C.  16,  S.  C.' 

The  sealing  of  the  deed  need  not  take  place  in  the  presence*  of 
the  witness ;  it  is  sufficient  if  the  party  acknowledge  an  impression 
already  made  to  be  his  seal.  Where  one  partner,  in  the  presence 
of  his  copartner,  executed  a  deed  for  both,  but  there  was  only  one 
seal,  and  it  did  not  appear  whether  the  seal  had  been  put  twice 
upon  the  wax,  it  was  held,  that  no  particular  mode  of  delivery  was 
requisite,  and  that  it  was  sufficient  if  a  party  executing  a  deed 
treated  it  as  his  own.  Bolt.  v.  Dunsterville,  4  T.  IL  313.  But  where 
a  deed  is  executed  under  the  authority  of  a  power,  requiring  it  to 
be  under  the  bands  and  seals  of  the  parties,  the  parties  must  use 
separate  seals.  Thus,  by  stat.  8  and  9  Will.  III.  c.  30,  certificates 
are  required  to  be  under  the  hands  and  seals  of  the  overseers  and 
churchwardens ;  and  it  was  held  that  a  certificate  signed  by  two 
churchwardens  and  one  overseer,  but  bearing  two  seals  only,  was 
not  a  valid  certificate.  R.  v.  Anstrey,  1  Pkill.  Ev,  453.  6  JIf.  and  5. 
319,  S*  C.  The  circumstance  of  a  party  writing  his  name  opposite 
to  the  seal  on  an  instrument  which  purports  to  be  sealed  and  deliv- 
ered by  him,  is  evidence  of  a  sealing  and  delivery  to  go  to  a  jury. 
Talbot  V.  Hodson^  7  TaunU  251.'  So  when  a  witness  is  dead,  proof 
of  the  handwriting  of  such  witness  is  evidence  of  every  thing  on  the 
face  of  the  paper  which  imports  to  be  sealed  by  the  party.  Per 
BvUeTf  J.  Adams  v.  Kerr,  I  B.  and  P,  361 ;  and  see  GreUier  v. 
Jieale,  Peake,  146. 

In  the  delivery  of  a  deed  no  particular  form  is  necessary. 
Throwing  down  the  deed  upon  a  table,  with  the  intent  that  the 
other  party  shall  take  it  up,  is  sufficient.    Cam.  Dig.  Fait,  (A.  3). 
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Affixing  the  commoD  seal  is  a  sufficient  delivery  of  a  deed  br  a 
corporation.  Ibid.  Where  a  deed  is  delivered  by  virtue  of  a 
power  of  attorney>  the  power  should  be  produced.  Johnson  v.  Ma- 
souy  1  Esp.  89.  In  some  instances  a  general  agent  has  been  pre- 
sumed to  have  such  authority.  Doe  v.  East  London  W.  W.  Co.  1 
M.  and  M.  149.  But,  in  general,  the  agent  must  be  authorized  by 
deed.  Berkely  v.  Hardy ^  8  D.  and  R.  1 02.>»  A  condition  previously 
expressed,  though  not  introduced  into  the  act  of  delivery,  is  suffi- 
cient to  make  the  delivery  of  the  deed  as  an  escrow.  Per  Abbott^ 
C.  J.,  Johnson  v.  6aker,  4  B.  and  A.  441  ;*  and  see  Murray  v.  Earl 
of  Stair y  2  B.  and  C.  82.''  Where  a  person  delivers  a  deed  in  the 
presence  of  a  witness,  but  retains  it  in  his  own  possession,  there 
being  nothing  to  show  that  it  was  not  intended  to  operate  immedi- 
ately, it  will  take  etkct  as  a  deed,  and  not  as  an  escrow ;  and  the 
delivery  of  a  deed  to  a  third  party,  for  the  use  of  the  party  in 
whose  favour  the  deed  is  executed,  is  good,  though  that  par^  be 
not  the  agent  of  the  latter.    Doe  v.  Knight^  5  B.  and  C.  671.^ 

Where  a  deed  was  executed  by  the  defendant,  a  marksman,  and 
the  attesting  witness  was  abroad,  proof  of  the  handwriting  of  the 
witness,  and  that  the  defendant  had  spoken  of  the  term  which  he 
took  under  the  deed,  was  held  sufficient.  Doe  v.  Paul,  3  C.  and  P. 
613.'*  So  the  mark  may  be  proved  by  a  person  who  has  seen  the* 
party  make  his  mark,  and  can  speak  to  it.  George  v.  Stareyy  1  M» 
and  M  MSS. 

Proof  of  handwriting."]  The  handwriting  of  a  party  may  be 
proved  by  a  witness  who  has  seen  him  write ;  and,  if  a  witness 
states  that  he  has  only  seen  him  write  once,  but  thinks  the  signa- 
ture b  his  writing,  it  is  evidence  to  go  to  the  jury,  though  he  says 
that  he  can  form  no  belief  on  the  subject.  Garrets  v.  Alexander^  4 
Esp.  37.  But  where  the  witness  had  only  once  seen  the  party 
write,  and  then  for  the  purpose  of  making  him  a  witness  in  the 
suit,  he  was  rejected  by  Lord  Kenyon.  Stranger  v.  Searle,  1  Esp. 
15.  And  where  the  witness  stated  that  he  had  merely  seen  the 
witness  subscribe  his  name  to  another  instrument  to  which  he  was 
the  attesting  witness,  and  was  unable  to  form  an  opinion  respecting 
the  handwriting,  without  examining  such  other  instrument,  it  was 
held  insufficient.  Filliter  v.  Minchin,  Manning's  IndeXf  131. 
However,  a  witness  who  has  seen  a  party  write,  but  has  foi^otten 
the  character  of  the  handwriting,  may  refresh  his  memory  by  refer- 
ring to  the  instrument  which  he  saw  the  party  write.  Bnrr  v.  Harper ^ 
ffoA,  420.'  It  was  held  by  Lord  EUenborough,  that  the  full  signa- 
ture of  an  acceptor  was  not  sufficiently  proved  by  a  witness  who 
had  seen  him  write  his  name  but  once  before,  when  he  used  only 
the  initial  of  his  Chrb.tian  name.  Powell  v.  Ford,  2  Stark.  164.<> 
But  in  a  late  case  Abbott,  C.  J.,  said,  that  he  would  not  abide  by 
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that  dedaioD ;  and  rated  that  a  witness  who  bad  seen  the  defend- 
ant write  bis  name^'*'  Mr.  Sapio/'  was  competent  to  prove  the  sig- 
nature to  a  bill,  <'  L.  B.  Sapio."  Lewis  v.  Sapic^  4  J(f.  and  M  3§. 

A  written  correspondence  with  the  party,  although  the  witness 
has  never  seen  him  write,  will  be  sufficient  to  enable  him  to  speak 
to  the  handwriting ;  for  when  letters  are  sent  directed  to  a  particu- 
lar person,  and  on  particular  business,  and  an  answer  is  received  in 
due  course,  a  fair  inference  arises  that  the  answer  was  sent  by 
the  person  whose  handwriting  it  purports  to*  be.  Per  Lord  Kenyan, 
Cory  t>.  Pi^  Peake,  Ev.  App.  86 ;  and  see  Thorpe  v.  Gishume,  2 
C  and  P.  21.'      So  where  a  witness  who  had  never  seen  the  de- 
fendant, but  bad  corresjponded  with  a  person  of  the  defendant's 
name  living  at  Plymouth  Dock,  where  the  defendant  resided,  and 
Inhere,  according  to  other  evidence,  there  was  no  other  person  of 
the  same  name,  stated  that  the  handwriting  in  question  was  the 
handwriting  of  the  person  with  whom  he  corresponded,  the  evidence 
was  held  sufficient.     Harringkm  v.  Fry,  R.  and  M,  90.    A  witness 
who  has  received  letters  from  the  party  in  answer  to  letters  writ- 
ten to  him  by  the  witness,  may  prove  the  handwriting,  though  the 
witness  has  never  done  any  act  in  consequence  of  the  receipt  of 
such  letters.    Doe  v.  fVaUinger,  Manning's  Index^  131.    To  prove 
the  handwriting  of  a  member  of  parliament,  the  opinion  of  a  clerk 
employed  to  inspect  franks,  who  never  had  occasion  to  sipply  to 
the  member  to  verify  bis  handwriting,  has  been  held  insufficient 
Baichehr  v.  Sir  J»  Honeywoody  2  Esp.  714.     Cary  v.  Piit^  Peake, 
Ev.  App.  84. 

A  comparison  of  handwritings,  without  any  other  knowledge  of 
the  character  of  the  handwriting,  furnishes  no  evidence.    See  Alac- 
pherson  v.  Thoytes,  Peake,  20.      Greaves  v.  Hunter,  2  C.  and  P. 
477.«      Though  a  witness,  who  has  seen  a  party  write,  may  refer 
to  that  writing  to  retouch  and  strengthen  his  recollection,  and  not 
merely  for  the  purpose  of  comparison.     Btirr  v.  Harper,  Holt,  420, 
supra.'    And  in  the  case  of  ancient  documents,  where  it  is  impossi- 
ble for  a  witness  to  swear  that  he  has  seen  the  party  write,  it  is  suf- 
ficient if  the  witness  has  acquired  his  knowledge  of  the  handwrit- 
ing by  the  inspection  of  other  ancient  writings  bearing  the  same 
ooiatttre,  and  preserved  as  authentic  documents.     B.  JV.  P.  236, 
Taylor  93.  Cocke,  8  Price,  652.      Roe  v.  Rawlins,  7  East,  282  (n). 
But  where  there  is  no  proof  or  presumption  that  the  document, 
with  which  the  instrument  produced  has  been  compared,  was  writ- 
ten by  the  party  whose  handwriting  is  to  be  proved,  the  evidence 
of  the  witness  who  compared  them  is  inadmissible.      Randolph  v. 
Gordon,  5  Price,  312.      Authentic  ancient  writings  may  be  laid 
before  a  witness  at  the  trial  for  his  inspection ;  and  after  forming  a 
judgment  of  their  character,  his  belief,  as  to  the  handwriting  of  the 
document  in  question,  may  be  inquired  inta      Doe  v.  Tarver,  R. 
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and  M  143 :  and  see  Brune  v.  Ratdins^  7  Eastf  282.  In  several 
cases,  where  the  fact  of  the  genuineness  of  Gcrtain  handwriting 
has  been  in  question,  persons  slulled  in  the  examination  of  handwrit- 
ing, and  in  the  detection  of  forgeries,  have  been  allowed  to  state 
their  opinion,  whether  a  particular  writing  is  in  a  genuine  or  imitat- 
ed character ;  Goodtitle  v.  Braham,  4  T.  R.  497.  R,  v.  Cator,  4 
E$p.  117,  144.  Stranger  v.  Searle^  1  Esp.  14;  but  such  evidence 
has  been  rejected  at  nisi  prins ;  and  doubts  have  been  expressed 
by  some  of  tlie  judges  of  the  King's  Bench  as  to  its  admisstbilitj. 
Gumey  v.  Langlands,  5  B.  and  A.  380  ;■  and  see  Cary  r.  Piit^ 
Peahens  Ev.  App.  85. 

Where  the  question  was,  whether  the  acceptance  of  a  bill  was 
forged  or  genuine,  Lord  Kenyon  allowed  other  bills,  admitted  to  be 
the  genuine  handwriting,  to  be  handed  to  the  jury  for  the  purpose 
of  comparison.  Allesbrook  v.  Roach^  I  Esp,  351.  And  in  Griffith 
o.  WilliamSf  1  Crom,  and  Jer.  47,  it  was  held  that  the' rule  as  to  the 
comparison  of  handwriting  applies  only  to  witnesses,  who  compare 
a  writing  to  which  they  are  examined  with  the  character  of  the 
handwriting  impressed  upon  their  own  minds;  but  that  it  does  not 
apply  to  the  court  or  jury,  who  may  compare  the  two  documents 
when  they  are  properly  in  evidence.  See  also  Allpori  ti  Meeky  4 
C.  and  P.  267.^ 

Proof  of  execution^  when  dispensed  with.'\  Where  a  deed  is  thir- 
ty years  old  it  proves  itself;  and  no  evidence  of  its  execution  is  ne- 
cessary ;  B.  JV.  P.  255 ;  and  so  with  regard  to  receipts  coming  from 
the  proper  custody ;  Wynne  v.  Tyrwhitt^  4  B«  and  A.  376;^  letters. 
Beer  v.  Ward  1  PhilL  Ev.  458 ;  a  will  produced  by  the  officer  of 
the  Ecclesiastical  Court;  Doe  v.  Lloyds  Peake^  Ev.  App.  91  ;  a 
bond,  Chelsea  W.  W.  v.  Coioper^  1  Esp.  275 ;  see  Forbes  v.  Wales^  I 
BlacksL  532 ;  and  other  old  writings.  Fry  v.  Wood,  Selw.  JNT.  P.  517 
(n).  Where  an  old  deed  is  ofiered  in  evidence,  without  proof  of 
execution,  some  account  ought  to  be  given  of  its  custody ;  B.  JVI 
P.  255;  or  it  should  be  shown  that  possession  has  accompanied  it; 
Gilb.  Ev.  97.  But  it  has  been  held  sufficient  to  produce  a  certifi- 
cate of  settlement  thirty  years  old,  without  showing  that  it  had 
b^en  kept  in  the  parish  cnest  R.  v.  Ryton^  5  7.Jt.  259.  Even  if 
it  appear  that  the  attesting  witness  is  alive,  and  capable  of  being 
produced,  it  is  unnecessary  to  call  him  where  the  deed  is  thirty 
years  old.  Marsh  v.  Colnett,  2  Esp.  665 ;  B.  M  P.  255 ;  and  see 
Rees  V.  ManseU,  Selw.  N.  P.  517,  Doe  v.  Wottey,  8  B.  and  C.  22.« 
If  there  is  any  rasure  or  interlineation  in  an  old  deed,  it  ought  to 
be  proved  in  the  regular  manner  bv  the  witness,  if  living,  or  by 
proof  of  his  handwriting,  and  that  of  the  party,  if  dead.  B.  JVI 
P.  255. 

Where  a  partv  producing  a  deed,  under  a  notice  to  produce, 
claims  a  beneficial  interest  under  it,  it  will  not  be  necessary  for 
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the  party  calling  for  the  deed  to  prove  the  execution  of  it  Pettrce 
V.  Hooper y  3  TamiL  62,  Orr  v,  Morris^  3  B.  and  B.  139.'  Thus, 
in  an  action  by  a  lessee  against  the  assignee  of  a  lease,  the  plaintiff 
having  proved  the  execution  of  a  counterpart  of  the  lease,  and  the 
defendant  having  put  in  the  original  kase,  which  was  produced  by 
a  party  to  whom  he  had  assigned  it,  it  was  held  to  be  unnecessary 
for  the  plaintiiT  to  call  the  subscribing  witness  to  prove  the  execu- 
tion of  the  original  lease.  Burnett  v.  Lynch^  5  B.  and  C.  589.*  And 
where,  in  ejectntent,  the  attorney  for  the  lessor  of  the  plaintiff  obtain- 
ed from  one  of  the  defendants  a  subsisting  lease  of  the  premises,  to 
prevent  its  being  set  up  by  the  defendants,  it  was  held  that  this 
was  a  recognition  of  the  lease  as  a  valid  instrument ;  and  that, 
when  produced  in  pursuance  of  notice  {torn  the  defendants,  it  might 
be  read  without  proof  of  execution.  Doe  v.  Heming,  6  B,  and  C. 
28,*  9  D.  and  £.  15.  S.  C  But  where  the  party  producing  the 
deed  does  not  claim  an  interest  under  it,  the  party  calling  for  it 
must  prove  it  in  the  regular  manner.  Ibid*  Gordon  v.  Secretan,  8 
East^  548. 

In  an  action  against  a  sheriff  for  taking  insufficient  pledges  io 
replevin,  the  replevin  bond  produced  by  the  defendant  is  admissi- 
ble in  evidence  against  him,  without  proof  of  execution.  Scott  v. 
WaithTnan^  3  Stark.  169,^  and  see  Barnes  v.  Lwcas^  R.  and  M,  264. 

A  deed  may  be  given  in  evidence  under  a  rule  of  court  without 
proof  of  execution,  for  the  consent  is  conclusive.  B.  JV.  P.  256.  So 
if  the  execution  of  the  deed  be  one  of  the  admissions  in  the  cause, 
ante,  j}.  30 ;  or  if  money  has  been  paid  into  court  on  the  count  in 
which  the  deed  is  stated,  ante,  p.  31,  the  execution  need  not  be 
proved. 

Where  the  plaintiff  declared  on  a  deed,  which  he  averred  to  be 
in  the  possession  of  the  defendant,  who  pleaded  non  est  factum^  and 
at  the  trial  the  deed  was  proved  to  be  in  the  hands  of  the  defeod- 
ani,  who  had  been  served  with  notice  to  produce,  it  was  held,  that 
on  the  non-production  of  the  deed,  the  plaintiff  might  give  parol 
evidence  of  the  contents,  without  calling  the  subscribing  witness, 
who  was  in  court.  Cook  v.  Tanswell,  8  Taunt  450.''  2  S.  Moore^ 
613,  S.  C.  Jackson  v,  Allen^  3  Stark.  74.*  So  where  the  plaintiff 
declared  on  a  lost  bond,  and  a  witness  stated  that  there  were  sub- 
scribing witnesses'  names  to  the  bond,  but  that  he  did  not  know  the 
names,  it  was  ruled  by  Lord  Kenyon,  that  the  plaintiff  might  re- 
cover without  calling  either  of  the  attesting  witnesses.  Keeling  v. 
Bally  Peakef  Ev.  App,  82.  But  if  the  witnesses  are  known  they 
must  be  called.  Giuies  v.  SmitheTf  2  Stark.  528.* 

Where  a  deed  requiring  enrolment  by  statute  is  accordingly  en- 
rolled, proof  of  the  enrolment  by  a  copy  examined  with  the  enrol- 
ment, will  dispense  with  evidence  of  the  execution  by  any  of  the 
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parties  to  the  deed.  ThurQe  v.  Madison^  Syks^  4G2.  SntarUe  v, 
WiUiams,  3  Lev.  387.  1  SoDc.  280,  S.  C.  B.  JV.  P.  255.  2  Emns's 
Poth.  155.  10  Ann.  c.  18.  s.  3.  So  where  a  deed  not  reouiring  en- 
rolment is  enrolled  on  the  acknowledgment  of  one  of  the  parties, 
it  seems  to  be  evidence  against  that  party,  without  calling  the  at- 
testing witnesses.  Ibid* 

• 
Custody  of  ancient  vjritingsJ]  In  general,  the  admissibiUtj  of 
ancient  writings,  which  are  incapable  of  direct  proof,  depends  upon 
the  custody  from  which  they  are  produced,  and  which  Aimiuies 
ground  of  authentication.  Thus  ancient  ecclesiastical  terriers  are 
not  admissible,  unless  found  in  the  proper  repository,  viz.,  the  re- 
gistry of  the  bishop,  or  of  the  archdeacon  of  the  diocese ;  ante^  p» 
8 ;  or,  as  it  seems,  the  church  chest ;  Armstrong  v.  Hewitt^  4  Prices 
216 ;  which  are  also  the  proper  repositories  for  the  vicar's  books. 
Ibid.  On  an  issue  respecting  boundaries  of  two  parishes  certain 
old  papers  were  produced  by  the  plaintiff  (the  rector  of  one  of  the 
parishes),  which  had  come  into  the  possession  of  the  son  of  a  former 
rector,  on  his  father's  death,  and  which  had  been  delivered  by  him 
as  papers  belonging  to  the  parish,  to  the  witness  (an  attorney,) 
and  it  was  held  that  the  papers  were  sufEiciently  authenticated 
without  calling  the  son  of  the  former  rector.  Earl  v.  Lewis^  4  Esp, 
1.  But  where  a  book,  purporting  to  be  the  book  of  a  former 
rector,  came  out  of  the  custody  of  the  defendant,  the  grandson  of 
the  former  rector,  the  proof  was  held  insufficient,  it  not  appearing 
how  it  came  into  the  defendant's  possession.  Randolph  v.  Gordon^ 
5  Price,  312.  In  a  suit  for  tithes,  a  receipt  purporting  to  be  a  re- 
ceipt given  by  a  former  rector,  forty-five  years  ago,  to  a  person  of 
the  Same  name  as  the  defendant,  and  produced  from  the  custody 
of  the  defendant,  has  been  held  admissible.  Bertie  v.  Beaumontf  2 
Price,  303.  An  ancient  writing,  enumerating  the  possessions  of  a 
monastery,  produced  from  the  Herald's  Office,  is  inadmissible.  Lygon 
V.  StrtUt,  2  Anstr.  601 ;  and  see  Potts  v.  Dwrant,  3  Anstr.  789,  ante^ 
p.  63.  And  where  A.,  the  defendant  in  a  tithe  suit,  ofiered  in  evi- 
dence a  receipt,  purporting  to  be  a  receipt  from  one  B.  to  one  A.,  fifty 
years  before,  without  showing  who  B.  was,  or  where  the  paper  bad 
been  kept,  it  was  rejected.  Jnanley  v.  Curtis,  1  Price,  225.  Wood 
B.  diss. ;  see  also  Buller  v.  Bichell,  2  Price,  399. 

Proof  of  Wills. 

Production  of  the  unit.']  In  order  to  prove  a  devise  of  lands  the 
will  hself  must  be  produced,  an  exemplification,  or  probate  of  the 
will  is  not  evidence.  B.  JV.  P.  246.  Comb.  46.  If  the  will  is  lost 
the  register  book,  or  ledger  book ;  St.  Legar  v,  Adams,  I  Ld.  Ray* 
mond,  731.  B.  M  P.  246    1  PhilL  Ev.  478 ;  or  an  exanuned  copy. 
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or  if  there  be  no  such  copy»  parol  evidence  may  be  received  as 
secondary  evidence  of  its  contents,  but  the  probate  vi^ill  not  be  re- 
ceived as  such  evidence.  Doe  v.  Calvert,  2  Campb.  389. 

WhiU  witnesses  must  be  callecL']  To  prove  a  will  in  a  court  of 
law  it  is  sufficient  to  call  one  of  the  witnesses,  if  he  can  speak  to 
all  the  requisites  of  attestation ;  B.  M  P.  264.    Longford  v.  Eyre, 

1  P.  fVms.  741 ;  but  on  an  issue  out  of  Chancery  all  the  witnesses 
ought   o  be  called.    Booth  v.  Blundettf  1  Cooper,  136. 

• 
Signing*  by  the  devisor.']    By  the  statute  of  frauds,  29  Ch.  II.  c. 
3,  s.  5,  all  devises  and  bequests  of  lands  or  tenements  shall  be  in 
writing,  and  signed  by  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence,  and  by  his  express  directions ;  and 
shall  be  attested  and  subscribed,  in  the  presence  of  the  devisor,  by 
three  or  four  credible  witnesses,  or  else  shall  be  utterly  void,  and  of 
none  effect    Notwithstanding  some  earlier  cases  to  the  contrary,  it 
seems  to  be  now  the  established  rule,  that  sealing,  without  signing, 
is  not  a  sufficient  execution  within  the  statute.   Smith  v.  Evans,  1 
Wils.  3ia  Grayson  v.  Atkinson,  2  Ves,  469.  B.  JVC  P.  263.  1  PhiH 
Ev.  480.    It  is  sufficient  if  the  testator  sign  his  name  at  the  begin- 
ning of  the  will.  Lemayne  v.  Stanley,  3  I^t).  1, 1  Freem.  538,  S.  C. 
If  tne  will  is  written  on  several  sheets,  and  the  testator  ngnssome, 
and  intends  to  sign  the  rest,  but  does  not,  this  is  not  a  sufficient  ex<* 
ecution ;  Right  v.  Price,  2  Dougl  241 ;  but  where  a  will,  written 
on  three  ndes  of  a  sheet  of  paper,  concluded  by  stating  that  the 
testator  had  signed  his  name  to  the  first  two  sides,  and  had  put 
his  band  and  seal  to  the  last,  and  in  fact  he  had  put  his  hand  and 
seal  to  the  last,  but  had  omitted  to  sign  the  two  other  sides,  the 
execution  was  held  good,  the  signine  of  the  last  sheet  showing 
that  the  former  intention  had  been  abandoned.    Winsor  v.  Pratt, 

2  £•  and  B.  650/  Where  the  testator  is  blind,  it  is  not  necessary 
to  read  over  the  will  in  the  presence  of  the  attesting  witnesses 
previously  to  execution.  Longchamp  t>.  Fish,  2  JVI  A.  415. 

Attestation.']  The  statute  does  not  direct  that  the  witnesses 
shall  see  the  testator  sign ;  and  therefore  it  is  sufficient  if  the  testa- 
tor acknowledge  to  the  witnesses,  either  separately  or  all  together, 
that  the  will  or  the  handwriting  is  his.  Stonehouse  v.  Evelyn,  3 
P.  Wms.  254.  Grayson  v.  Atkinson,  2  Fes.  454.  Ellis  v.  Smith,  1 
Ves.  1 1.  If  the  witnesses  set  their  marks  to  the  will  it  is  a  suffi* 
cient  attestation ;  Harrison  v.  Harrison,  8  Ves.  185 ;  and  they  may 
attest  it  at  several  times;  Cook  v.  Parson,  Prec.  in  Chanc.  185; 
but  in  that  case  one  witness  alone  will  not  be  able  to  prove  the 
due  execution  of  the  will.  The  witnesses  need  not  attest  every 
page,  or  know  the  contents,  but  aH  the  will  should  be  in  the  room 
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Sit  the  time  of  attestation ;  whether  it  was  so  or  not  is  a  question 
for  the  jury.  Band  v.  SeaweU,  3  Burr.  1773.  1  Wm.  Bl  407.  S.  a 
Lea  V.  Libbf  3  Mod.  262.  By  the  statute  of  frauds  the  witnesses 
must  attest  and  subscribe  the  will  in  the  presence  of  the  testator ; 
but  it  is  sufficient  if  the  testator  was  in  such  a  position  that  he 
might  see  the  witnesses  attest,  as  where  he  was  in  one  room  and 
the  witnesses  in  another,  where  he  might  have  seen  them  through 
a  broken  window.  Shires  v.  Glasscock,  1  Salk.  688.  So  where  the 
testator  was  in  bed,  and  the  witnesses  retired  through  a  small  pas- 
sage into  another  room,  and  attested  the  will  on  a  table  opposite  to 
the  door,  which  was  open,  as  well  as  the  door  of  the  teslaW's  room. 
Davy  V.  Smith.  3  Salk.  396.  Todd  v.  Ld.  Winchelsea^  1  M.  and  M. 
12.  2  C.  and  P.  488,  S.  C'  So  where  the  testatrix  sate  in  her 
carriage  opposite  the  window  of  the  attorney's  office  in  which  the 
will  was  attested.  Casson  v  Dade,  1  Br.  C.  C.  99.  But  where  the 
will  was  attested  in  an  adjoining  room,  and  the  jury  found  that  in 
one  part  of  the  room  in  which  the  testator  was,  a  person  inclining 
forward  with  his  head  out  of  the  door,  might  have  seen  ttie  wit- 
nesses, but  that  the  testator  was  not  in  such  a  situation  in  the  room 
that  he  might,  by  inclining  forward,  have  seen  them,  the  execution 
was  held  invalid.  Doe  v.  Manifddf  1.  M.  and  S.  294. 

Proof  where  the  witnesses  are  dead,  or  deny  their  aitestaiion.^ 
Where  the  witnesses  are  dead,  their  handwriting,  and  that  of  the 
testator,  should  be  proved,  and  though  the  attestation  does  not  ex- 
press that  the  witnesses  subscribed  the  will  in  the  presence  of  the 
testator,  yet  a  jury  may  presume  that  fact  in  favour  of  the  will. 
Croji  V.  PavleU  2  Sir.  1109.  Bruce  v.  Smith,  WiUes,  1.  Hands  v. 
James,  Com.  531.  Even  though  all  the  witnesses  to  a  will  should 
swear  that  the  will  was  not  duly  executed,  evidence  may  be  adduc- 
ed in  support  of  the  will.  Lowe  v.  Joliffe,  1  W.  B.  366.  Where 
two  of  the  witnesses  are  dead,  and  the  surviving  witness  charges 
them  with  fraud  in  the  attestation  of  the  vdll,  evidence  of  their 
good  character  is  admissible.  Doe  v.  Walker,  4  Esp.  60 ;  see  Bishop 
of  Durham  v.  Beaumont,  1  Campb.  207 ;  Provis  v.  Reed,  5  Bingh^  435.^ 

Proof  ofwiUs  thirty  years  oH.]  In  a  court  of  law,  a  will  of  thirty 
years  old,  if  the  possession  has  gone  under  it,  and  sometimes  with^ 
out  the  possession,  but  always  with  the  possession,  if  the  signing  is 
sufficiently  recorded,  proves  itself;  but,  if  the  s^ing  is  not  suffi- 
ciently recorded,  it  is  a  question  whether  the  age  proves  its  valid- 
ity, and  then  possession  under  the  will,  and  claiming  and  dealing  with 
the  property,  as  if  it  had  passed  under  the  will,  is  cogent  evidence  to 
prove  the  duly  signing,  though  it'should  not  be  recorded.  Per  Lard 
Eldon,  Lord  Rancliffe  v.  Parsons,  6  Daw^  202 ;  and  see  Doe  v.  Uayd^ 
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Peake^  Ev.  App.  91.  2  C.  and  P.  440.^  The  thirty  yean  should  be 
computed  from  the  date  of  the  will,  and  not  from  the  death  of  the 
testator.   MKetme  v,  Fraser,  9  Ves,  5.    CaUhorpe  v.  Gough^  cited 

4  7!  R.  707.     S  Stark.  Ev.  1694.    Doe  v.  WoUey,  8  B.  and  C.  2St.^ 

» 

fri^n6««e5.]  By  stat  25  Geo.  11.  c.  6,  s.  I,  if  any  person  shall 
attest  the  execution  of  any  will  or  codicil,  to  whom  any  beneficial 
devise,  legacy,  estate,  interest,  gift,  or  appointment  of,  or  affecting 
an  J  real  or  personal  estate,  other  than  and  except  charges  on  lands, 
tenements,  or  hereditaments,  for  payments  of  debts,  shall  be  there* 
by  given  or  made,  such  devise,  &c.  shall,  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such  will  or  codicil,or  any  other 
person  claiming  under  him,  be  null  and  void,  and  sucl\  person  shall 
be  admitted  a  witness  to  the  execution  of  such  will  or  codicil.  It 
has  been  held  by  the  present  Master  of  the  RolJs,  Emanuel  v.  Con- 
stable,  3  RtisseUf  436,  and  by  Sir  John  NicholJ,  Brett  v,  Brett,  3 
AdamSy  210,*  affirmed  by  the  Delegates j  that  this  clause  does  not 
extend  to  wills  of  personal  estate  only ;  and  that  a  l^acy  to  a 
person  who  is  attesting  witness  to  such  a  will  is  not  void.  A  con- 
trary doctrine  was  held  by  Sir  W.  Grant,  Lees  t?.  SummersgiUy  17 
Ves.  508.  By  sec.  2,  if  a  creditor  of  the  devisor,  whose  will  is 
charged  with  the  payment  of  the  debt,  attests  the  will,  he  shall  be 
admitted  as  a  witness.  By  sec.  3,  a  witness  whose  legacy  has  been 
paid  or  accepted,  or  released,  or  who  shall  have  refused  to  accept 
such  legacy  on  tender  made,  shall  be  admitted  a  witness  ;  and  by 
sec.  5,  a  legatee  dying  in  the  lifetime  of  the  testator,  or  before  he 
shall  have  received  a  release,  or  refused  to  receive  his  legacy,  shall 
be  a  competent  witness.  Where  the  attesting  witness  is  the  hus- 
band of  a  devisee  who  takes  an  estate  in  fee  in  remainder  under  the 
will^  he  is  not  made  competent  by  the  statute.    HoJ^eld  v.  Thorp^ 

5  B.  and  A  589.- 

Procf  of  Execution  of  Powers. 

All  the  circumstances  required  by  the  creators  of  a  power,  how- 
ever unestential  and  otherwise  unimportant  they  be,  must  be 
ebserved,  and  cannot  be  satisfied  but  by  a  strict  and  literal  per- 
fiMnoanee.  Per  Lord  Ellenborough,  Hawkins  v.  Kemp^  3  EasU  440. 
Thus,  where  the  power  was  to  be  executed  "  by  any  deed  or  writ- 
ing under  the  hands  and  seals  of  the  parties,  to  be  by  them  duly 
executed  in  the  presence  of,  and  attested  by  two  or  more  witnesses," 
it  was  held,  that  as  the  attestation  stated  only  a  sealing  and  de- 
livery, the  power  was  not  duly  executed ;  Doe  v.  Peachy  2  M  and 
M.  576 ;  and  a  subsequent  correct  attestation  indorsed  upon  the 
instrument  after  the  death  of  one  ^f  the  parties  will  not  remedy 
the  defect.    Ibid.     Wright  v.  Wakeford,  4  TaunL  214.    So  if  the 
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gwer  is  to  be  executed  by  an  appoinlment  to  be  signed  and  pub' 
hed  in  the  presence  of,  and  attested  by  two  witnesses,  ana  the 
attestation  omits  to  mention  the  publication.  Moodie  v.  Reid^  7 
Taunt  355  ;*  and  see  Wright  v.  Barhwj  3  JIf.  and  S,  512,  M  Queen 
V.  FarquhaTf  11  Ves.  467.  Where  the  attestation  is  defective,  it 
cannot  be  supplied  by  evidence  that  the  witness  did  in  fact  see  the 
rarty  sign,  &c.  as  well  as  seal.  Doe  v.  Peachy  2  M  and  S.  576. 
The  defect  of  omitting  to  state  in  the  attestation  the  signing  of  the 
instrument  is  cured  by  stat  54  Geo.  iff.  c.  168,  with  regard  to 
powers  theretofore  executed,  but  the  act  is  only  retrospective.  As 
to  the  execution  of  a  power  under  a  statute,  see  R,  v.  Anstrey^ 
ante,  p,  67. 

Proof  of  Awards. 

In  proving  an  award,  it  is  necessary  to  give  evidence  both  of  the 
submission  to  arbitration,  and  of  the  execution  of  the  award ;  for 
without  proof  of  the  submission  by  all  the  parties,  it  would  not 
appear  that  the  arbitrator  l^ad  competent  authority  to  decide  the 
whole  question  between  the  parties.  Antram  v.  Chalet  15  East^ 
209 ;  Ferrer  v,  Oven^  7  JB.  and  C.  427  ;•  and  see  Braxier  v.  Jones^ 
8  B.  and  C.  124.'  If  the  submission  was  to  two  arbitrators  named 
in  the  reference,  and  to  a  third  person  to  be  appointed  by  them,  the 
appointment  of  such  third  person  to  be  arbitrator  must  be  duly 
proved.  A  recital  of  such  appointment  in  the  award,  signed  by 
the  three,  will  not  be  sufficient ;  nor  will  it  be  enough  to  show  that 
the  third  person  acted  with  the  other  arbitrators,  and  signed  the 
award.  StiU  v.  Halford^  4  Camph.  19.  As  to  proof  of  an  award 
under  an  enclosure  act,  see  R,  v.  Haslingfieldf  2  M  and  S.  558. 

Proof  by  Witnesses. 

Attendance  of  Witnesses. 

The  process  to  compel  the  attendance  of  witnesses  is  the  writ 
otsubposna  ad  testificandum.  Either  the  writ,  or  a  ticket  contain- 
ing its  substance,  Goodvnn  v.  West,  Cro.  Car.  522,  540,  must  be 
personally  served  on  the  witness  within  a  reasonable  time  before 
the  trial.  Notice  to  a  witness  in  London,  at  two  in  the  afternoon, 
requiring  him  to  attend  the  sittings  at  Westminster  in  the  course  of 
the  same  evening  is  too  short.  Hammond  v.  Stewart,  I  Sir.  510. 
If  the  cause  be  made  a  remanet,  the  subpoena  must  be  re-sealed 
and  reserved.  Tidd,  855.  The  witness  in  a  civil  suit  is  not  bound 
to  attend,  unless  the  reasonable  expenses  of  going  to  and  returning 
from  the  place  of  trial,  and  of  his  stay  there,  are  tendered  to  him 
at  the  time  of  serving  the  subpoena ;  nor,  if  he  appears,  is  he  bound 
to  give  evidence  before  such  expenses  are  paid  or  tendered.  CAop- 
man  v.  Poynton,  13  East,  16  (n).  Holme  v.  Smith,  1  Marsh,  410«,  if 
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the  witness  is  in  custody  his  attendance  must  be  procured  by  a 
writ  of  habeas  corpus  ad  testificandvm.  Tidd.  858.  By  stat  44 
Gea  IIL  c.  102,  a  judge  of  the  superior  courts,  and  any  justice  of 
great  sessions  in  Wales,  and  in  the  County  Palatine  of  Chester,  nuty 
award  a  writ  of  habeas  ccrpus  to  bring  up  a  prisoner  from  any  jad 
or  prison  in  the  United  Kingdom,  for  the  purpose  of  giving  evi- 
dence in  any  court  of  recbrd  in  England. 

During  the  time  consumed  by  a  witness  in  going  to  the  place  of 
trial,  in  his  attendance  there,  and  in  his  return,  he  is  protected  fnxn 
arrest  2  Roll  Ab.  272 ;  Randall  v.  Gumey,  3  B.  and  A.  252,' 
Tidd,  198 ;  though  he  has  attended,  upon  application,  without  a 
subpoena.  Per  Lard  Kenyan^  Arding  v.  JPlower,  b  T,  R.  536. 

In  some  cases  an  application  may  be  made  to  put  ofif  the  trial 
on  account  of  the  absence  of  a  material  witness.  An  application 
to  put  off  a  trial  beyond  the  existing  sittings,  or  from  sittings  to  sit- 
tings, is  not  allowea  on  the  part  of  the  piaintifi*;  for  he  may  any 
time  withdraw  the  record,  if  he  is  not  prepared  to  try  the  cause. 
But  where,  from  the  sudden  indisposition  of  a  witness,  who  may  be 
able  to  attend  in  the  course  of  a  day  or  tjvo,  or  for  any  other  tem- 
fomrj  reason,  the  plaintiff  is  prevented  from  trying  tm  cause  in 
its  order  in  the  paper,  yet  has  ground  to  believe  he  shall  be  able  to 
try  it  before  the  sittings  are  over,  it  would  be  too  much  to  make 
hun  withdraw  his  record,  and  a  judge  at  nisi  pritut  will  therefore 
make  an  order  for  the  trial  to  stand  over  till  the  witness  is  likely  to 
attend.  Per  Lord  EUenborough,  Ansley  v.  Birch^  3  Catnpb*  335. 
But  in  the  Common  Pleas,  the  trial  can  never  be  put  on  on  the 
consent  of  the  parties  and  counsel  at  the  sittings  at  nisipriusj  but 
the  plaintiff  must  either  proceed  to  try  or  withdraw  the  record* 
R.M50  Geo.  IIL  2  TaunL  221.  Where  a  motion  is  about  to  be 
made  to  a  judge  at  nisi  prius,  for  putting  off  the  trial  on  account 
of  the  absence  of  a  witness,  notice  should  first  be  given  to  the  plain- 
tiff's attorney,  with  a  cdpy  of  the  intended  affidavit*  1  PhilL  Ev* 
16.  The  affidavit  may  be  made  by  the  defendant,  or  by  his  at- 
torney. DuberUy  v.  Gunning,  Peake,  97.    See  the  form,  Appendix* 

Incompetency  from  want  of  Understanding, 

Insane  persons,  idiots,  and  lunatics,  during  their  lunacy,  are  in- 
competent witnesses.  But  lunatics,  in  their  lucid  intervals,  when 
they  have  recovered  their  understandinjp,  are  competent  Com, 
Dig,  Testm.  {A.  1.)  A  person  born  deaf  and  dumb  may,  if  he  has 
sufficient  understanding,  give  evidence  by  s^s  through  an  inter- 
preter ;  Ruston^s  case,  1  Leach,  C.  C.  455,  3rd  edition ;  or  if  he 
can  write,  that  is  the  more  certain  mode.  Per  Best,  C  J.,  Morrison 
o.  Lennard,  3  C.  and  P.  127.*  Children  not  able  to  comprehend 
the  moral  obligation  of  an  oath  cannot  be  examined ;  Com.  Dig. 
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ubi  sup.  B.  N.  P,  293 ;  but  children  of  any  age  may  be  examined 
on  oath,  if  capable  of  distinguishing  between  good  and  evil  Brazier's 
case,  1  Easty  P.  C.  443.  Where  the  child  cannot  be  sworn,  the 
account  which  it  has  given  of  the  transaction  to  others  is  inadmis- 
sible. R.  V.  Tuckery  I  PhiU.  Ev.  19. 

Incompetency  from  want  of  Religions  Principle. 

Atheists,  and  such  infidels  as  profess  no  religion  that  can  bind 
their  consciences  to  speak  the  truth,  are  excluded  from  being  wit- 
nesses. B.  JV.  P.  292.  Omichund  v.  Barker^  Willes,  549.  But  in- 
fidels, as  Gentoos,  who  believe  in  God,  the  avanger  of  falsehood,  are 
received  as  witnesses.  Omichund  v.  Baker,  Willes,  649.  All  per- 
sons ought  to  be  sworn  according  to  the  ceremonies  of  their  religion. 
Id.  547.  Atcheson  v.  Everett,  Cowp.  390.  Jev^s  on  the  Pentateuch ; 
Id.  544 ;  Mahometans  on  the  Koran.  Morgan's  case,  1  Leach,  C. 
C.  64.  So  a  witness  who  declines  swearing  on  the  New  Testa- 
ment, though  he  ptofesses  Christianity,  may  be  allowed  to  swear 
on  the  Old  Testament  if  he  considers  that  mode  binding  on  his  con- 
science. Edmonds  v.  Rowle,  R.  and  M.  11.  The  proper  time  for 
asking  the  witness  whether  the  form  of  administering  the  oath  is 
binding  on  his  conscience  is  previous  to  its  administration.  But,  if 
the  oath  is  administered  in  the  legal  form,  before  the  attention  of  the 
court  or  the  counsel  is  directed  to  it,  the  question  may  be  properly 
asked  afterwards.  If  the  witness  should  reply,  that  he  considers 
the  oath  taken  to  be  binding  on  his  conscience,  it  would  be  irrele- 
vant to  ask  further  whether  there  be  any  other  mode  of  swearing 
more  binding  than  that  used.  The  Queen^s  case,  2  B.  and  B.  284.* 
See  SeHs  v.  Hoare,  1  B.  Moore,  36. 

The  proper  mode  of  examining  a  witness  for  the  purpose  of  try- 
ing his  competency  In  religious  principle,  is  not  to  question  him  as 
to  his  particular  opinions  (as  to  whether  he  believes  in  Jesus  Christ), 
but  whethisr  he  believes  in  Grod,  the  obli^tion  of  an  oath,  and  a 
future  state  of  rewards  and  punishments;  Per  Btdler,  J.  R.  v.  Tay^ 
lor,  Peake^  11.  1  PhilL  Ev.  24 ;  and  it  seems  sufficient  if  he  states 
that  he  believes  in  a  Grod  who  will  reward  or  punish  him  in  this 
world.     Omichund  v.  Barker,  WiUes,  550. 

The  solemn  affirmation  of  a  quaker  had  the  same  efiect  as  an 
oath  in  civil  cases  by  Stat.  7  and  8  WilL  111.  c.  34 ;  and  nov^  by 
statute  9  Gea  IV.  c.  15,  an  affirmation  has  the  same  effect  as. an 
oath  in  all  cases  civil  and  criminal. 

Incompetency  from  Infamy. 

Persons  convicted  of  treason,  felony,  or  any  species  of  the  crimen 
falsi,  as  forgery,  perjury,  subornation  of  perjury,  &c,  are  incom- 
petent to  be  witnesses.  Com.  Dig.  Testm.  {A.  3-4).  Co.  LitL  6  ii  So  a 
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conviction  for  bribing  a  witness  to  absent  himself.  Clancey's  casef 
Fart  209;  barratry,  R,  v.  Ford,  2  Salk,  690 ;  and  conspiracy  at 
the  suit  of  the  king  will  render  a  witness  incompetent.  Co.  LitL  6 
b.  Bat  a  conviction  for  conspiring  to  raise  the  funds  by  false  ru- 
mours, does  not,  as  it  seems,  render  the  party  incompetent ;  Craw- 
Iherv.  Hopwoodj  3  StarL  21;''  but  see  2  Dods,  174 ;  but  in  Bushel  v. 
Barrett,  A  and  M.  434,  it  was  held  by  Gaselee,  J.,  after  consulting 
with  Littledale,  J.,  that  a  judgment  for  a  conspiracy  to  bribe  a  per- 
son (summoned  as  a  witness  on  an  information  on  the  revenue 
laws)  not  to  appear,  renders  the  person  convicted  incompetent  as  a 
witness,  A  conviction  for  keeping  a  gambling-house  does  not  dis- 
qualify ;  R.  t>.  Grant,  R.  and  M  270 ;  but  a  person  convicted  of 
winning  by  fraud  or  ill-practice  at  certain  games,  seems  rendered 
incompetent  by  stat.  9  Anne,  c.  14,  s.  6,  which  enacts  that  he  shall 
be  deemed  infamous.  Outlawry  in  a  personal  action  does  not  ren- 
der the  party  incompetent.  Co.  LitL  6  b.  But  it  is  otherwise  of 
outlawry  for  treason  or  felony.  3  InsL  212.  It  is  not  the  punish- 
ment, but  the  conviction  for  the  ofience,  which  causes  the  infamy. 
B.  N.  P.  292.  R.  V.  Ford,  2  SaOc  690.  The  competency  of  infa- 
mous witnesses  is  restored  in  certain  cases  by  statute.     Vide  infra. 

Proof  of  Judgment^  In  order  to  establish  the  incompetency  of 
the  witness  on  the  ground  of  infamy,  the  judgment  must  be  proved 
in  the  usual  way.  R.  v.  CasUe  Careinion,  8  East,  78,  ante,  p.  54. 
An  admission  by  the  witness  himself,  that  he  is  confined  under  such 
judgment,  is  not  sufficient  to  render  him  incompetent,  however  it 
may  afiect  his  credit.  Ibid. 

Competency  of  infamous  xmtnesses,  how  restored.']  The  compe* 
tency  of  a  person  who  has  been  rendered  an  incompetent  witness 
by  a  conviction  is  restored  by  pardon.  Com.  Dig.  Testm.  {A.  3-4.) 
And  by  statute  7  and  8  Geo.  I  v.  c.  28,  s.  13,  where  the  king's  ma- 
jesty shall  be  pleased  to  extend  his  royal  mercy  to  any  offender 
convicted  of  any  felony,  punishable  with  death  or  otherwise,  and  by 
warrant  under  his  royal  sign  manual,  countersigned  by  one  of  his 
principal  secretaries  of  state,  shall  grant  to  such  offender  either  a 
free  or  a  conditional  pardon ;  the  discharge  of  such  offender  out  of 
custody,  in  the  case  of  a  free  pardon,  and  the  performance  of  the 
condition,  in  case  of  a  conditi(Hial  pardon,  shall  have  theeflectof  a 
pardon  under  the  great  seal  for  such  ofiender,  as  to  the  felony  for 
which  such  pardon  shall  be  so  granted.  And  by  stat.  9  Geo.  IV. 
c  32,  s.  3,  where  any  ofiender  hath  been  or  shall  be  convicted  of 
any  febny  not  punishable  with  death,  and  hath  endured,  or  shall 
endure,  the  punishment  to  which  such  offender  hath  been  or  shall 
be  adjudged  for  the  same,  the  punishment  so  endured  hath  and  shall 
have  the  like  efifects  and  consequences  as  a  pardon  under  the  great 
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seal,  as  to  the  felony  whereof  the  o£^der  was  so  convicted.  By 
sec.  4  (reciting  that  there  are  certain  misdemeanors  which  render 
the  parties  convicted  thereof  incompetent  witnesses),  where  any 
ofiender  hath  heen  or  shall  be  convicted  of  any  such  misdemeanor 
(except  perjury  or  subornation  of  perjury),  and  hath  endured  or 
shall  endure  the  punishment  to  which  such  ofiender  hath  been  or 
shall  be  adjudgea  for  the  same,  every  such  offender  shall  not,  after 
the  punishment  so  endured,  be  deemed  to  be,  by  reason  of  such 
misdemeanor,  an  incompetent  witness  in  any  court  or  proceeding, 
civil  or  criminal.  Where  the  pardon  is  conditional,  the  perform- 
ance of  the  condition  must  be  proved.  Hawk*  P.  C.  b,  2,  c.  37,  s. 
45.  But  where  a  man  has  been  sentenced  to  transportation,  and 
confined  in  the  hulks  for  the  term,  and  discharged  at  the  end  of  it, 
it  will  not  destroy  the  effect  of  the  pardon  that  be  has  escaped 
twice,  for  a  few  hours  each  time,  it  v.  Badcock^  Ritss,  and  Ry. 
C.  C.  248.  Where  the  incompetency  is  by  statute  made  part  of 
the  punishment,  as  in  a  conviction  for  perjury  or  subornaticm  of 
perjury,  under  stat  5  Eliz.  c.  9,  the  king's  pardon  will  not  restcM^ 
the  competency  of  the  offender.  B.  JV*.  P,  292.  Bid  see  2  Harg. 
Jurid.  Arg.  221. 

Incompetency  from  Interest. 

Objection,  when  taken."]  Regularly,  the  objection  to  the  compe- 
tency of  a  witness  ought  to  be  taken  on  the  voir  dire,  though  if  his 
incompetency  is  discovered  at  any  time  during  the  trial,  his  evidence 
will  be  struck  out.  Itimer  v.  Pearte,  1  T.  R.  720.  However,  it 
has  been  said,  that  a  party  who  is  cognizant  of  the  interest  of  the 
witness  at  the  time  when  he  is  called,  is  bound  to  make  his 
objection  in  the  first  instance.  Ibid.  2  Stark.  Ev.  757.  And 
after  the  witness  has  left  the  box,  there  is  an  end  of  all  ques- 
tion as  to  his  competency.  Beeching  v.  Gower,  Holt,  314.^  So 
where  interrogatories  and  cross  interrogatories  were  read  at  a  trial, 
and  from  the  answers  it  appeared  that  the  witness  was  interested, 
Gibbs,C.  J.,  received  the  evidence,  ruling  that  the  objection  ought 
to  have  been  made  in  a  former  stage.  Ogle  v.  Paleski,  Hott^  486.^ 
The  party  objecting  may  examine  the  witness  on  the  voir  dire,  and 
also;  if  necessary^  call  another  witness  to  prove  the  incompetency ; 
if  the  objection  is  raised  by  independent  evidence,  and  without  put- 
ting a  question  to  the  witness,  the  party  who  called  him  cannot  be 
allowed  to  put  a  question  to  him  in  order  to  repel  the  objection.  1 
PfiiL  Ev.  123. 

Where  the  witness  himself  is  examined  on  the  voir  dire^  he  may 
be  asked  as  to  the  contents  of  a  written  instrument  without  a  notice 
to  produce ;  though  if  the  witness  produces  the  instrument  on 
which  the  objection  is  founded,  it  ought  to  be  read  Butler  v.  Car* 
veTf  2  Stark,  434,*    The  objection  of  interest  may  be  removed  in 
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tbe  same  manner  as  it  was  raised,  and  therefore,  where  the  witness 
was  objected  to  as  next  of  kin,  in  an  action  by  an  administrator, 
but  on  re-examination  answered,  that  he  had  released  his  interest, 
the  objection  was  held  to  be  properly  removed.  Ingram  v.  Dade^  1 
PkiU.  Ev.  124.  Bathan  ».  Swingler,  1  Esp.  164.  Peake,  218^  S.  C. 
So  where  a  bankrupt  called  as  a  witness,  stated  on  'the  voir  dire 
that  he  had  obtained  his  certificate  and  released  his  assignees.  Park, 
J^  held  him  competent  without  the  production  of  the  release.  Car* 
Hsle  V,  Eadj/y  1  C  and  P.  284  ;^  but  see  Goodbay  v.  Hendry^  1  JIf. 
and  M.  319.  Where  the.  objection  is  removed  by  independent  evi- 
dence, and  not  on  the  voir  dire,  such  evidence  is  governed  by  the  or- 
dinary rules.  Corking  v,  Jarrard^  1  Campb.  37. 

Time  qf  acquiring  the  interest  and  amount.]  A  witness  cannot, 
by  making  a  wager  on  the  point  in  question,  render  himself  incom- 
petent, and  thus  deprive  the  party  of  his  testimony.  Barlow  v^ 
VoweUy  Skinn,  586.  And  it  has  been  laid  down  as  a  general  prin- 
ciple, that  where  a  person  makes  himself  a  party  in  interest,  after 
a  plaintijBTor  defendant  has  an  interest  in  his  testimony,  he  may 
not  by  this  deprive  the  plaintiff  or  defendant  of  his  testimony.  Per 
GrosCf  J.  Bent  v.  Baker^  1  7.  R,  37.  But  it  has  been  since  held, 
that  though  the  witness  would  not  be  disqualified  by  an  agreement 
fraudulently  entered  into  between  him  and  a  party  for  the  purpose 
of  taking  off  his  testimony ;  yet,  on  the  other  hand,  the  pendency 
of  u  suit  could  not  prevent  third  persons  from  transacting  business 
bona  fide  with  one  of  the  parties ;  and  if  an  interest  in  the  event 
of  tbe  suit  is  thereby  acquired,  the  general  consequence  of  law 
must  follow,  that  the  party  so  interested  cannot  be  examined  as  a 
witness  for  that  party,  from  whose  success  he  will  necessarily  derive 
an  advantage.  Forester  v.  Pigou,  8  Campb.  380.  1  M.  artd  5.  9. 
Where  subsequently  to  the  execution  of  the  instrument  the  witness 
becomes  interested  by  operation  of  law,  as  by  becoming  executor 
or  administrator,  or  by  marriage,  the  general  rule  is  that  evidence 
of  his  handwriting  is  admissible.  Vide  ante^  p,  65. 

However  small  the  amount  of  interest  may  be,  the  witness  will 
be  incompetent  Burton  v.  Hinder  5  71  R.  174.  Doe  v.  Toothy  3  K. 
and  J.  19,  past^  p,  87. 

What  is  such  an  interest  as  excludes.]  The  general  rule  is^  that 
no  objection  can  be  made  to  the  competency  of  a  witness,  unless 
he  is  directly  interested  in  the  event  of  the  suit«  or  can  avail  him- 
self of  the  verdict  in  the  cause  so  as  to  give  it  in  evidence  on  any 
future  occasion  in  support  of  his  own  interest.  Per  Ld.  Kenyan^ 
Smith  V.  Prcuter^  7  71  k.  62.  Doddington  v.  Hudson,  1  Bingh.  260." 
Radbum  v.  Mjrris^  4  Bingh.  649." 

7 11  Eog.  Com.  Ltw  lUpf.  378.    >  8  Id.  314.    >  15  Id.  9B. 

11 


82  Proof  by  Witnesses. 

^here  are  various  instances  in  which  a  witness  is  excluded,  oo 
the  ground  of  his  being  directly  interested  in  the  event  of  the  suit. 
Thus  a  residuary  legatee  is  incompetent  in  an  action  brought  bj 
the  executor  to  recover  a  debt  due  to  the  testator.  Baker  r.  7yr- 
whitt^A  Campb.  27.  So  in  ejectment,  where  the  plaintiff  has  made 
out  a  prima  jacie  case,  a  witness  who  states  that  he  is  himself  the 
real  tenant,  is  incompetent  for  the  defendant,  since  he  would  be 
turned  out  under  a  judgment  for  the  plaintiff  Doe  v,  WUde^  5  TaunU 
183,^  and  see  6  Bingh.  394.«  So  a  witness  who  has  a  power  of  at- 
torney from  the  plaintiff  to  receive  the  sum  recovered,  and  intends 
to  pay  himself  thereout  a  debt  due  from  the  plaintiff  Powel  v. 
Gordon,  2  Esp.  735. 

Wherever  a  verdict  for  the  plaintiff  would  be  evidence  for  the 
witness  in  a  subsequent  action  by  him,  he  is  incompetent  to  sup- 
port the  plaintiff's  case.  Thus,  if  be  claims  a  customary  right  of 
common,  he  is  incompetent  to  support  the  case  of  another  person 
claiming  under  the  same  custom,  for  the  verdict  would  be  evidence 
for  himself.  Per  BuOer,  J.  WalUm  v.  Shelley,  I  T.  R.  302.  Ld.  Fai^ 
mouth  V.  George,  5  Bingh.  286 ;'  and  see  Le  Fleming  v,  Simpson, 
2  M.  and  JR.  169.«  But  it  is  otherwise  where  the  right  of  common 
is  claimed  by  prescription  as  belonging  to  the  estate  of  another  per- 
son. Ibid.  Harvey  v.  CoUison,  2  Selio.  A*.  P.  1 1 18.  So  if  the  plain- 
tiff has  agreed  with  the  witness,  that  in  case  he  recovers  the  lands, 
the  witness  shall  have  a  lease  of  them  for  so  many  years,  the  wit- 
ness is  incompetent ;  GUb,  Ev.  122 ;  for  in  case  the  witness  sued 
on  such  agreement,  the  judg3icnt  obtained  on  his  own  evidence, 
would  form  part  of  his  proofs.  So  a  witness  is  incompetent  who  b 
to  repay  a  sum  of  money  to  the  plaintiff  if  he  fails,  but  to  retain  it 
if  he  succeeds.  Fotheringham  v.  Greenwood,  1  Sir,  129 ;  and  see 
Forrester  v.  Pigou,  M  and  S,  9. 

In  an  action  on  the  case  for  negligently  driving  a  coach  against 
the  plaintiff's  waggon-horse,  whereby  it  died,  it  was  held  that  the 
plaintiff's  wagoner  was  incompetent  to  prove  the  negligence  of 
the  defendant,  without  a  release  from  his  master.  Morisk  v.  Foote^ 
8  Taunt,  455 ;'  and  see  Rotheroe  v.  Elton,  Peake,  117,  3d  ed. 

Wherever  a  verdict  for  the  plaintiff  would  be  evidence  against 
the  witness  in  a  subsequent  action,  he  is  incompetent  to  support 
the  defendant's  case.  Thus  in  an  action  against  a  master,  for  the 
negligence  of  his  servant,  the  servant  is  incompetent  to  disprove 
tho  negligence,  since  the  verdict  would  be  evidence  of  the  amount 
of  damages  in  an  action  by  the  master  against  the  servant ;  Green 
o.  New  Kiver  Company,  4  T.  R,  589;  and  so  of  an  agent  in  an  ac- 
tion against  lib  principal,  for  negligence.  Gevers  v.  Mainwaring,HolU 
139.<  Hawkins  v.  Finlayson,  3  CI  and  P.  305.^  So  the  broker  who 
made  the  dbtress  b  an  incompetent  witness  for  the  defendant  in 
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an  action  for  an  excessive  distreas.  Field  v.  Michel^  6  Esp.  73.  So 
in  trover  against  a  sberifi)  the  officer  who  made  the  levy  is  not  a 
competent  witness  for  the  defoDdant,  though  he  is  iodemnified  by 
the  execution  creditor.  Whitehaase  v.  AtkinsoUf  3  C.  and  P.  344J 
But  in  an  action  against  a  sheriff  for  negligently  executing  a  writ* 
an  assistant  of  the  sheriff^s  officer,  by  him  employed  to  execute  the 
writ,  was  held  to  be  a  competent  witness  for  the  sheriff,  without  a 
release  from  the  officer,  on  the  ground  that  the  verdict  could  not 
be  used  against  the  witness,  since  he  was  not  employed  by  the 
defendant  Clarke  v.  LucaSf  R,  and  M,  32.  In  an  action  against 
the  sheriff  for  an  improper  return  to  dijLfa.  stating  a  payment  of  a 
sum  of  money  to  the  landlord  for  arrears  of  rent,  the  landlord  is  not 
competent  to  prove  the  rent  due,  for^  if  the  action  succeeded,  the 
witness  would  be  liable  to  the  sherin^  and  this  juctement  would  be 
evidence  of  special  damage.  Keightley  v,  BirchpS  Campb,  521«.  If 
the  judgment  could  be  used  in  a  subsequent  action  agamst  the  wit- 
ness, to  establish  the  amount  of  costs,  the  whole,  or  a  portion  of 
which,  the  witness  would  be  bound  to  pay,  he  is  an  incompetent 
witness.  Thus  bail  cannot  give  evidence  for  their  principal ;  Car* 
'ter  V,  Pearce^  1  7.  R.  164.  Hawkings,  v,  Inwood^  4  C.  and  P. 
148;'  nor  the  wife  of  the  bail;  Cornish  v,  Pugh^  8  J9.  and  R.  65  ;^ 
nor  a  person  who  has  paid  money  into  the  hands  of  the  sheriff  on 
behalf  of  the  defendant  in  lieu  of  bail  Laean  v.  Higginsy  D,  and 
R.  N.  P.  C.  46.  3  Stark.  184,  S.  C-  To  make  the  bail  a  witness, 
the  party  may  apply  to  the  court  to  have  his  name  struck  off,  on 
justifying  other  bail.  Tidd,  264 ;  and  see  Baillie  v.  Hole,  1  M  and 
Jl£  ^SQ^posUp,  93.  On  the  same  ground,  where  an  infant  sues^ 
bis  prochein  amy,  or  guardian,  is  not  a  competent  witness  for  him. 
James  9.  Hatfidd^  I  Sir.  548.  Gilb.  Ev.  107  ;  see  also  Goodacre  v. 
Breame,  Peake,  174 ;  and  the  case  of  Jones  v.  Brooke,  4  Taunt  464, 
cited  post  in  Assumpsit  on  BiBs  of  Exchange.  If  the  judgment  for 
the  plaintiff  would  have  the  efiect  of  turning  the  witness  out  of 
possession,  he  is  not  a  competent  witness  for  the  defendant  Doe 
V.  Wilde,  5  Taunt  18a*  1  Marsh.  7  S.  C.  Dow  v.  Bingham,  4 
B.  and  A.  672,''  ante,  p.  82. 

It  is  a  general  rule  that  a  bankrupt  is  incompetent  to  prove  any 
fact  in  support  of  his  commission^  though  he  has  obtained  his  cer- 
tificate, and  released  his  surplus  and  allowance.  Field  v,  Curtis, 
2  Sbr.  829.  Chapman  v.  Gardner,  2  H  BL  279.  But  a  bankrupt 
who  has  obtained  his  certificate,  and  released  the  surplus  of  his  es- 
tate, is  competent  to  prove  the  handwriting  of  the  commissioners, 
in  order  to  identify  the  proceedings  taken  under  the  commission 
against  him ;  for  the  validity  of  the  commission  does  not  depend 
upon  that  signature,  but  upon  the  facts  contained  in  the  deposition  to 
which  the  signature  is  subscribed.  Morgan  v.  Pryor,  2  B.  and  C.  14.» 
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The  declaration  of  a  bankrupt  also,  at  the  time  of  bis  abtenting 
himself,  are  evidence  to  establish  an  act  of  bankruptcj,  by  sbowr 
ibg  with  wbat  intention  he  absented  himself.  Ante^p,  21.  Rawson 
V.  Height  2  Bingh.  99.«  9  fi.  Moore^  S.  C. ;  and  see  post  Actions  by 
Assignees  of  Bankrupts.  An  insolvent  is  not  a  competent  witness 
for  the  plaintifis,  in  an  action  by  his  assignees,  for  his  future  proper- 
ty is  liable ;  Delctfield  v.  Freeman^  4  C.  and  P.  67 ;'  and  the  creditor 
of  an  insolvent  who  ha3  assigned  his  effects  to  trustees,  is  not  a 
competent  witness  for  the  defendant,  the  insolvent,  in  an  action  de- 
fended by  the  trustees,  it  being  doubtful  whether  the  estate  will  pay 
205.  in  the  pound.     Crerer  v.  SodOf  3  C.  and  P.  10.* 

What  is  not  such  an  interest  as  excludes.']    The  circumstance  of 
the  witness  standing  in  the  same  situaticm  as  the  party  by  whom 
he  is  called  is  not  humcient  to  exclude  his  evidence,    llius  in  case 
of  two  actions  brought  against  two  persons  for  the  same  assault, 
in  the  action  against  one  the  other  may  be  a  witness.  PerAshurst, 
•/.,  Walton  «.  SheUefff  1  71 R,  301.     So  in  an  action  against  an  un- 
derwriter, another  underwriter  on  the  same  policy  is  a  good  wit- 
ness for  the  defendant.     Bent  i>.  Baker^  3  T.  iR.  27.    A  witness  who* 
believes  himself  interested,  but  is  not  so  in  fact,  is  competent ;  thus 
a  witness  who  believes  himself  under  an  obligation  of  honour  to  in- 
demnify the  bail,  but  who  has  entered  into  no  engagement  to  indem- 
nify, is  competent.     Pederson  v.  StqffleSf  I  Campb.  145.    There 
are,  however,  authorities  that  a  witness  who  believes  himself  tegal" 
ly  interested  is  incompetent    See  Trdaumey  v.  JhomaSt  I  FL  BL 
307,  and  the  cases  cited  1  PhilL  Ev.  52  (n).  2  Stark.  Ev.  747  (n). 
Unless  the  verdict  would  be  evidence  for  or  against  the  witness,  in 
a  subsequent  action,  it  is  no  objection  to  his  competency  that  the 
jury  might  bear  of  and  be  biassed  by  it.     iR.  v.  Bray^  Rep.  temp. 
Hard.  358.      The  borrower  of  money  for  a  usurious  consideration 
18  a  competent  witness  for  the  plaintiff,  in  an  action  for  penalties 
against  the  lender.    Abrahams  v.  Bunn,  4  Burr.  2251.     In  trover 
by  A.  against  B.,  C.  is  a  competent  witness  to  prove  property  in 
himself.     Ward  v.  Wilkinson^  4  B.  and  A.  410.* 

Where  a  witness  is  equally  interested  on  both  sides  he  is  a  com- 
petent witness  for  either.  Thus  in  an  action  for  money  had  and 
received,  a  witness  may  prove  the  money  paid  by  the  defendant  to 
him,  as  agent  for  the  plaintilBfl  since  he  is  liable  to  one  or  the  other 
of  the  parties.  Ilderton  v.  Atkinson^  7  T.  R.  480.  *  So  the  payee 
of  an  accommodation  note  is  competent  to  prove  that  he  indorsed  it 
to  the  plaintiff  before  it  became  due  in  payment  for  goods;  for, 
tboueh  he  would  be  liable  to  the  plaintiff  for  goods  sold,  if  the  action 
failed,  yet,  if  it  succeeded,  he  would  be  liable  to  the  defendant  for 
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moBiey  paid    SkoJtUeworth  i>.  StephenSf  1  Campb.  408.    See  also 
Banks  v.  Kaxn,  2  C  and  P.  597.* 

The  circuinstance  thai  the  witness  would  be  exposed  to  an  ac- 
tion, in  case  the  fact  in  question  is  found  aeainst  his  testimony,  is 
Bet  sufficient  to  render  him  incompetent.  1  hus,  a  person  who  has 
filled  a  corporate  office  may  be  called  to  show  the  usage  of  the 
office,  though  if  his  acts  be  illegal,  he  would  be  liable  to  a  quo 
warranto.  R.  v,  Bray^  Rep.  temp,  Hardw.  358.  The  bare  possi- 
bility of  an  action  being  brought  against  a  witness  is  no  objection 
to  his  competency,  and  therefore,  in  an  action  against  an  adminis- 
trator, one  of  the  bond  securities  for  the  defendant's  due  adminis- 
tration of  the  intestate's  effects,  is  a  competent  witness  on  behalf 
of  the  defendant  to  prove  a  tender.  Carter  v.  Pearce^  1  T.  R.  163 ; 
but  see  Morish  v.  Foote^  8  Taunt  455,^  ante^  p.  82. 

Trustees  and  executors  in  trusty  not  taking  a  beneficial  interest, 
are  compclent  witnesses  for  their  cestui  que  trust,  <&c.  GUb.  Ev. 
120.  Lowe  V.  JoUiffe,  I  W.  EL  366.  Goodtitie  v.  Welfard,  Doug. 
140.  And  a  creditor  who  has  assigned  his  debt,  though  only  by 
parol,  is  a  competent  witness  to  increase  the  fund  out  of  which  the 
debt  18  to  be  paid.    Heaik  v.  Hall,  4  Taunt  326. 

Agents  are  competent  witnesses  for  their  principals  for  the  sake 
of  trade  and  the  common  usage  of  business.    B.  Jv.  P.  289.    Thus 
a  factor  may  prove  a  sale,  though  he  is  to  receive  the  extra  amount 
beyond  a  stated  sum.    Benjamin*  v.  PorteouSj  2  H.  BL  590.    So 
servants  and  carriers  are  competent,  without  a  release,  to  prove 
the  payment  or  receipt  of  ntoney,  or  the  delivery  of  goods.    Green 
«.  ffew  River  Company,  AT.  R.  590.  Spencer  v.  Goulding,  Peaked 
129.     An  apprentice  therefore  is  a  competent  witness  to  prove  that 
he  has  paid  money  by  mistake.   Martin  v.  Horrel,  1  Sir.  647.  And 
in  an  action  against  a  carrier  for  not  delivering  a  parcel,  his  ser- 
vant is  competent  to  prove  the  delivery.    Ross  v.  Rowe.    3  Ford's 
MSS.  98,  cited  2  Stark.  Ev.  754.    But  if  a  person  enters  into  a 
contract  for  the  purchase  of  goods  in  his  own  name,  he  is  not  a 
competent  witness  in  an  action  for  goods  sojd  and   delivered, 
to  prove  that  he  purchased  them  as  agent  for  the  defendant 
Mbraine  v.  Fortune,  3  Campb.  317.    The  rule,  that  agents  are 
competent  witnesses,  does  not  extend  to  acts  which  are  tortious, 
and  out  of  the  ordinary  course  of  their  employment ;  thus  in  an 
action  against  a  master  ibr  the  negligence  of  his  servant,  the  latter 
is  incompetent  to  disprove  the  negu^ence.     Green  v.  J\/ew  River 
Company,  4  T.  R.  589,  ante,  p,  83.    It  has  been  held  that  the  rule, 
1^  to  admitting  the  evidence  of  agents,  does  not  extend  to  a  person 
who  is  only  employed  as  an  agent  in  the  particular  transaction  in 
question.    Edmonds  v.  Lowe,  8  B.  and  C.  408,  post.'' 
Though,  in  general,  informers  entitled  to  part  of  the  penalty  are 
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not  competent  witnesses,  yet,  where  a  statute  can  feceire  no  exe* 
cution  unless  a  party  interested  be  a  witness,  be  must  then  be  ad- 
mitted. GilL  Ev.  128.  Thus  in  an  action  under  stat.  2  Geo.  II. 
c*  24,  s.  8,  for  penalties  for  bribery  at  elections,  the  informer  is  a 
competent  witness.  Bush  i>.  Railing,  Say.  289.  Howard  v.  Ship^ 
kpf  4  East,  180.  So  by  various  statutes  persons  interested  are 
made  competent  witnesses.  Thus  in  an  action  against  church- 
wardens or  overseers  for  money  mis-spent  by  them,  inhabitants  of 
the  parish  who  do  not  receive  alms,  or  any  gift  out  of  the  parochial 
collection,  are  rendered  competent  witnesses  by  stat.  3  Will.  III.  c. 
11,  s.  12.  So  where  penalties  are  given  to  the  use  of  the  poor,  for 
the  benefit  and  exoneration  of  the  parish,  or  other  place,  the  inha- 
bitants are  rendered  competent  witnesses  by  stat  27  Geo.  IIL  c 
29,  provided  the  penalty  does  not  exceed  20L  R.  v.  Davis,  6  T, 
R.  177.  So  in  an  action  against  the  hundred  by  a  party  robbed, 
the  inhabitants  of  the  hundred  may  be  witnesses  by  stat  8  Geo.  II. 
c.  16,  s.  15,  and  the  party  robbed  is  competent  to  prove  the  rob- 
bery, and  the  extent  of  his  lossi  B.  JVI  P,  187.  Again,  in  cases 
relative  to  the  execution  of  the  highway  act,  the  surveyor  of  the 

J)arish  is  a  competent  witness,  though  part  of  his  salary  may  arise 
rom  penalties  imposed  by  the  stat  Stat  13  Geo.  111.  c.  78,  s.  69. 
So  by  stat  54  Geo.  IIL  c  170,  s.  9,  no  inhabitant  or  person  rated 
or  liable  to  be  rated  to  any  rates  or  cesses  of  any  district,  parish,  town- 
ship,or  hamlet,or  wholly  or  in  part  maintained  thereby, or  executing 
or  holding  any  office  thereof  or  therein,  shall  be  deemed  on  such  ac- 
count an  incompetent  witness  for  or  against  such  district,  parish, 
&c.  in  any  matter  relating  to  such  rates  or  cesses,  or  relating  to 
the  boundary  between  such  district,  parish,  &c.  and  any  adjoining 
district,  &c.  or  in  any  matter  relating  to  any  order  of  removal  to 
or  from  such  district,  or  to  the  settlement  of  any  pauper  in  such 
district,  or  touching  any  bastards,  chargeable  &c.  or  touching  the 
recovery  of  any  sum  for  the  charges  or  maintenance  of  such  bas- 
tards, or  the  election  or  appointment  of  any  officer,  or  the  allow- 
ance of  the  accounts  of  any  officer  of  any  such  district  Under 
this  statute,  a  person  who  occupies  rateable  property  within  a  cha- 
pelry,  is  a  competent  witness  to  prove  that  a  certain  messuage  is 
situated  within  the  chapelry.  Marsden  v.  Stansfi^df  7  B.  and  C 
815.*  The  statute  renders  inhabitants  competent  in  an  action  by 
the  surveyor  of  highways  against  his  predecessor  for  penalties. 
Hendebourck  v.  Langston,  1  jif.  and  M.  402  (n). 

Incompetency  of  Witness,  as  Party  to  the  Suit* 

A  person  who  is  a  party  on  the  record,  though  he  be  merely  a 
trustee,  Bauerman  v.  Radenius,  7  T.  iZ.  668,  is  incompetent  as  a  wit- 
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uess  for  hinttdf  or  a  joint  suitor ;  Oilb.  Ev.  130 ;  though  in  an  ac- 
tion against  the  governors  of  the  Foundling  Hospital,  for  work  done 
by  the  plaintiff  for  the  use  of  the  hospital.  Lord  Kenyon  admitted 
several  of  the  governors  as  witnes3es  for  the  defence.  Wetter  v.  Go- 
vernors o/F.IL  Peake^  153.  So  where  the  mayor  and  common- 
alty of  London  were  plaintiffi,  and  the  question  was,  whether  the 
corporation  were  entitled  to  certain  tolls,  it  was  held,  that  freemen, 
members  of  the  corporation,  might  be  called  in  support  of  the  claim, 
because  the  tolls  were  received  for  the  benefit  of  the  whole  corpo- 
rate body ;  R.  v,  the  Mayor  and  Com,  of  London^  2  Lev*  231 ;  and 
see  1  Vent  351.  SvtUm,  Cddfield  v.  Wilson,  1  Vem.  254.  Gilb.  Ev. 
126.  Peahens  Ev.  174 ;  but  this  decision  has  been  doubted.  B,  Ni 
P.  290.  Burton  v.  Hinde,  5  T,  R.  174.  And  in  a  very  late  case,  it 
was  held,  that  a  corporator  was  not  a  competent  witness  in  an  ac- 
tion brought  by  the  corporation,  even  though  he  had  released  his 
interest  in  the  subject  matter  of  the  suit,  since  in  case  of  a  verdict 
against  the  plaintiffs,  the  corporate  funds  would  be  decreased  by 
the  amount  of  the  costs.  Doe  v.  Tooth,  3  F.  and  J,  19.  If  the  wit- 
ness is  substantially  a  party  to  the  record  he  is  incompetent,  though 
not  actually  a  party  on  the  record.  Thus,  in  an  action  against  one 
of  several  partners,  the  defendant  cannot  call  one  of  his  copartners, 
and  it  is  doubtful  whether  he  can  render  him  competent  by  a  re- 
lease. Simons  v.  Smith,  R.  and  M.  29 ;  see  post,  p.  89.  Where 
trustees  for  public  purposes  are  empowered  by  statute  to  sue  in  the 
name  of  their  treasurer,  a  trustee  is  not  a  competent  witness  for 
the  plaintiff  in  an  action  so  brought.  Whitmore  v.  WUks,  1  M.  and 
M  214. 

There  are  some  exceptions  to  this  rule. — ^Thus,  in  an  action  on 
thestat  of  Winton,  13  Ed.  L  c.  2,  the.  plaintiff  (the  party  robbed) 
may  prove  the  robbery,  and  the  amount  of  the  loss  ;  but  he  is  not 
competent  to  prove  any  other  facts  in  support  of  his  case,  as  that 
the  place  where  he  was  robbed  is  within  the  hundred.  B.  JV,  P. 
187.  Per  Page,  J.  R.  v.  Reading,  Rep.  Temp.  Hard,  83.  2  RoU. 
Ah,  685.  The  party  robbed  is  competent,  though  his  servant  was 
present  Merrick  d.  Hundred  of  Osstdston,  cited  3  F.  95.  3  Stark. 
Ev.  Appendix  to  p.  681.  In  an  action  also  for  a  malicious.prosecu- 
tion,  the  evidence  given  by  the  defendant  on  the  indictment  is  said 
to  be  admissible  for  the  defendant  on  the  trial  of  the  action.  Cobb 
V.  Car,  B.  JV*.  P,  14 ;  and  see  Johnson  v.  Browning,  6  Mod.  216. 

A  party  to  the  suit  cannot  be  compelled  to  give  evidence  for  the 
opposite  party.  Thus,  in  an  action  of  ejectment  on  the  several  de- 
mises of  two  lessors,  one  of  the  lessors  is  not  compellable  to  give 
evidence  for  the  defendant,  though  no  title  is  proved  in  him ;  Fenn 
v.  Grander,  3  Campb.  178;  but  one  of  several  co-plaintiiis  maybe 
called  for  the  defence,  if  he  does  not  himself  object.  Norden  v.  Wil- 
hamson,  I  TaunL  378;  bvi  see  3  Stark.  Ev.  1061. 
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Co-defendant,  when  competent'}  Where  a  person  is  arbUraribf 
made  defendant  to  prevent  bis  testimony,  he  may,  if  nothing  la 
proved  against  him,  be  sworn  as  a  witness  for  the  other  defend- 
ants; JB.  JV.  P.  285;  but  one  ofjBCveral  defendant^,  against  whom 
nothing  is  proved,  is  not,  as  a  matter  of  right,  entitled  to  a  verdict 
at  the  close  of  the  plaintiff's  case,  so  as  to  make  him  a  competent 
witness  for  his  co-defendants.  Emmett  v.  Butler^  1  Taunt  607 J 
And  it  has  been  ruled  by  Best,  C.  J.  that  a  co-defendant  against 
whom  the  plaintiflfhas  given  no  evidence,  has  no  right  to  an  ac- 
auittal  until  all  the  other  evidence  for  the  defendants  is  finished. 
nright  v.  Paulin,  R.  and  Jtf.  128 ;  and  see  Huxley  v.  Berg^  1  Stark, 
98  J  The  time  of  taking  such  an  acquittal  is  in  the  discretion  of 
the  judge,  and  it  may  be  taken  whenever  it  b  most  convenient 
Per  Lord  lenterden.  Carpenter  v.  Jonee^  1  M  and  M.  198  (n). 
And  in  assumpsit,  where  one  defendant  pleads  a  plea  operating  in 
his  personal  discharge,  a  verdict  may  be  taken  for  him  on  that  plea, 
ana  he  may  then  be  examined  as  a  witness  for  bis  co-defendant& 
Bate  V.  Russell,  1  M.  and  M.  332. 

Where  one  of  several  defendants  pleads  his  bankruptcy  and  cer- 
tificate in  bar,  and  a  nolle  prosequi  is  entered  as  to  him,  he  is  a 
competent  witness  for  his  co-defendants,  for  in  case  of  a  verdict  for 
the  plaintiff,  the  demand  of  the  co-defendant  against  the  witness 
would  be  barred  by  the  certificate.  Moody  v.  King,  2  B.  andC.  558.* 
And  even  where  the  defendants  were  partners  in  the  transaction* 
it  was  held  that  the  one  who  pleaded  bis  bankruptcy  and  cer- 
tificate, and  against  whom  a  nolle  prosequi  was  entered,  was  a  good 
witness  for  his  co-defendant,  after  releasing  his  surplus,  since  the 
co-defendant's  demand  in  case  of  a  verdict  for  the  plaintiffi  would  be 
proveable  under  the  witness's  commission.  Aflalo  t?.  Feudrinier,  0 
BiTigh.  306.0  I  jij;  ^^^ ^  j^f  334  ^^^^  g^  q^  ^^^  ^^^  ^f  several  de- 
fendants cannot  be  called  as  a  witness,  unless  he  has  either  been 
acquitted  or  a  nolle  prosequi  has  been  entered  as  to  him.  Raven  u 
Dunning,  3  Esp.  25.  Emmett  t;.  Butler,  7  Taunt  599 J 

Where  one  of  several  defendants  suffers  judgment  by  default  in 
an  action  on  a  contract,  he  is  not  competent,  for  the  other  defend- 
ants, to  negative  the  contract,  because,  if  the  action  should  fail  at 
to  one,  it  would  fail  as  to  all  the  defendants ;  Brown  v.  Fez,  1  PhilL 
Ev,  78,  cited  8  Taunt  141 ;  nor  is  he  competent  for  the  plaintiff  for 
should  the  plaintiff  succeed,  the  witness  would  be  entitled  to  contri- 
bution against  his  codefendants.  Brown  v.  Brown,  4  Taunt  752 ; 
see  also  Mant  v.  Mainwaring,  8  Taunt  139.''  2  B.  Moore,  13,  &  C 
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Where  one  of  several  defendants  supers  judgment  by  default  in 
nn  action  of  ^or^  he  is  a  conipetent  vi\it\e^fcrhis  co^efendaTits; 
for  though  they  should  be  acquitted,  he  would  still  remain  liable, 
and  he  is  not  liable  to  the  costs  of  the  issue  tried  against  the  others. 
Ward  V,  Haydon^  2  Esp.  553.  But  where  the  jury  were  as  well 
to  try  the  issues  as  to  assess  the  damages  against  him  who  had 
sufiered  judgment  to  go  by  default,  Best,  C.  J.  refused  to  receive  the 
evidence  of  the  latter  for  his  co-defendants.  Mash  v.  Smithy  1  C. 
and  P.  577.*  A  co-trespasser  who  has  sufiered  judgment  by  de- 
fault, is  not  a  competent  witness  for  the  plaintiff  against  his  co-de- 
fendants. Chapman  v»  Grraves,  2  Campb.  333  (n).  Mant  v.  Main* 
waring,  2  B.  Moore,  13.  8  Taunt.  139,*  S.  C.  In  an  action  of  eject- 
ment, however,  against  two  defendants,  one  of  the  defendants  who 
has  sufiered  judgment  by  default  was  held  by  Lord  Elienborough 
to'  be  a  competent  witness  for  the  plaintifi*  to  prove  the  other  de- 
fendant in*possession,  on  the  ground  that  the  only  supposed  interest 
imputable  to  him  was  the  possibility  of  the  plaintiff  suing  the  other 
defendant  only  in  an  action  for  mesne  profits,  in  case  he  recovered 
in  the  ejectment  Doe  v.  Green,  4  Esp,  198. 

Co-trespasser  and  co-contractor,  when  competent^  In  an  action 
of  trespass,  a  co-trespasser  not  sued  may  be  called  as  a  witness  for 
the  plaintiff,  though  left  out  of  the  declaration  for  that  purpose, 
and  though  satisfaction  from  the  defendant  is  a  discharge  as  to 
him.  B.  JV.  P.  286.  Chapman  v.  Graves,  2  Campb.  333  (n).  Morris 
V.  Davbigny,  5  B.  Moore,  319,'  Berkeley  v.  Dimery,  10  B.  and  C. 
113.  BlackeU  v.  Weir,  5  B.  and  C.  387.«  Hatt  v.  Curzon,  9  B.  and 
C.  647  ;'^  btd  see  Lethbridge  v.  Phillips,  2  Stark.  546 ;»  and  2  Stark. 
Ev.  764  (n).  So  a  co-trespasser  not  joined  may  be  called  by  the 
defendant  Poplet  v.  James,  B.  JV.  P.  286.  A  witness  who  is  proved 
to  be  a  partner  with  the  defendant  in  a  contract  is  not  competent 
to  prove  that  he  alone  is  liable  to  the  plaintiff,  for  he  would  dis- 
charge himself  from  his  share  of  the  costs  in  case  the  plaintiff  re- 
covered. Goodacre  v.  Bream,  Pi^ake,  175.  Hall  v.  Hex,  6.  Bingh, 
181.*  Evans  V.  Yeatherd,  2  Bingh.  133'.  9  B.Moore,  272.  S.  C.  It  is 
doubtful  whether  he  can  be  rendered  competent  by  a  release  from 
the  defendant  Young  v,  Bainer,  I  Esp.  103.  Simons  v.  Smithy  R. 
and  M.  29,  Cheyne  v.  Koop,  4  Esp.  1 12.  A  co-contractor  with 
the  defendant,  not  joined,  is  a  competent  witness  for  the  plaintifil 
BlackeU  v.  Weir,  ^  B.  and  C.  385.«  Fawcett  v.  WrathaH,  2  C.  and 
P.  305.-  HaH  v.  Curzon,  9  B.  and  C.  rf46.*  So  upon  an  issue  on  a 
plea  in  abatement  for  non-joinder  of  another  contractor,  the  latter 
is  a  competent  witness  for  the  plaintiff  to  prove  that  the  contract 
was  made  with  the  defendant  alone.  Hudson  v.  Robinson,  4  M.  and 
S.  475. 

It  was  formerly  held  that  a  dormant  partner  not  joined  as  plain- 
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tiff,  might  be  called  as  a  witness  for  the  plaintiff  on  the  ground  that 
he  could  not  be  joined ;  Lloyd  v.  Archbowle,  Mawman  u  GilleUj  2 
Taunt  325 ;  but  as  it  .is  now  decided  that  a  dormant  partner  may 
be  joined ;  Skinner  v.  Stocks,  4  B.  and  A.  437 ;"  it  seems  to  follow 
that  he  cannot  be  called  as  a  witness.  1  Saund.  291 »  i  (n).  • 

Incompetency  of  Husband  and  Wife, 

Neither  the  husband  nor  wife  of  a  party  to  the  suit  is  competent 
to  give  evidence  for  or  against  such  party ;  £•  X  P.  286 ;  and  so, 
though  not  a  party  to  the  suit,  if  the  husband  or  wife  of  the  wit- 
ness be  interested  in  the  event  of  the  suit  Thus,  in  an  action  by 
the  executrix  of  a  surviving  trustee  under  a  marriage  settlement, 
to  recover  the  value  of  certain  goods  sold  by  the  defendant  as  sheriff 
under  an  execution  against  the  husband  of  the  cestui  que  trusty  the 
husband  is  not  competent  to  prove  on  the  part  of  the  pl^intifl^  that 
the  goods  have  been  conveyed  to  the  plaintiff  in  trust  for  the  sepa- 
rate use  of  the  witness's  wife.  Davis  v,  Dinwoody,  4  T,  R.  678. 
But,  in  an  action  between  third  persons,  if  the  evidence  of  the  wife 
merely  tend  to  expose  her  husband  to  a  legal  demand,  she  is  not 
incompetent.  Thus,  in  an  action  for  goods  sold  and  delivered,  a  wo- 
man is  competent  to  prove  that  they  were  sold,  not  on  the  credit  of 
the  defendant,  but  of  her  husband.  Williams  v.  Johnson^  1  Str. 
504.  A  wife  cannot  be  examined  against  her  husband,  in  a  crimi- 
nal case,  even  with  his  consent.  1  Hale,  P.  C.  47.  But  where  the 
plaintiff  called  the  wife  of  the  defendant.  Best,  C.  J.  said  that  he 
would  allow  her  to  be  examined  if  the  defendant  consented,  but 
not  without.  Pedley  v.  Wellesley,  3  C.  and  P.  558.«  A  widow  can- 
not be  asked  to  disclose  conversations  between  herself  and  her  late 
husband.  Doker  v.  Hasler,  R.  and  M.  198 ;  but  see  Beveridge  «• 
Minter,  1  C.  and  P.  364.^ 

Whether  a  woman  who  has  cohabited  with  a  man  as  his  wife, 
is  on  that  account  an  incompetent  witness,  where  he  is  concerned, 
has  been  considered  a  doubtful  question.  Campbell  v.  Twenlow,  1 
Price,  81.  On  a  trial  for  forgery,  Lord  Kenyon  refused  to  admit  a 
woman  as  a  witness  for  the  prisoner,  who  had  in  court  represented 
her  as  his  wife,  but,  on  hearing  an  objection  taken  to  her  compe- 
tency, denied  his  marriage  with  her.  id.  83,  cited  by  Richards,  B. 
But  in  a  very  late  case,  the  court  of  Common  Pleas  held  that  a 
woman  who  had  lived  with  the  defendant  as  his  wife,  and  passed 
by  his  name,  might  be  called  as  a  witness  for  him.  Baitheivs  v.  Go- 
Undo,  4  Bingh.  610.«* 

Declarations  of  Husband  or  wife  when  admissible^  Where  the 
husband  is  party  to  the  suit,  the  general  rule  is,  that  the  declara- 
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tioot  of  the  wife  are  not  evidence  against  him.  Thii%  in  trespaat 
against  husband  and  wife,  the  wife's  admission  of  a  trespass  com- 
mitted by  her  is  not  evidence  to  aflect  the  husband.  Denn  v. 
f¥kite,  7  T.  IL  113.  In  an  action  for  criminal  conversation  with 
the  plaintiff's  wife,  her  letters  to  the  defendant  are  not  evidence 
£>r  the  latter,  nor  is  her  confession  evidence  for  her  husband,  but 
conversations  between  her  and  the  defendant  are  evidence  against 
him*  B.  JV*.  P,  28.  Letters  from  the  wife  to  the  husband,  writ- 
ten before  sxispicion  of  criminal  intercourse,  are  admissible  to  show 
their  demeanor  and  conduct,  and  whether  they  were  living  on 
terms  of  mutual  affection,  but  it  ought  to  be  strictly  proved  that  the 
letters  were  written  at  a  time  when  the  wife  was  not  suspected  of 
misconduct.  Edwards  v.  Crockf4  Esp.  39.  Trelaumey  v.  Cdemanp 
1  B.  and  A.  90.  Where  the  wife  has  acted  as  the  agent  of  the 
husband  by  his  authority,  her  admissions  will  bind  him  in  the  same 
mamier  as  the  admissions  of  any  other  agent.    See  ante,  p.  31. 

Incompeiency  of  Counsel  or  Solicitor. 

Who  are  incompetent^  Counsel;  see  Curry  v.  W alter ,  1  En. 
456 ;  solicitors,  and  attomies,  are  the  only  persons  who  cannot  be 
compelled  to  reveal  communications  made  to  them  in  confidence ; 
it©.  Duchess  (f  Kingston,  20  How.  St  Tr.  612 ;  therefore,  physi- 
cians, surgeons,  and  divines,  are  bound  to  disclose  such  communica- 
tions. Ibid.  So  a  clerk  to  the  commissioners  of  the  income  tax, 
who  IS  bound  by  his  oath  of  office  not  to  disclose  what  he  should 
learn  as  such  clerk,  except  by  the  consent  of  the  commisssioners,  or 
by  force  of  an  act  of  parliament,  is  not  privileged  by  his  oath  of 
office  from  disclosing  in  court  what  he  has  learned  as  clerk.  Lee 
».  Birrell,  3  Campb.  337.  A  person  who  acts  as  interpreter ;  Du 
Barri  v.  Levette,  Peake,  73 ;  or  as  agent ;  Parkins  v.  Hawkshaw,  2 
Stark.  239;'  between  the  attorney  and  his  client ;  or  the  attor- 
ney's clerk;  Taylor  v.  Forster,  2  Car.  and  P.  195.«  R. «.  Upper  Bod* 
dington,  8  D.  and  R.  732  ;*  cannot  be  called  upon  to  reveal  a  confi- 
dential communication.  So  a  barrister's  clerk  cannot  be  called  to 
prove  bis  master's  retainer.    Foot  v.  Hayne,  R.  and  M.  1 65. 

Where  a  disclosure  b  made  to  a  magistrate  or  agent  of  govern- 
ment relative  to  matters  of  state,  the  name  of  the  person  making 
the  disclosure  is  not  allowed  to  be  revealed.     Vide  post 

A  person  who  is  not  an  attorney  may  be  compelled  to  dis- 
close communications  which  have  been  made  to  him  under  a  mis- 
taken idea  that  be  was  an  attorney.  Fountain  v.  Young,  6  Esp. 
113. 

What  matters  may  be  disdosed.}  Matters  communicated  to  an  at- 
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torney  not  in  his  professional  capacity,  as  if  he  be  under-sheriff  at 
the  time,  must  be  disclosed.  tVilson  v.  Rastally  4  T.  R,  758.  So 
matters  communicated  to  him  after  the  termination  of  the  suit,  of 
which  they  were  the  subject,  without  a  view  to  the  objects  of  the 
suit  Cdedon  v.  KenrickyA  T.  R.  481.  And  so  matters  commu- 
nicated before  the  retainer.  Cuts  v.  Pickerings  1  Vent.  197.  All 
matters  not  confidentially  communicated  must  be  disclosed,  as  welt 
as  all  matters  which  the  attorney  might  have  known  without  being 
intrusted  as  attorney  in  the  cause.  B.  JV.  P.  284.  Thus  an  attor- 
ney may  be  called  to  prove  a  deed  executed  by  his  client,  which  be 
has  attested.  Doe  v.  Andrews,  Cowp.  846.  So  to  prove  the  con- 
tents of  a  notice  to  produce,  or  an  erasure  in  a  deed  belonging  to 
his  client;  B.  JST.  P.  284 ;  or  the  delivery  of  a  particular  paper  by 
his  client ;  Eiche  v,  JVokes,  1  M.  and  M  304 ;  or  to  prove  who  lu» 
employed  him  to  defend  the  cause ;  Levy  v,  Pove^  1  M»  and  M. 
410 ;  or  that  he  is  in  possession  of  a  particular  aocument  so  as  to 
let  in  secondary  evidence  of  its  contents.  Bevan  v.  Waters,  id.  235. 
So  a  communication  between  an  attorney  and  his  client  relative  to 
a  matter  of  fact  only,  where  the  character  or  office  of  attorney  is 
not  called  into  action,  is  not  privileged.  BramweU  v.  Lucas,  2  B. 
and  C.  745.''  An  attorney  professionally  employed  to  prepare  an 
assignment  of  goods,  which  he  declines  to  make,  will  not  be  allow- 
ed to  disclose  the  instructions  given  him ;  Cromack  v.  Heathcote,  2 

B.  and  B.  4  ;^  nor  to  prove  the  contents  of  deeds  or  abstracts  de- 
posited with  him.  R,  v.  Upper  Boddington,  8  D.  and  R.  732.  But 
if  such  deeds  form  no  part  of  his  client's  title,  he  is  bound  to  pro- 
duce them.  Doe  v.  Thomas,  9  B.  and  C.  288.>  It  has  been  held 
at  nisi  prius,  that  only  what  is  communicated  to  an  attorney  for 
the  purpose  of  bringing  an  action  or  suit,  or  relating  to  an  action 
or  suit  existing  at  the  time,  or  contemplnted,  is  privileged  from  dis- 
closure. WiUiams  v.  Mundie,  R.  and  M.  34 ;  and  see  2  SwansL 
199  (n).  Wadsicarth  v.  Hamshaw,  Mann.  Index,  374;  but  see 
Cromack  v.  HeaVicote,  2  B.  and  B.  4.^  Broad  v.  Pitt,  1  M.  and  M 
233.  3  C.  and  P.  618,  S.  C.^  Formerly  the  rule  was  extended  far- 
ther. Thus  where  one  S.  who  had  drawn  an  indenture  between 
a  sheriff  and  his  under-sheriff  was  called  to  prove  a  corrupt  agree- 
ment between  them,  he  was  not  compelled  to  discover  the  matter 
of  it,  and  (per  Hdt^  C.  J.)  it  seems  to  be  the  same  law  of  a  scrive- 
ner. Anon^  Skin.  404.  Fin.  ab.  {B  a)  pi  10.  It  appears  that 
the  witness  had  been  the  plaintiff's  attorney.     LiUy,  A  R.  556,  S. 

C.  So  in  Chancery  it  has  been  held,  that  the  protection  extends 
not  merely  to  communications  made  pending  an  action  or  suit,  but 
to  every  communication  by  the  client  to  counsel,  or  attorney,  or 
solicitor,  for  professional  assistance.  Walker  v.  Wildman,  6  Madd. 
47. 

The  privilege  is  that  of  the  client,  and  not  of  the  attorney ;  and 
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the  court  w31  prevent  the  attorney,  though  he  be  willing,  from 
nakiog  the  disclosure,  B.  K  P.  284.  Wilson  v.  Rastall,  4  T.  R. 
759,  unless  the  client  waive  the  privilege,  which  he  may  do. 
Merle  o.  More,  R.  and  M,  390.  And  if  the  attorney  of  one  of  the 
parties  is  called  by  his  client,  and  examined  as  to  a  matter  which 
has  heen  the  subject  of  con6dential  communication,  he  may  be 
cross-examined  as  to  such  matter,  though  not  as  to  others.  Valliant 
9.  Dodemead,  2  Atk,  524. 

Incompetency  from  Interestf  how  removed. 

The  interest  of  the  witness  may  be  divested  before  trial  by  pay- 
ment or  release,  and  his  competency  will  then  be  restored.    Thus 
a  legatee  who  has  been  paid  befbre  trial  is  a  competent  witness  to 
increase  the  estate.     Clarke  v.  Gannon,  R.  and  M.Sl.    Sewell  v. 
StubbSf  1  C.  and  P.  73."    So  a  release  from  the  defendant,  the 
drawer  of  a  bill  of  exchange,  to  the  acceptor,  will  render  the  latter 
a  competent  witness.    ScoU  v.  Liffbrd,  1  Campb.  249.    In  an  ac- 
tion agaJjMtaminor  who  appears  by  guardian,  a  release  from  the 
guardian  is  insufficient    Fraserv.  Marsh,  2  Stark.  41.'    A  residu- 
ary legatee  is  not  a  competent  witness  in  an  action  by  an  executor 
to  recover  a  debt  due  to  his  testator,  by  releasing  all  claim  to  the 
debt  in  question ;  for  the  plaintiff,  though  not  liable  to  pay  costs  to 
the  opposite  side,  must  pay  costs  to  his  own  attorney,  which  would 
diminish  the  witnesses  residue.     Baker  v.  Tyrwhit,  4  Camph,  27. 
If  the  witness  offers  to  release  or  surrender  his  interest,  and  exe- 
cutes a  release  accordingly,  his  competency  is  restored,  though  the 
other  party  refuse  to  accept  the  release.    Bent  v.  Baker,  3  T.  R. 
35.     Goodtide  v.  Welford,  Dougl.  139.    So  if  the  party  on  whose 
side  the  witness  is  interested  makes  an  ofler  to  remove  his  interest, 
and  the  witness  refuses,  that  will  not  deprive  the  party  of  his  tes- 
timony.    1  PhUL  Ev.  128.    A  release  from  one  of  several  joint 
plaintiffs  is  sufficient.     HocMess  v.  Mitchell,  4  Esp.  86. 

The  bail  for  the  defendant  may  be  made  a  competent  witness 
for  him  by  the  defendant's  depositing,  in  the  hands  oi  the  officer  of 
the  court,  a  sum  equal  to  the  sum  sworn  to  and  the  costs  of  the 
action.  The  judge  will  then  make  an  order  for  striking  his  name 
off  the  bail-piece.  BaUHe  v.  Hole,  I  M.  and  M.  289 ;  and  see 
ante,  p.  83. 

Examination  of  Witnesses. 

Ordering  Witnesses  out  of  CourLl  During  the  examination  of  a 
witness  the  court  will,  in  general,  on  the  application  of  either  of 
the  parties,  order  all  the  other  witnesses  in  the  cause  to  go  out  of 
court    But  it  seems,  that  if  the  attorney  in  the  cause  is  a  witness 
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he  will  be  sufiered  to  remaio,  his  assistance  being  absolutely  neces- 
sary to  the  proper  conduct  of  the  cause.  Pomertjy  v.  Badddey^ 
R.  and  M  430 ;  biU  see  R.  v.  Webb,  3  Stark.  Ev.  173a  If  the  wit- 
ness remains  after  being  ordered  to  withdraw,  it  will  not  necessarily 
prevent  his  being  examined,  R.  v.  Cdley,  1  M.  and  M.  329,  it  being 
in  the  discretion  of  the  judge  to  permit  it  or  not ;  Parker  u.  AtWiU 
liam,  6  Bingk,  683  ;^  except  in  the  Exchequer,  where  the  witness 
is  peremptorily  excluded..  AtL'General  v.  BvlpiU  0  Price^  4,  6 
Bingh.  684.* 

Leading  qttesiions.']  It  is  a  general  rule  that  leading  questions 
are  inadmissible  on  examination  of  a  witness  in  chief;  questions  to 
which  the  answer  Yes,  or  No,  would  not  be  conclusive,  are  not  in 
general  objectionable.  Thus  a  witness  called  to  prove  that  A.  and 
n.  are  partners,  may  be  asked  whether  A.  has  interfered  in  the 
business  of  B. ;  NichoUs  v.  Dowding,  1  Stark.  81 :''  for  though  he 
may  have  interfered,  he  may  not  be  a  partner.  So  where  a  wit- 
ness, called  to  prove  the  partnership  of  the  plaintifis,  could  not 
recollect  their  names  bo  as  to  repeat  them  without  suggestion,  but 
said  he  might  probably  recognise  them  if  suggested,  Lord  Ellen- 
borough  held  that  there  was  no  objection  to  asking  the  witness 
whether  certain  specified  .persons  were  members  of  the  firm. 
Acerro  v.  Petrord,  1  Stark.  100.^  Where  a  witness  on  his  examin- 
ation in  chief,  shows  himself  decidedly  adverse  to  the  party  calling 
him,  it  is  in  the  discretion  of  the  judge  to  allow  the  examination  to 
assume  the  form  of  a  cross-examination ;  and  where  the  witness 
stands  in  a  situation  which  of  necessity  makes  him  adverse  to  the 

Earty  calling  him,  the  counsel  may,  as  a  matter  of  right,  examine 
im  as  upon  a  cross-examination.  Clarke  v.  Saffrey,  R.  andM.  126. 
Where  a  witness  for  the  plaintifif  was  cross-examined  as  to  the 
contents  of  a  lost  letter,  and  swore  that  it  did  not  contain  a  certain 
passage,  and  a  witness  was  called  for  the  defendant  to  contradict 
this  statement,  Lord  Ellenborough  ruled,  that  after  exhausting  the 
memory  of  the  latter  witness  as  to  the  contents  of  the  letter,  he 
might  be  asked  if  it  contained  a  particular  passage  recited  to  him, 
which  had  been  sworn  to  on  the  other  side,  for  that  otherwise  it 
would  be  impossible  ever  to  come  to  a  direct  contradiction.  Courteen 
V.  Touset  I  dampb.  43.  Where  a  witness  is  called  to  prove  a  con- 
tradictory statement  made  by  another  witness,  the  most  unexcep- 
tionable and  proper  course  appears  to  be,  to  ask  the  witness  what 
the  other  witness  said  relative  to  the  transaction  in  question,  or 
what  account  he  gave,  and  not  in  the  first  instance  to  ask  whether 
he  said  so  and  so,  or  used  such  and  such  expressions.  1  PhUL  Ev. 
257.  However,  where  in  cross-examination,  a  witness  being  asked 
as  to  some  eipressions  which  he  had  used,  denied  them,  and  the 
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couDsel  QQ  the  other  side  called  a  person  to  prove  that  the  witness 
had  used  such  expressions,  and  read  to  him  the  particular  words 
from  his  brief,  Abbott,  C  J.  held  that  he  was  entitled  to  do  so. 
Edmonds  v.  Walter,  3  Stark.  7.* 

Cross-ezaminatkm,']    Upon  cross-examination,  counsel  may  lead 
a  witness  so  as  to  bring  him  directly  to  the  point  as  to  the  answer; 
but  he  cannot,  if  the  witness  show  a  leaning  in  his  favour,  go  the 
length  of  putting  into  the  witness's  mouth  the  very  words  which  he 
18  to  echo  back  again.     Hardy's  case,  24  How.  St'Tr.  755.     It  is 
not  competent  to  counsel,  on  cross-examination,  to  question  a  wit- 
ness concerning  a  fact  wholly  irrelevant  (if  answered  affirmatively) 
to  the  matter  in  issue,  for  the  purpose  of  discrediting  him  if  he  an- 
swers in  the  n^ative,  by  calling  other  witnesses  to  disprove  what 
he  says;  Spencely  v.  De  fVillott,  7  East,  109;  and  should  the  wit- 
ness answer  such  question,  evidence  cannot  be  given  to  contradict 
him.  Harris  v.  TH^pett,  2  Campb.  637.  R.  v.  fVatson,  2  Stark,  157.' 
Where  a  witness  is  brought  into  court  merely  for  the  purpose  of 
producing  a  written  instrument  to  be  proved  by  another  witness, 
he  need  not  be  sworn ;  and  unless  sworn,  the  otner  party  will  not 
be  entitled  to  cross-examine  him.    Simpson  v.  Smith,  MS,  1822. 
1  PhUL  Ev.  260.  Davis  v.  Dale,  1  M.  and  M.  ante.    When  once 
sworn,  though  he  give  no  evidence  for  the  party  calling  him,  a  wit- 
ness may  be  cross-examined.     PhiUips  v.  Earner,  1  Esp.  357.    A 
witness  called  by  the  plaintifif)  and  cross-examined  by  the  defend- 
ant, and  afterwards  recalled  by  the  latter,  may  still  be  examined 
as  upon  the  cross-examination.     Dickenson  v.  Shee,  4  Esp.  67. 

A  witness  cannot  properly  be  asked,  on  cross-examination, 
whether  he  has  written  such  a  thing ;  the  proper  course  is  to  put 
the  writing  into  his  hands,  and  ask  him  whether  it  is  his  writing. 
Queen's  case,  2  B.  and  B.  293.c  K,  on  cross-examination,  a  witness 
admits  a  letter  to  be  in  his  handwriting,  he  cannot  be  questioned 
by  couittel  whether  statements  such  as  they  may  suggest  are  con- 
tained in  it,  but  the  whole  of  the  letter  must  be  read  in  evidence. 
Id.  288.  According  to  the  ordinary  rule  of  proceeding,  the  letter 
is  to  be  read  as  the  evidence  of  the  cross-examining  counsel,  as 
part  of  his  evidence  in  his  turn,  after  he  shall  have  opened  his  case ; 
but  if  the  cross-examining  counsel  suggest  to  the  court,  that  he 
wishes  to  have  the  letter  read  immediately,  in  order  that  he  may 
found  certain  questions  on  the  contents  of  that  letter,  which  could 
not  be  well  or  efiectually  done  without  reading  the  letter  itself,  it 
may  be  permitted  to  be  read  as  part  of  the  evidence  of  the  counsel 
proposing  it,  and  subject  to  all  the  consequences  of  having  it  re- 
ceived as  part  of  his  evidence.  Id.  290. 

If  a  wrong  witness  is  called  in  consequence  of  a  mistake  in  his 
name,  and  is  dismissed  On  the  discovery  of  the  mistake,  the  other 
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side  have  no  right  to  cross-examine  him.    CKfford  v.  Hunter^  3  C 

Credit  of  witness^  how  impeached  and  supported,']  In  order  to 
impeach  the  credit  of  a  witness,  evidence  may  be  given  of  state- 
ii)^nts  made  by  him,  at  variance  with  his  testimony  on  the  trial; 
De  Sailly  v.  Morgan,  2  E$p.  691 ;  but  in  order  to  lay  a  foundation 
for  the  evidence  of  such  contradictory  declaraticn  or  conversationt 
the  witness  must  be  asked,  on  cross-examination,  whether  he  has 
made  such  declaration,  or  held  such  conversation.  Qtteen^s  casOf  2 
JB.  and  B.  301.^  Before  you  can  contradict  a  witness  by  showing 
he  has,  at  some  other  time,  said  something  inconsistent  with  his 
present  evidence,  you  must  ask  him  as  to  the  time,  place,  and  per- 
son involved  in  the  supposed  contradiction.  It  is  not  enough  to  ask 
him  the  general  question,  whether  he  has  ever  said 'so  and  sa  Per 
Tindalt  d.  J.  Angtcs  v.  Smith,  1  M.  and  M.  474.  The  witneiB  may 
be  re-examined  as  to  these  contradictory  statements ;  and  the  coun- 
sel has  a  right,  upon  re-examination,  to  ask  all  questions  which  may 
be  proper  to  draw  forth  an  explanation  of  the  sense  and  meaning 
of  the  expressions  used  by  the  witness  on  cross-examination,  if  they 
be  in  themselves  doubtful,  and  also  of  the  i|;iotive  by  which  the  wit- 
ness was  induced  to  use  those  expressions;  but  he  has  no  right  to 
go  farther,  and  introduce  matter  new  in  itolf,  and  not  suited  to  the 
purpose  of  explaining  either  the  expressions  or  the  motives  of  the 
witness.  QaeeTCs  case,  2  B.  and  B.  297.^  There  is  a  distinction,  how- 
ever, between  conversations  which  a  witness  may  have  had  with  a 
party  to  the  suit  and  a  conversation  with  a  third  person.  The 
conversations  of  a  party  to  the  suit,  relative  to  the  subject  matter 
of  the  suit,  are  in  themselves  evidence  against  him  in  the  suit ;  and 
if  a  counsel  chooses  to  ask  a  witness  as  to  any  thing  which  may  have 
been  said  by  an  adverse  party,  the  counsel  for  that  party  has  a  right 
to  lay  before  the  court  the  whole  which  was  said  by  his  client  in 
the  same  conversation ;  not  only  so  much  as  may  explain  sr  qualify 
the  matter  introduced  by  the  previous  examination,  but  even  mat- 
ter not  properly  connected  with  th^  part  introduced  upon  the  pre- 
vious examination,  provided  only  that  it  relate  to  the  subject  mat- 
ter of  the  suit  Ibid.  It  has  been  doubted,  whether,  to  corroborate 
the  testimony  of  the  witness  whose  credit  has  been  impeached,  evi- 
dence is  admissible  that  the  witness  affirmed  the  same  thing  before 
on  other  occasions ;  Gilb.  Ev,  150,  £.  JVI  P.  294;  but  such  evi- 
dence has  been  held  inadmissible,  on  the  ground  of  its  not  being 
given  on  oath.  R,  v.  Parker,  3  Dough  242 ,  but  see  Luttrelv.  Rey^ 
nell,  1  Mod.  283.  See  also  2  Evans's  Pothier,  251, 1  Stark.  Ev.  149, 
2  Russ.  on  Crimes,  635,  2d  edit 

If  a  witness  gives  evidence  contrary  to  that  which  the  party 
calling  him  expects,  the  party  cannot  give  general  evidence  to  show 
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that  the  witness  is  not  to  be  believed  on  his  oath.  Ewer  v,  Ambrose, 
B  B.  and  C.  749>  Nor,  as  it  seems,  is.  it  competent  to  him  to 
prove  that  the  witness  has  previously  given  a  different  account  of 
tbe  transaction.  ItL  But  he  may  prove  the  facts  denied,  by  other 
witnesses.  Lowe  v.  JoKffe^  1  ^.  B,  365.  Alexander  v.  Gibson^  % 
Campb.  555.    Richardson  v.  Allan,  2  Stark  334.^ 

Privilege  of  not  answering  questions.]  Where  a  question  is 
ariced,  the  answer  to  which  would  tend  to  expose  the  witness  to 
punishinent,  or  to  a  criminal  charge,  as  to  convict  him  of  the  office 
of  asury,  Cates  v.  Hardacrey  3  Taunt  484,  he  cannot  be  compel- 
led to  answer ;  see  ike  cases  collected,  1  PhiU.  Ev.  262;  and  there* 
fore  such  questions  ought  not  to  be  put.  Cundell  v.  PrcUt,  1  Jl£ 
and  M,  108.  But  if  the  time  limited  for  the  recovery  of  the  penal- 
ty has  expired,  the  witness  may  be  compelled  to  answer.  Jxoberts 
V.  Allattf  1  Jlf.  and  M.  192.  And  if  a  witness  answers  any  ques* 
ttons  on  a  matter  rendering  him  liable  to  forfeiture  or  punishment^ 
he  cannot  afterwards  claim  his  priviWe,  but  must  answer  through- 
out East  V.  Chapman,  1  M.  and  M  47.  The  objection  to  such 
questions  must  come  from  the  witness  and  not  from  the  counsel  in 
the  cause.  Thomas  v.  NewUm,  Ibid,  46.  So  he  cannot  be  compel- 
led to  answer  questions  which  might  subject  him  to  a  forfeiture  of 
his  estate.  Ibid,  264.  And  see  stat.  46  Creo.  IIL  c.  37.  But  a  wit- 
ness cannot  legally  refuse  to  answer  a  question  relevant  to  themat^ 
ter  in  issue  (the  answering  of  which  has  no  tendency  to  accuse 
himself,  or  to  expose  him  to  penalty  or  forfeiture  of  any  kind  or  na- 
ture whatsoever),  on  the  ground  that  the  answering  of  such  question 
may  establish,  or  tend  to  establish,  that  he  owes  a  debt,  or  is 
otherwise  subject  to  a  civil  suit  46  Geo.  IIL  c.  37.  A  witness  is 
not  compellable  to  answer  questions  which  are  degrading  to  his 
character;  Cookers  case,  13  How.  St  Tr.  334;  Friend's  case,  18 
Hou>.SL  TV.  17;  Layer^s  case,  16  Hoio.  St  Tr.  161 ;  though  it 
seems  that  such  questions  may  legally  be  asked.  jR.  v.  EdwardSf  4 
T.  iR.'440 ;  A  v.  Holding,  Archb.  Cr.  Law,  102;  Cundell  v.  Pratt, 
1  M.  and  M.  106 ;  and  see  the  cases  collected,  1  PhiU.  Ev.  269.  If 
the  witness  chooses  to  answer  the  question,  his  answer  is  conclu- 
sive. 2  Watson's  Trial,  by  Gumey,  226 ;  see  also  Rose  v.  Blake^ 
more,  R.  and  M.  363. 

A  witness  also  is  not  compellable,  or  indeed  allowed  to  reveal 
communications,  the  disclosure  of  which  might  be  injurious  to  the 
interests  of  the  state.  Thus,  questions  tending  to  the  discovery  of 
the  channels  bv  which  a  disclosure  of  treasonable  transactions  was 
made  to  the  officers  of  justice,  ape  not  permitted » to  be  asked.  Har-^ 
dxfs  case,  24  How.  St  Tr.  614.  R.  v.  fVatson,  2  Stark.  186.-  So 
communications  between  the  governor  of  a  colony  and  his  attorney 
general  are  confidential,  and  cannot  be  disclosed.  Wyatt  tx  Gore^ 
Holt,  299;>  and  see  Cooke  v.  Maxwell,  2  Stark.  164.*    So  also  a 
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letter  written  by  an  agent  of  goverament  to  one  of  the  secretaries 
of  state.    Anderson  v,  Hamilton^  2  B.  and  B.  156  (n).' 

Opinion  of  witness  when  admissible.']  In  general  the  opinion  of 
a  witness  as  to  any  of  the  facts  in  issue  is  inadmissible  as  evidence, 
unless  upon  questions  of  skill  and  judgment.  Thus,  in  an  action  of 
trespass  for  cutting  a  bank,  where  the  question  is  whether  the 
banky  which  had  been  erected  for  the  purpose  of  preventing  the 
overflowing  of  the  sea,  had  caused  the  choking  up  of  a  harbour,  the 
opinions  of  scientific  men  as  to  the  effect  of  such  an  embankment 
upon  the  harbour  are  admissible.  Fclkes  v,  Chadd,  3  DougL  157.  1 
PhiU.  Ev.  276,  S.  C.  4  T.  R.  498,  S.  C.  cited.  And  where  the 
question  is,  whether  a  seal  has  been  forged,  seal-engravers  may  be 
called  to  show  a  difierence  between  a  genuine  impression  and  that 
supposed  to  be  false.  Jbid.  per  Lord  Mansfield,  So  a  physician  who 
has  not  seen  the  particular  patient,  may,  after  hearing  the  evi- 
dence of  others,  be  called  to  prove,  on  oath,  the  general  efiects  of 
the  disease  described  by  them,  and  its  probable  consequences  in  the 
particular  case.  Peake,  Ev.  208.  The  opinion  of  a  person  con* 
versant  with  the  business  of  insurance  may  be  asked,  as  to  whe* 
ther  the  communication  of  particular  facts  would  have  varied  the 
terms  of  insurance,  but  not  as  to  what  his  conduct  would  have  been 
in  the  particular  case.  Bertkon  v,  Loughmanj  2  Stark.  258.*^  Cam* 
den  V.  Cowley  J  I  W.  Blacks.  417.  R.  v.  Wright,  Russ.  andRy.  C. 
C.  R.  456.  Bid  see  Durrel  v.  Bederley^  HdU  286 ;''  and  see  antet 
«.  70,  as  to  the  evidence  of  persons  skilled  in  forgeries.  So  the  ev 
idence  of  a  ship-builder  has  been  admitted  on  a  question  of  sea« 
worthiness,  though  he  was  not  present  at  the  survey.  Thornton  a 
Royal  Exchange  Ass.  Co.  Peake,  25.  So  a  person  versed  in  the 
laws  of  a  foreign  country  may  give  evidence  as  to  what,  in  his  opin- 
ion, would,  according  to  the  law  of  that  country,  be  the  effect  of 
certain  facts.  R.  v.  Wakefield,  Murray* s  ed,  p.  238.  Chaurand  v. 
Angerstein,  Peake,  44. 

.  Memorandum  to  refresh  witnesses  memory.']  A  witness  will  be 
allowed  to  refer  to  an  entry,  or  memorandum,  made  by  himself 
shortly  after  the  occurrence  of  the  fact  to  which  it  relates,  in  order 
to  refresh  his  memory,  and  this  though  the  entry  or  memorandum 
would  not  of  itself  be  evidence;  Kensington  v.  Inglis,  8  East,  289; 
as  a 'receipt  on  unstamped  paper.  Rambert  v.  Cohen,  4  Esp.  213. 
If  the  witness  cannot  speak  to  the  fact  from  recollection,  any  far- 
ther than  as  finding  it  entered  in  a  book  or  paper,  such  book  or 
paper  ought  to  be  produced,  and  if  not  evidence,  the  testimony  of  the 
witness  amounts  to  nothing.  Doe  v.  Perkins,^  T.  R.  749.  But  where 
a  witness,  on  seeing  his  initials  affixed  to  an  entry  of  payment,  said, 
**  I  have  no  recollection  that  I  received  the  money ;  I  know  nothing 
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but  by  tbe  book,  bat  seeing  my  imtialsy  I  have  no  doubt  that  1  re- 
ceived the  monej/'  this  was  held  sufficient  evidence.  Maugham  v» 
Hubbard,  S.  B.  and  C.  14.*  A  witness  may  refresh  his  memory  by 
references  to  entries  in  a  book,  which  he  did  not  write  with  his  own 
hand,  but  which  he  examined  from  time  to  time  while  the  events 
recorded  were  fresh  in  his  recollection;  Butrmigh  v,  Martin,  2 
Campb.  112;  but  he  will  not  be  allowed  1o  refresh  his  memory 
with  a  copy  of  a  paper  made  by  himself  six  months  after  he  wrote 
the  original,  though  the  original  is  proved  to  be  so  covered  with 
figures  as  to  be  unintelligible.  Jones  v.  Stroud,  2  C.  and  P.  196.* 
However,  in  one  case  where  a  witness  refreshed  his  memory  from 
a  paper  not  written  by  himself,  Lord  Ellenborough  said,  that  it  was 
sufficient  if  a  man  could  positively  swear  that  he  recollected  the 
(act,  though  he  had  totally  forgotten  the  circunnstance  before  he 
came  into  court ;  and  if,  upon  looking  at  any  document,  he  can  so 
far  refresh  his  memory  as  to  recollect  a  circumstance,  it  is-  suffi* 
cient.  Henry  v.  l^ee,  2  Chitty,  124.''  If  the  witness  be  blind,  the 
paper  may  be  read  over  to  him.  CaU  v.  Howard,  3  Stark.  4.^ 
Where  a  paper  is  put  into  the  hands  of  a  witness  to  refresh  his 
memory,  the  counsel  on  the  other  side  has  a  right  to  inspect  itf 
without,  being  bound  to  read  it  in  evidence.  Sinclair  v.  Steven$on^ 
1  C.  and  P.  582.«  R.  v.  Ramsden,  2  C.  and  P.  603.' 


EFFECT  OF  EVIDENCE- 

Under  the  present  head  will  be  collected  the  most  material  cases 
relative  to  the  effect  of  judgments,  verdicts,  and  other  judicial  pro- 
ceedings, of  instruments  of  state,  of  public  books  and  registers,  and 
lastly  of  awards. 

First,  with  regard  to  the  effect  of  judgments  and  verdicts  in  the 
superior  courts  of  this  country. 

Effect  of  Judgments  and  Verdicts. 

Effect  of  judgments  and  verdicts  in  the  superior  courts  with  rtf- 

fard  to  the  parties."]  It  is  a  general  principle  that  a  transaction 
etween  two  parties  in  judicial  proceedings  ought  not  to  be  binding 
upon  a  third ;  for  it  would  be  unjust  to  bind  any  person  who  could 
not  be  admitted  to  make  a  defence,  or  to  examine  witnesses,  or  to 
appeal  from  a  judgment  which  he  might  think  erroneous.  And 
therefore  the  depositions  of  witnesses  in  another  cause,  in  proof  of 
a  fact,  the  verdict  of  a  jury  finding  a  fact,  and  the  judgment  of  the 
court  on  fticts  found,  although  evidence  against  the  parties,  and  all 
claiming  under  them,  are  not  in  general  to  be  used  to  the  prejudice 
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of  strangers.  Per  de  Grey^  C,  J.^  Dtich.  of  Kingston's  case^  20  How, 
SU  TV.  538.  In  order  to  bind  the  party,  he  must  have  sued,  or 
been  sued,  in  the  same  character  in  both  suits.  Thus  in  an  action 
by  an  executor  on  a  bond,  he  will  not  be  estopped  by  a  judgment 
in  an  action  brought  by  him  as  administrator  on  the  same  bond, 
but  he  may  show  the  letters  of  administration  repealed.  Robinson^s 
case^  5  Rep.  32  b.  In  considering  the  effect  of  judgments  the  court 
will  look  to  the  real  parties  to  the  suit.  Thus  a  verdict  in  trespass 
against  a  person  who  justified  as  servant  of  J.  S.,  was  allowed  to  be 

fiven  in  evidence  against  the  defendant,  who  also  acted  under  J.  S., 
.  S.  being  considered  the  real  defendant  in  both  causes.  Kimmers- 
ley  V.  Orpef  Dough  517.  But  such  evidence  is  not  conclusive.  Our 
tram  v.  Morewood^  3  Edst^  366.  So  a  verdict  against  one  defend- 
ant is  evidence  in  a  second  action  against  the  same,  and  other  de- 
fendants, if  the  latter  claim  under  the  first  defendant  StruU  t).  Bo- 
vingdcnty  5  Esp.  58,  Gilb.  Ev,  32. 

Effect  of  judgments  and  verdicts  in  the  superior  courts  with  regard 
to  primes.^  Privies  stand  in  the  same  situation  as  those  to  whom 
they  are  privy.  Thus  a  privy  in  blood,  as  an  heir,  may  give  in 
evidence  a  verdict  for,  and  is  bound  by  a  verdict  against  his  ances- 
tor. Locke  V.  Norborne^  3  Mod.  141 ;  see  Ouiram  v.  Morewood^  3 
Easty  346.  So  of  privies  in  estate.  Therefore,  if  there  be  several 
remainders  limited  by  the  same  deed,  a  verdict  for  one  in  remainder 
may  be  given  in  evidence  for  one  next  in  remainder.  Pyke  v.  Crouch^ 
1  Ld.  Rawn.  730.  B.  N.  P.  232.  See  Doe  v.  Tyler,  6  Bingh.  390.» 
So  a  verdict  for  or  against  a  lessee,  is  evidence  for  or  a^inst  him  in 
reversion.  Com.  Dig.  Ev.  {A,  5),  Gilb.  Ev.  36,  1  PhilL  Ev.  308 ;  but 
see  B.  JVC  P.  232,  1  Stark.  Ev.  192,  So  of  privies  in  law ;  thus  a 
verdict  against  an  intestate,  or  testator,  binds  his  representatives. 
R.  V.  HebdeUf  And.  389.  In  the  same  manner  a  judgment  against 
the  schoolmaster  of  a  hospital,  concerning  the  rights  of  his  office,  is 
evidence  against  his  successor.  Travis  v.  Chaloner,  3  GuilL  1237. 
Upon  the  same  principle  a  judgment  of  ouster  against  a  mayor  was 
allowed  to  be  given  in  evidence  to  prove  the  ouster  is  a  quo  war- 
ranto  against  a  third  person,  admitted  by  him.  R.  v.  Hebden,  2  Str, 
1109,  B.  JSr.  P.  231,  2  Selw.  JV.  P.  1089,  S.  C;  but  such  evidence 
u  not  conclusive.  R.  v.  Grimes,  5  Burr,  2598. 

Effect  of  judgments  or  verdicts  in  the  superior  courts  with  regard  to 
strangers."]  There  are  several  exceptions  to  the  general  rule,  that 
no  one  shall  be  bound  by  a  judgment  to  which  he  is  not  party  or 
privy.  In  the  case  of  customs,  or  tolls,  verdicts,  whether  recent 
or  ancient,  respecting  the  same  custom  or  toll,  are  evidence  be- 
tween other  parties.  City  of  London  v.  Gierke,  Carth.  181.  B.  N.  P. 
283.    So  in  the  case  of  customary  commoners,  a  verdict  in  an 
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actioD  for  or  against  one»  is  evidence  for  or  against  another  claim- 
ing in  the  same  right.  Per  Lord  Kenyony  Reed  v.  Jackson^  1  Eastf 
357.  So  a  verdict  with  regard  to  a  public  right  of  way.  Id.  355. 
But  the  verdict  in  such  cases  is  not  conclusive.  Biddvivh  v.  AtheTf 
2  fVUs.  23.  The  judgment  in  rem^  of  a  court  of  exclusive  jurisdic- 
tiou,  is  conclusive  as  to  all  the  world,  vide  posty  p.  104.  Where  a 
judgment  is  ofiered  in  evidence  merely  for  the  purpose  of  proving 
the  fact  that  such  a  judgment  has  been  obtained,  and  not  with  a 
▼iew  to  prove  the  facts  upon  which  the  judgment  was  founded,  it 
may  be  evidence  for  or  against  a  stranger.  Thus  a  verdict  against 
a  master,  in  an  action  for  the  negligence  of  his  servant,  is  evidence 
ID  an  action  by  the  master  against  the  servant,  to  prove  the  amount 
of  damages.     Chreen  v.  New  River  Co.,  4  T.  R.  590. 

Effect  of  judgments  and  verdicts  with  regard  to  the  subject  matter 
efihe  suiL]    A  judgment  between  the  same  parties,  and  upon  the 
same  cause  of  action,  is  conclusive ;  and  if  the  cause  of  action  is 
the  same,  it  is  immaterial  that  ih^form  of  action  is  diiforent.  Thus 
a  verdict  in  trover  is  a  bar  in  an  action  for  money  had  and  receiv- 
ed, brought  for  the  value  of  the  same  goods.    Hitchen  v.  Campbell^ 
2  W.  BL  827.    So  a  judgment  in  debt  is  a  bar  in  an  action  of  as- 
ssmpsit  on  the  same  contract.    Blade's  case,  4  Rep.  94.  h.    So  a 
judgment  in  trespass,  in  which  the  right  of  property  is  determined, 
u  a  bar  in  trover  for  the  same  taking.     Com.  Dig.  Action  (K.  3). 
If  the  party  mistake  his  form  of  action,  and  fail  on  that  account, 
the  judgment  in  such  action  will  not  conclude  him.  Ferrars  v,  Arden, 
Cro.  Eliz.  668,  2  Saund.  47,  p  (n).     Godson  v.  Smithy  fi  B.  Moore, 
157.*    If  the  plaintiff  omit  to  give  any  evidence  of  a  demand  which 
he  might  have  recovered  in  a  former  action,  he  will  not  be  pre- 
cluded from  giving  evidence  of  it  in  a  subsequent  action.  Seddon  v. 
Tutopy  6  T.  R.  607  ;  and  see  Rave  v.  Farmer,  4  T.  R.  146.  Thorpe 
9.  Cooper,  5  Bingh.  129.'    But  where  the  declaration  in  the  second 
action  is  framed  in  such  a  manner  that  the  causes  of  action  may  be 
the  same  as  those  in  the  first  suit,  it  is  incumbent  on  the  party 
bringing  the  second  action  to  show  that  they  are  not  the  same. 
Lord  Bagat  v.  Williams,  3  B.  and  C.  239." 

Ajud^ent  is  only  evidence  where  it  is  directly  upon  the  point 
in  question,  and  is  not  evidence  of  any  matter  which  came  coilata- 
rally  in  question,  nor  of  any  matter  mctdentally  cognizable,  nor  of 
any  matter  to  be  inferred  by  argument  from  the  judgment  Duch. 
of  IRngston^s  case,  20  How.  St.  ir.  533.  Blaqkham^s  case,  1  Salk. 
290. 

Effect  of  judgments  and  verdicts  in  the  superior  courts  with  rc- 
garato  the  manner  in  which  they  are  taken  advantage  o/I]  A  judg- 
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men!  upon  the  same  point,  between  the  same  parties*  will  operate 
as  an  estoppel,  if  so  pleaded  in  a  second  action ;  but  if  only  offered 
in  evidence,  and  not  so  pleaded,  it  is  not  conclusive.  OvJtram  v.  More^ 
wood,  3  East,  365,  Stafford  v.  Clark,  2  Bingh.  381,*  9  B.  Moore,  724, 
S.  C.  Hooper  v.  Hooper,  M'CL  and  F.  509.  Thus,  where  an  ac- 
tion was  brought  for  widening  a  water  channel  to  the  danragc  of 
the  plaintiff's  mill,  it  was  held  that  a  verdict  obtained  by  the  de- 
fendant, on  a  former  action  brought  by  the  plaintiff  for  the  same 
cause,  but  not  pleaded  as  an  estoppel,  was  not  conclusive,  but  only 
evidence  to  go  to  the  jury.  Vooght  v.  Winch,  U  B.  and  A.  662. 

Admissibility,  in  civil  cases,  of  verdicts  in  criminal  cases."]  It  has 
been  said,  that  a  conviction  in  a  court  of  criminal  jurisdiction,  is 
evidence  of  the  same  fact,  coming  collaterally  into  controversy  in 
a  court  of  civil  jurisdiction.  B,  jv!  P.  245 ;  and  see  Gilb.  Ev.  30. 
Where  the  conviction  has  been  procured  on  the  evidence  of  the 
party  who  seeks  to  avail  himself  of  it  in  a  civil  action,  it  has  been 
decided  that  such  conviction  is  inadmissible ;  and  it  seems  also  to 
be  very  doubtful  whether  it  is  admissible  when  it  has  been  pro- 
cured, not  on  the  sole  evidence  of  the  party,  or  even  where  it  has 
been  procured  entirely  on  the  evidence  of  others.  HiUyar^  v. 
Grantham,  cited  2  Ves.  246.  Gibson  v.  Maccarty,  Rep.  temp* 
Hardw.  311.  Hathaway  v.  Barrow,  1  Campb.  151.  Burdon  v.  Brouh 
ing,  1  Taunt,  520.  Brook  v.  Carpenter,  3  Bingh.  300.'  2  Evanses 
Pothier,  313.  If  on  an  indictment  for  an  assault  the  defendant 
pleads  guilty,  the  record  is  said  to  be  evidence  in  an  action  for  da- 
mages for  the  same  assault,  like  any  other  admission  by  the  party. 
Tr.  pr.  Pais,  30,  Anon.  1  Phill.  Ev.  320.  But  the  contrary  has 
been  ruled  by  the  present  Lord  Chief  Justice  at  Nisi  Prius.  2  rhilL 
Ev.  203,  7th  ediL 

Effects  of  Sentences  in  the  Ecclesiasical  courts. 

The  Ecclesiastical  Courts  having  the  exclusive  right  of  deciding 
directly  upon  the  legality  of  marriages,  the  temporal  courts  receive 
the  sentences  of  the  ecclesiastical  courts,  upon  such  questions,  as 
conclusive  evidence  of  the  fact ;  Bunting^s  case,  4  Rep.  29  a ;  upon 
the  principle  that  the  judgment  of  a  court  of  exclusive  jurisdiction, 
directly  upon  the  point,  is  conclusive  upon  the  same  parties,  upon 
the  same  matter  coming  incidentally  in  question  in  another  court, 
for  a  different  purpose.  Duch.  of  Kingston's  case,  20  Hoio.  SL  Tr. 
538,  540.  So  a  sentence  in  a  suit  of  jactitation  of  marriage,  is 
evidence  in  an  action  in  a  court  of  common  law  to  disprove  the 
marriage.  Jones  v.  Bow,  Carth*  225.  In  the  last-mentioned  case 
such  sentence  was  held  to  be  conclusive  evidence,  but  in  this  point 
the  authority  of  that  decision  has  been  overthrown,  for  a  sen- 
tence in  a  suit  of  jactitation  has  only  a  negative  and  qualified 
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effect,  viz.t  that  the  party  has  failed  in  bis  proof,  leaving  it  open  to 
new  proofs  of  the  same  marriage,  in  the  same  cause,  and  does  not 
conclude  even  the  court  which  pronounces  it.  Duch.  ofKiJigiUm^s 
case^  20  Hoiw.  St.  Tr.  543 ;  and  see  Blackham's  case^  1  Salk.  290, 
and  Harg,  Law  Tracts^  451. 

The  Ecclesiastical  Courts  have  also  the  exclusive  right  of  decid- 
ing directly  on  the  validity  of  wilb  of  personality,  and  in  the  grant- 
ing of  administration.  JNbel  v.  WeUs^  1  Lev,  235.  A  probate 
therefore  is  conclusive  till  it  be  repealed,  and  no  court  of  common 
law  can  admit  evidence  to  impeach  it.  Allen  v.  Dundas,  3  71  /2. 
125.  See  Hargr.  Law  Tracts^  459.  And  on  this  ground  the  pay- 
ment of  money  to  an  executor,  who  has  obtained  probate  of  a 
forged  will,  is  a  discharge  to  the  debtor  of  the  intestate,  though  the 
probate  be  afterwards  declared  null.  Ibid.  But  letters  of  admini- 
stration are  not  evidence  of  any  fact  which  can  only  be  inferred 
from  them,  as  the  intestate's  death.  Thomson  v.  Donaldson^  3  Esp. 
63, 20  How.  SL  Tr.  533.  Though  it  cannot  be  shown  in  a  court  of 
common  law  that  the  Ecclesiastical  Court  has  erred  in  granting 
probate,  yet  evidence  may  be  given  to  show  that  the  Ecclesiastical 
CSourt  had  no  jurisdiction,  as  that  there  were  no  bona  notabilia 
within  its  jurisdiction,  B.  JV*.  P.  247,  or  that  the  supposed  intestate 
is  alive.  See  Allen  v.  DundaSf  4  T.  R.  130.  So  the  letters  of  ad- 
ministration may  be  proved  to  be  revoked,  for  this  is  in  affirmance 
of  the  proceedings  of  the  spiritual  court.  B.  JST.  P.  247.  So  it 
may  be  shown  that  the  seal  of  the  ordinary  has  been  forged,  for 
that  does  not  impeach  the  judgment  of  the  court ;  biit  it  cannot  be 
shown  that  the  will  was  forged,  or  that  a  testator  was  non  compos 
mentis^  or  that  another  person  was  appointed  executor,  Ibid.  Noel 
V.  Wdls^  1  Lev.  236,  for  those  questions  arc  decided  by  the  judg- 
ment of  the  Ecclesiastical  Court. 

Effect  of  Sentences  in  the  Court  of  Admiralty. 

Upon  questions  of  prize  the  Court  of  Admiralty  has  exclusive 
jurisdiction,  and  therefore  a  sentence  of  condemnation  in  that  court 
IS  conclusive,  and  being  a  proceeding  in  rem  it  binds  all  the  world, 
ISnnersley  v.  Chase,  Park  Ins.  490,  6th  Ed.  And  the  sentence 
of  a  foreign  Court  of  Admiralty  also  is,  by  the  comity  of  nations, 
held  to  be  conclusive  upon  the  same  question  arising  in  this  coun- 
try. Hughes  V.  Cornelius^  2  Show,  232,  Bolton  v.  Gladstone,  5 
East,  160.  But  the  sentence  of  a  Court  of  Admiralty,  sitting  under 
a  commission  from  a  belligerent  power  in  a  neutral  country,  will 
not  be  recognised  in  our  courts.  Havelock  v.  Rockwood,  b  T.  R. 
268,  Donation  v.  Thompson,  1  Campb.  429.  The  sentence  is  only 
evidence  of  what  is  positively  affirmed  in  it,  not  of  wh%t  is  to  be 
gathered  by  inference  from  it  Fisher  v.  Ogle,  1  Campb.  418, 
aomeyar  v*  Lushington,  3  Campb.  89,  but  see  Lothian  v.  Hender- 
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jon,  3  B.  and  P.  525.  If  the  property  is  condemned  on  the  groiind 
of  its  not  being  neutral,  the  sentence  is  conclusive  evidence  of  that 
fact.  Barzillay  v.  Leu4s,  Park  Ins.  469,  Gtk  EdL  So  where  no 
special  ground  is  stated,  but  the  ship  is  condemned  generally  as  a 
good  and  lawful  prize,  it  is  to  be  presumed  that  the  sentence  pro- 
ceeded on  the  ground  of  the  properly  belonging  to  an  enemy,  and 
the  sentence  will  be  conclusive  evidence  of  that  fact  Saloucci  v. 
Woodmas,  Park  Ins.  47 1 , 3  Daugl.  S.  C.  But  where  is  some  ambiguity 
in  the  sentence  of  a  foreign  court  of  admiralty,  so  that  the  precise 
ground  of  the  determination  cannot  be  collected,  the  courts  here 
may  examine  the  ground  on  which  the  sentence  proceeded.  £er- 
nardi  v.  MoUeaux,  DougL  574.  And  if  the  condemnation  does  not 
plainly  proceed  upon  the  ground  of  enemies'  property,  or  of  the 
ship  not  having  complied  with  subsisting  treaties  between  her  own 
country  and  that  of  the  capturing  power,  but  on  the  ground  of 
regulations  arbitrarily  imposed  by  the  latter,  to  which  neither  the 
government  of  the  captured  ship  nor  the  other  powers  of  Europe 
have  been  made  parties,  such  a  condemnation  shall  not  be  admitted 
as  conclusive  against  a  warranty  of  neutrality.  Pollard  v.  BeU^ 
T.  R.  444.  Baring  v.  ClageU,  3  S»  and  P.  215;  see  Boltan  o. 
Gladstone,  5  East,  155,  2  TaunL  85. 

Effect  of  Judgments  in  rem. 

A  judgment  of  condemnation  of  goods  in  the  Court  of  Exchequer 
upon  a  proceeding  in  rem,  is  conclusive  evidence  as  to  all  the 
world,  and,  theref(Nre,  after  such  judgment,  trespass  will  not  lie 
against  the  officer  who  seized  the  goods,  to  try  the  point  of  for- 
feiture again.  Scott  v.  Sherman,  2  tV.  BL  977.  But  if  the  pro- 
ceeding was  in  personam  merely,  as  a  conviction  for  penalties,  and 
not  in  rem,  the  judgment  is  not  evidence  in  any  case  in  which  the 
parties  are  different  Hert  v.  M*Mimara,  4  Price,  154  (n).  So 
the  judgment  of  commissioners  of  excise,  on  an  information  for  an 
offence  against  an  excise  law,  is  conclusive,  Fuller  v.  Fotch,  CarOu 
346,  and  binds  a  stranger.  Roberts  v.  Fortune,  Hargr.  Law  TVacts, 
468  (n).  1  Phill.  Ev.  337 ;  bid  see  Henshaw  v.  Pleasance,  2  W. 
BL  1 174,  contra.  See  also  1  Ridgway,  Irish  T.  R.  ),2  Evans's 
Pothier,  307.  It  has  been  said  that  an  acquittal  in  the  Court  of 
Exchequer,  upon  a  seizure  made  for  want  of  a  permit,  is  conclu- 
sive evidence  that  the  permit  was  regular;  Per  Lord  Kenyom^ 
Cooke  V.  Shdl,  5  T.  R.  255.  Vin.  Ab.  Evid.  (A.  b.  22) ;  but  this 
opinion  has  been,  with  reason,  questioned ;  for  the  acquittal  does 
not,  like  a  conviction,  ascertain  any  precise  fact,  and  may  have 
proceeded  merely  on  the  ground  that  sufficient  evidence  was  not 
produced.     1  Phill.  Ev.  338.* 

*  The  senteDce  of  &  competent  court  proceedin|r  in  r<m,  U  conclofliTe  witli  re- 
spect to  the  ihing  itiolf,  and  operates  an  absolute  change  of  the  property ;  bj  inch 
•entenoe  the  right  of  the  former  owner  ia  lost,  and  a  eonpleta  title  giTen  to  the 
persoD  taking  nnder  it.    WUHamt  v.  Armroyd,  7  Crand%^  4SX 
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Effect  of  Proceedings  in  Equity* 

BiB  in  Chancery.']  It  b  laid  down  ia  a  book  of  authority,  that 
a  bill  in  Chancery  is  evidence  against  the  complainant,  for  the  alle- 
gatiqns  of  every  man's  bill  shall  be  supposed  true,  nor  shall  it  bo 
supposed  to  be  preferred  by  a  counsel  or  solicitor,  without  the  par- 
ty's privity,  and  therefore  it  amounts  to  a  confession,  and  admis- 
sion of  the  truth  of  the  fact,  and  if  the  counsel  have  mingled  with 
it  any  fact  that  is  not  true,  the  party  may  have  his  action ;  but  in 
order  to  make  the  bill  evidence  against  the  complainant,  there 
must  be  proceedings  upon  it  B.  JV.  jr.  235.  Snow  v,  PhiMps^  1  Sid. 
221.  Tayhr  v.  Cole.l  T,  H  3  (»).  Gi/ft.Eu. 49.  1  Stark.  Ev.  286. 
But  it  is  said  by  Lord  Kenyon,  that  a  bill  in  Chancery  is  never  ad- 
mitted in  evidence  further  than  to  show  that  such  a  bill  did  exist, 
and  that  certain  facts  were  in  issue  between  the  parties.  Doe  v.  Sy- 
bourn,  7  7!  A  3.  1  PhiU.  Ev.  341.  Ferrers  v.  Shirley,  Gilb.  197. 
So  in  the  Banbury  Peerage  case,  2  Selw.  JV!  P.  714,  to  a  question 
whether  a  bill  in  Chancery  can  ever  be  received  in  evidence,  in  a 
court  of  law,  to  prove  any  facts  either  alleged  or.denied  in  such  bill, 
the  judges  answered,  that  generally  speaking,  a  bill  in  Chancery 
cannot  be  received  in  evidence  in  a  court  of  law  to  prove  any  fact, 
either  aUeged  or  denied,  in  such  bill.  But  whether  any  possible 
case  might  be  put,  which  would  form  an  exception  to  such  general 
rule,  the  judges  could  not  undertake  to  say.  At  all  events,  a  bill 
in  equity  cannot  be  received  as  evidence  against  a  parfy  not  claim- 
ing, or  deriving  in  any  manner  under  either  the  plaintiff* or  defend- 
ant in  the  Chancery  suit  Ibid.  See  1  M,  and  R.  667,  7  B.  and  C. 
789/ 

Answer.]  An  answer  in  Chancery  is  good  evidence  against  the 
defendant,  as  an  admission  on  oath,  and  it  must  all  be  taken  tc^e- 
ther;  therefore  if  upon  exceptions  taken  a  second  answer  has  been 
put  in,  the  defendant  may  insist  upon  having  that  read  to  explain 
what  he  swore  in  bis  first  answer.  B.  JV.  r.  237,  GUb.  Ev.  50. 
Where  one  party  reads  part  of  the  answer  of  the  other  party  in 
evidence,  he  makes  the  whole  admissible  only  so  far  as  to  wave 
any  objection  as  to  the  competency  of  the  testimony  oS  the  party 
making  the  answer,  and  he  does  not  thereby  admit  as  evidence, 
&cts  which  may  happen  to  have  been  stated  by  way  of  hearsay 
only ;  Per  Chamber,  J.,  Roe  v.  Ferrers,  2  B.  and  P.  548 ;  but  this 
point  does  not  appear  to  have  been  judicially  decided.  See  ante, 
p.  34. 

The  answer  of  a  guardian  is  no  evidence  against  an  infant,  nor 
the  answer  of  a  trustee  against  a  cestui  que  trust  B.  JV.  P.  237* 
But  an  answer  will  be  evidence  against  privies ;  thus  an  answer  in 
a  suit  for  tithes  instituted  by  a  vicar  against  the  rector  and  others 
(owners  of  lands  in  the  parish),  in  which  answer  the  defendants 
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declared  the  tithes  to  belong  to  the  rector,  Tviil  be  evidence  in  an 
action  for  tithes,  by  a  succeeding  rector  against  owners  of  the  same 
lands.  Darirrumth  v,  Roberts,  16  EasU  334.  The  answer  of  onede-, 
fendant  is  not  evidence  aeainst  a  co-defendant ;  Wych  v.  Mealy  3  P. 
Wms.  311 ;  but  after  evidence  has  been  given  to  connect  two  per- 
sons as  partners,  the  answer  of  one  will  be  evidence  against  the 
other.  Grant  v.  Jackson,  Peake,  203,  ante  p,  31.  Whether  the  an- 
swer of  a  married  woman  can  be  used  as  evidence  against  her  after 
her  husband's  death,  has  never  been  expressly  decided.  WraUesley 
V.  Bendish,  3  P.  Wms.  235.  See  1  Stark.  Ev.  290. 

Depositions,']  Depositions  in  Chancery  may  be  given  in  evi- 
dence in  an  action  at  law  in  the  same  matter,  between  the  same 
parties,  where  the  witness  is  dead,  or  cannot  be  found,  or  has  fallen 
sick  by  the  way.  B.  JV.  P.  239.  GUb.  Ev.  60.  But  they  are  not 
evidence  against  a  person  who  does  not  claim  under  the  plaintiflfor 
defendant  in  the  Chancery  suit.  Banbury  Peerage  case^  cited  I  Jtf. 
and  R,  667,  7  B,  and  C.  789.  Depositions  relating  to  a  question 
of  custom  or  tolls,  upon  which  hearsay  would  be  good  evidence, 
ante,  p.  20,  may  be  read  against  a  person  who  was  no  party  to  the 
former  suit.  B.  JST.  P.  239.  So  a  deposition  taken  in  a  cause  be- 
tween other  parties,  will  be  admitted  to  be  read  to  contradict  what 
the  same  witness  swears  at  a  trial.  B.  JV.  P.  240. 

Decree."]  A  decree  in  Chancery  may  be  given  in  evidence  be- 
tween the  same  parties,  or  any  claiming  under  them.  B.  JV.  P.  243. 

Effect  of  Judgments  of  Foreign  Courts* 

The  sentence  of  a  foreign  court  of  competent  jurisdiction,  di- 
rectly deciding  a  question^  o^izable  by  the  law  of  the  country, 
seems  to  be  conclusive  here  if  the  same  question  arise  incidentally 
between  the  same  parties,  provided  the  sentence  be  conclusive  by 
the  law  of  the  foreign  country.  See  Roach  v.  Garran,  1  Ves.  159. 
Burrows  v.  Jemino,  2  Str.  733.  Stafford  v.  Clark,  2  Bingh.  380.« 
Thus  in  covenant  to  indemnify  the  plaintiff  from  all  debts  due  from 
the  late  partnership  of  plaintiff)  defendant,  and  D.  B.,  and  from  all 
suits,  <&c.,  proof  of  the  proceedings  in  a  foreign  court  in  a  suit 
there  instituted  against  the  late  partners  for  the  recovery  of  a 
partnership  debt,  in  which  suit  a  decree  passed  against  them  for 
want  of  answer,  per  quod  a  sequestration  issued  against  the  plain- 
tiff's estate,  and  he  was  obliged  to  pay  the  debt,  &c.,  is  conclu- 
sive  against  the  defendant,  who  will  not  be  permitted  to  show  that 
the  proceedings  were  erroneous.    TarUon  v.  Tarlton,  4  M.  and  S. 

m 

1 9  Eng.  Com.  Law  Reps.  437. 

■*>  Foreign  jodgmenU  are  authenticated,  1,  by  an  ezemplificatioo  under  the  great 
■ea] ;  2,  bj  a  copy  proved  to  be  a  true  copy ;  3,  by  the  certificate  of  an  officer  au- 
thorized by  law,  which  certificate  itaelf  muet  be  properly  authenticated.  Theee 
are  the  uaual,  and  appear  to  be  the  most  proper,  if  not  the  only  modee  of  verify- 
ing foreign  judgmento.    Church  v.  Hubbard,  t  Craneh,  187. 
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20.  Bot  if  it  appears  on  the  face  of  the  foreign  proceedings,  that 
the  judgihent  is  founded  in  injustice,  as  where  it  appears  that  the 
defendant  has  never  been  summoned,  in  which  case  the  court 
could  have  no  jurisdiction,  the  judgment  will  not  be  conclusive,  and 
the  courts  here  will  not  give  efiect  to  it  Buchanan  v.  Rucker^  9 
Eastj  192,  1  Campb.  68 ;  and  see  Cavan  v.  Stewart^  1  Stark.  525.^ 
In  order  to  render  the  judgment  of  a  foreign  court  conclusive  in 
this  country,  it  must  appear,  that  it  was  final  and  conclusive  in  the 
foreign  court  in  which  it  was  given.  Plummer  v,  fVoodbum,  4  J3. 
and  C.  637.* 

It  seems,  that  in  an  action  of  debt  or  assumpsit  brought  in  this 
country  upon  a  foreign  judgment,  such  judgment  is  to  be  consi« 
dered  only  as  a  primd  facie  evidence  of  the  debt,  and  not  con- 
clusive ;  for  it  is  not  relied  upon  as  an  estoppel,  but  as  a  consider- 
ation primd  facie  sufficient  to  raise  a  promise.  Walker  v.  Witter^ 
1  Daugl.  1.  Sinclair  v.  Fraser,  1  Daugl.  5  (n),  20  St  Tr.  469,  S.  C. 
Per  Eyre,  C.  J.  PhUHps  v.  Hunter,  2  ff.  Bl  410.  Per  Ld.  Mans- 
field, Herbert  v.  Cook,  miles,  37  (n).  3  Daugl.  101,  S.  C.  AmoU 
V.  Redfem,  3  Bingh.  357,*  1  PhUl.  Ev.  332 ;  but  seel  Stark.  Ev. 
208,  2  Evanses  Path.  311-  A  judgment  in  one  of  the  superior 
courts  in  Ireland,  since  the  union,  b  not  a  record  in  England,  and 
assumpsit  lies  upon  such  judgment  here.  Harris  v.  launders,  4 
B.  andC.  411.^  So  an  action  will  lie  upon  the  decree  of  a  colonial 
court  of  equity,  for  the  balance  of  an  account  between  partners. 
Henley  v.  Soper,  8  B.  and  C.  16,-  2  M.  and  R.  163,  S.  C. 

The  certificate  of  a  vice-consul  has  been  compared  to  a  foreign 
judgment,  but  it  will  not  be  admitted  as  evidence  of  the  facts  staled 
in  it.  Thus  the  certificate  of  a  British  vice-consul  in  a  foreign 
country  is  not  admissible  to  prove  the  amount  of  a  sale,  though  by 
the  law  of  that  country  he  was  constituted  general  agent  for  ail 
absent  owners  of  goods,  and  was  authorised  and  compelled  to  make 
the  sale  in  question.     IValdron  v.  Combe,  3  Taunt  162. 

Effect  of  Judgments  of  Inferior  Courts. 

It  seems,  upon  principle,  that  the  judgment  of  an  inferior  court, 
whether  of  record  or  not  of  record,  is  conclusive  between  the  same 

Eirties  upon  the  same  subject  matter.  See  Moses  v.  Marferlan,  2 
urr.  1009,  GaOrraith  v.  JSTemlle,  Daugl.  6  (n),  2  Evans's  Path.  303, 
Briscoe  v.  Stephens,  2  Bingh.  216,-  1  Stark.  Ev.  208.  Though  it 
has  been  said,  that  inferior  courts,  not  of  record,  have  not  the  privi* 
lege  of  not  having  their  judgments  controverted.  Per  Ld.  ManS' 
fidd.  Walker  v.  Witter,  Dimgl  3.  So  Lord  EUenborough  ruled, 
that  the  judgment  in  the  Lord  Mayor's  Court  was  primd  facie  ev- 
idence that  the  debt  arose  within  the  City;  but  that  being  the  record 
of  an  inferior  court  the  defendant  might  prove  the  contrary.  Huz' 
ham  n.  Smith,  2  Campb.  19.      So  Abbott,  C.  J.,  ruled,  that  the 

k  S  Eng.  Com.  Law  RefM.  496.    » 10  Id.  494.    k  13  id.  1.    >  10  Id.  373. 
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judgment  of  the  county  court  was  not  conclusive.  Barnes  «• 
fVinklar,  2  C.  and  P.  345/  So  it  has  been  held  that  the  judgment 
of  an  inferior  court  may  be  avoided,  by  proof  that  the  cause  of  ac- 
tion did  not  arise  wilhm  the  jurisdiction  of  the  court  Herbert  v. 
Cookej  3  Doug.  101,  Wittes,  36  (n),  S.  C.  Briscoe  v.  Stephens,  2 
Bingh.  213.' 

Where  a  cause  is  removed  from  an  inferior  court,  |ifter  a  jude- 
raent  by  default,  that  judgment  is  not  evidence  against  the  defend* 
ant  in  the  superior  court    Bottings  t).  Firby,  0  &  and  C.  762.^ 

Effect  of  InquisitionSf  4rc.   . 

Effect  of  coroner's  inquestJ\  Although  an  inquisition  of^!^  de  sCf 
taken  before  the  coroner  super  visum  corporis,  was  formerly  con- 
sidered conclusive  evidence  of  the  fact  agamst  the  executors  or  ad- 
ministrators of  the  deceased ;  3  InsL  55 ;  yet  it  is  now  held,  tliat 
such  inquisition  may  be  removed  into  the  King's  Bench  and  tra- 
versed. 1  Saund.  362  (n).  The  finding  of fugam  fecit  is,  however, 
still  held  (though  not,  as  it  seems,  upon  principle)  to  be  conclusive. 
Ibid. 

Effect  of  an  inquisition  of  lunacy,  ^c]  An  inqusition  of  lunacy 
is  evidence  against  third  persons,  though  not  conclusive.  Sergeson 
V.  Sealey,  2  Atk.  412,  Fqulder  v.  Silk,  3  Campb.  126. 

So  an  inquisition  under  a  commission  from  the  Court  of  Exche- 
quer, in  the  reign  of  Elizabeth,  to  inquire  whether  a  prior  or  the 
crown,  after  the  dissolution  of  the  priory,  was  seized  of  certain 
lands,  was  held  to  be  admissible,  but  not  conclusive  evidence  of  the 
facts  stated  in  the  return.  Tooker  v.  Duke  of  Beaufort,  1  Burr. 
146.  So  the  surveys  of  the  church  and  crown  lands  taken  by 
commissioners,  under  the  authority  of  parliament,  during  the  com- 
monwealth, are  admissible  in  evidence ;  and  the  originals  being  de* 
stroyed  in  the  fire  of  London,  copies  of  them  from  unsuspected  re- 
positories may  be  received.  UnderhiU  v.  Durham,  2  UunlL  542. 
BuUen  v.  Michel,  4  Dou^,  325,  Rowe  v.  Ireland,  11  East,  284. 

The  vajor  beneficiomm,  or  Pope  Nicholas's  taxation,  is  a  docu- 
ment of  the  same  nature,  and  is  admissible  to  prove  the  rate  and 
value  at  which  the  persons  employed  in  that  taxation  thought  fit, 
at  that  tame,  to  estimate  ecclesiastical  benefices.  BuUen  v.  JmtcheU, 
2  Price,  477.  A  new  valor  beneficiomm  was  made,  26  Hen.  VIII., 
by  virtue  of  commissions  under  the  great  seal,  and  the  surveys 
under  these  commissions  are  admissible  to  prove  the  value  of  the 
first  fruits  and  tenths  of  ecclesiastical  promotions  at  that  period, 
though  they  are  not  conclusive  on  such  questions.  Per  Richards^ 
C.B.   Drakev.  Smyth,  5  Price,  317.    Michel  v.  BuUen,  4  Dow,  9S14. 
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Bometday-book,  bebg  a  work  compiled  by  the  authority  of  the 
govemiDent,  b  admissibie  to  prove  the  tenure  of  the  lands  then 
surveyed ;  and  where  a  question  arises  whether  a  manor  is  ancient 
demesne,  the  trial  is  by  inspection  of  Domesday-book.  GiH>.  Ev* 
76. 

Ao  inquisition  by  a  sheriff's  jury  te  ascertain  the  value  of  pro^ 
perty,  for  the  information  of  the  sheriff,  is  not  conclusive,  or,  as  it 
aeems,  admissible  evideute  against  the  sheriff;  Luckoin  v»  EameTf  2 
JEL  BL  437 ;  nor  is  it  evidence  in  his  favour;  GIossop  v.  Pok^  3  M.  and 
S.  175 ;  unless,  perhaps,  if  the  question  were  whether  the  sheriff 
has  acted  maliciously.  Per  Ld.  EUenboroughy  id,  177. 

Effect  of  Convictions^  Sentences^  4*<^, 

It  18  a  general  rule,  that  where  justices  of  the  peace  have  an 
authority  given  to  them  by  act  of  parliament,  and  they  appear  to 
have  acted  within  the  jurisdiction  so  eiven,  and  to  have  done  all 
that  they  are  required  by  the  act  to  do  in  order  to  originate  their 
jurisdiction,  a  conviction  drawn  up  in  due  form,  and  remaining  in 
force,  is  a  protection  in  any  action  brought  against  them  for  the 
act  so  done.  Per  Abbottf  C,  J.  Basten  v.  Carewy  3  £.  amd  C.  653.' 
Therefore,  where  in  trespass  against  two  magistrates  for  giving  the 

(plaintiff's  landlord  possession  of  a  farm  as  a  deserted  farm,  the  de- 
endants  produced  in  evidence  a  record  of  their  proceedings,  under 
atat  11  Geo.  II.  c.  19,  s.  16,  which  set  forth  all  such  circumstances  at 
were  necessary  to  give  them  jurisdiction,  and  by  which  it  appeared, 
that  they  had  pursued  the  directions  of  the  statute,  it  was  held 
that  this  record  was  not  traversable,  ^nd  was  a  conclusive  answer 
to  the  action.  Bnd.  So  in  trespass  against  magistrates  for  taking 
and  detaining  a  vessel,  a  conviction  by  them  under  the  bum-boat 
act,  is  conclusive  evidence  that  the  vessel  in  question  b  a  boat 
within  the  meaning  of  the  act,  and  properly  condemned.  BriUain 
9.  IRncdrd^  1  B.  and  B.  432 ;'  and  see  niches  v.  ClvMerbuck^  2 
BingK  436;*  Rogers  v.  Jones,  3  JB.  and  C.*409."  Fawcett  v.  FowUs, 
7  B.  and  C.  394.^  * 

Upon  the  same  principle  which  makes  a  conviction  conclusive, 
it  has  been  held,  that  •  a  certificate  from  commissioners  under  the 
act  for  settling  the  debts  of  the  army,  stating  the  sum  due  from  the 
defendant  to  the  plaintiff,  is  conclusive  in  an  action  brought  to  re- 
cover the  money.  Moody  v.  Thurston^  1  Str.  481.  See  AtL  Gen. 
9.  Davison,  1  J\f'C.  and  Y.  160. 

So  the  senteuce  of  expulsion  of  a  member  of  a  college  by  the 
roaster  and  fellows,  is  conclusive  evidence  of  that  fact,  and  cannot 
be  impeached  in  a  court  of  law.  R,  v.  Grundon,  Cowp.  315.  So 
a  sentence  of  deprivation  by  a  visitor  of  a  college,  is  m  the  same 
nianner  conclusive.  Phillips  v.  Bury,  1  Ld.  Raym. 5;  2  T.R.  346, 
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S*  C. ;  see  Harg.  Law  Tracts^  465*  So  abo  in  ejectment  against 
a  schoolmaster  who  had  been  removed  by  sentence  of  the  trustees 
of  the  school  (such  power  being  vested  in  them )  for  misbehavioiiry 
it  was  held  that  it  was  not  necessary  for  the  lessors  of  the  plaintiff 
to  prove  the  grounds  of  the  sentence,  and  that  it  was  not  compe- 
tent for  the  defendant  to  disprove  them.  Doe  t>.  Haddon^  8  Dough 
310. 

Effect  of  CouH  Soils. 

Court  rolls,  whether  of  the  court  baron  or  customary  court,  are 
evidence  between  the  lord  of  the  manor  and  his  tenants  or  copy- 
holders, B.  JV.  P.  247.  1  Phia,  Ev.  897,  and  ancient  writings  not 
properly  court  rolls,  nor  signed  by  any  of  the  tenants,  but  found 
among  the  rolls,  and  delivered  down  from  steward  to  steward,  pur- 
porting to  have  been  made  cutsensu  omnium  tenentinm,  have  been 
admitted  as  evidence  to  prove  the  course  of  descent  within  a  manor. 
Denn  v.  Spray ,  1  71  R,  466.  So  an  entry  on  the  court  rolls  of  a 
manor,  stating  the  mode  of  desert  of  lands  in  the  manor,  is  evi- 
dence  of  such  mode,  though  no  instance  of  any  person  having  taken 
according  to  it  be  proved.  Roe  v.  Parker,  5  T.  It.  26 ;  and  see  Doe 
V.  Askew^  10  East,  520.  So  in  an  action  by  a  copyholder  against 
the  freeholder  of  a  manor,  certain  parchment  writings  preserved 
amongst  the  muniments  of  a  manor,  dated  in  1698  and  1717,  pur- 
porting to  be  signed  by  certain  copyholders  of  the  manor,  stating 
an  unlimited  right  of  common  in  the  copyholders,  were  held  to  be 
evidence  of  the  reputation  of  the  manor  at  the  time,  as  to  a  prescrip- 
tive right  of  common  set  up  by  the  defendant.  Chapman  v.  Caw* 
Ian,  13  East,  10. 

Effect  of  Bishop's  Certificate. 

In  certain  cases  involving  matter  of  law  as  well  as  matter  of  fact, 
see  Omichund  v.  Baket:,  WiHes,  549,  the  certificate  of  the  bishop  is 
conclusive  evidence.  Thus,  where  issue  is  joined  upon  the  record 
in  certain  real  writs,  upon  the  legality  of  a  marriage,  or  its  imme- 
diate consequence  ''  general  bastardy,"  or  in  like  manner  in  some 
other  particular  instances  lying  peculiarly  within  the  knowledge 
of  the  spiritual  court,  as  profession,  deprivation,  and  some  others, 
in  these  cases  upon  the  issue  so  joined,  the  mode  of  trying  the 
question  is  by  reference  to  the  ordinanr,  and  his  certificate  when 
returned,  received  and  entered  upon  the  record,  in  the  temporal 
courts,  is  a  perpetual  and  conclusive  evidence  against  all  the 
world  on  thatpoint  Perde  Gray,  C.  /.,  Duch.  qflSngston^s  case, 
20  How,  St  7r.  339  ;  and  see  Com*  Dig.  Certificate.  In  bastardy 
the  trial  by  the  certificate  of  the  bishop  takes  place  at  thb  day 
only  in  the  case  of  a  general  all^ation  o£  bastardy,  and  that  only 
so  long  as  the  party  is  living,  and  not  only  living,  but  a  pifty 
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in  tiie  suiti  and  not  odIj  a  party  to  the  suit  but  adult ;  in  matri- 
monjy  in  the  two  cases  only  of  dower  and  appeaL  Per  Ld,  Laugh' 
borough.  llderUm  v.  lldertm^  2  H.  BL  156. 

Effect  of  State  Documents^  ^c. 

Acts  of  ParKament']  The  preamble  of  a  public  act  of  parlia* 
ment  reciting  the  existence  of  certain  outrages,  is  evidence  to  prove 
that  fact,  b^aose  in  judgment  ot  law  every  subject  is  privy  to  the 
nmking  of  them.    R.  v.  StUtoUj  4  JM.  and  S.  532. 

ProclamatumsJ]  The  King's  proclamation  being  an  act  of  state, 
of  which  all  ought  to  take  notice,  Per  Treby^  C.  J,  WellSj  v.  fTi/. 
KamSf  1  Ld.  Raynu  283,  is  evidence  to  prove  a  fact  recited  in  it, 
viz.  that  certain  outrages  had  been  committed  in  diflerent  parts  of 
certain  counties.    R.  v.  Sutton^  4  M  and  &  532. 

Journals  cf  Parliament]  The  Journal  of  the  House  of  Lords 
containii^  an  address  of  the  Lords  to  the  King,  and  the  King's 
answer,  in  which  certain  difierences  are  stated  to  exist  between  the 
King  of  Ei^land  and  the  King  of  Spain,  is  admissible  to  prove  the 
fact  of  such  differences  existiag.  R.  v,  Franklin^  17  How,  St.  Tr. 
637.  R.  V.  HdU  5  T.  R.  445.  But  the  resolutions  of  either  house 
of  Parliament  are  not  evidence  of  facts  therein  stated ;  thus  the 
resolution  of  the  House  of  Commons,  stating  the  existence  ^  the 
popish  plot,  was  held  to  be  no  evidence  of  that  fact.  Oates^s  case^ 
10  How.  St  Tr.  1165,  1167. 

Gazette.']  The  gazette  is* evidence  of  all  acts  of  state  there  in- 
cluded ;  as  where  it  states  that  certain  addresses  have  been  pre- 
sented to  the  King,  it  is  evidence  to  prove  that  fact,  R.  v.  Hdltj  5 
T.  R.  436.  So  proclamations  there  printed,  may  be  proved  by 
production  of  the  gazette.  Ibid.  443,  Attorn,  Gen.  v.  Iheakstone^ 
8  Price^  89.  But  the  gazette  is  not  evidence  of  matters  therein 
contained,  which  have  no  reference  to  acts  of  state,  as  a  grant  by 
the  King  to  a  subject  of  a  tract  of  land,  or  of  a  presentation ;  See 
R.  V.  Holtj  b  T.  K,  443 ;  or  of  the  appointment  of  an  officer  io  a 
commission  in  the  army.  SSrwan  v,  Cockbumy  5  Esp.  233;  R.  v. 
Gardner,  2  Gampb,  513.  It  is  usual  to  insert  advertisements  of 
the  dissolution  of  partnerships  in  the  gazette,  but  it  seems  that 
unless  the  party  to  be  afifected  by  the  notice  be  proved  to  be  in  the 
habit  of  reading  the  gazette,  it  wifl  not  be  evidence  of  such  notice. 
Graham  v.  Hopey  Peake,  154 ;  Godfrey  v,  Macavley^ibid.  155  (n) ; 
hui  see  S.  C.  I  Esp.  371,  differently  reported;  and  see  JSTewsome  v. 
ColeSf  2  Campb.  617 ;  and  Gorham  v.  Thompson,  Peake,  42.  Lord 
EUenborough  in  one  case  admitted  the  gazette  as  evidence,  but 
observed,  uat  unless  it  were  proved  that  the  party  were  in  the 
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habit  of  readily  it,  the  evidence  would  be  (rf*  little  ayaiL  Leemm. 
V.  Holt,  1  Stark.  186  r  see  aba  Munn  v.  BakeTf  2  Stark.  255.*  It 
seems  not  to  be  necessary,  in  giving^the  gazette  in  evidence^  to 

Srove  that  it  was  bought  of  the  gazette  printer,  or  where  it  came 
om.  ForsyMs  case,  Rtiss.  and  Ri/.  C.  C.  R.  277. 
A  paper  from  the  secretary  of  state's  office,  transmitted  by  the 
British  ambassador  at  a  foreign  court,  and  purporting  to  be  a  de* 
claration  of  war  by  the  government  of  that  country,  against  ano- 
ther foreign  state,  is  admissible  for  the  purpose  c^  showing  the 
precise  period  of  the  commencement  of  the  war.  Thelusoti  v. 
CasKngf  4  Esp.  266.  The  articles  of  war  printed  by  the  king's 
printer,  are  evidence  of  such  articles, R.  v.  Withers,  cited  &  T.lL 
446,  of  which  it  seems  the  court  will  take  judicial  notice.  Bradi' 
ley  v.  Arthtar,  4  B.  and  C.  304.^ 

Effect  of  Public  Books,  ^c. 

Public  books  and  documents  are,  in  many  instances,  evidence  of 
the  facts  there  recorded  Thus  the  register  of  the  Navy  Office, 
with  proof  of  the  usage  to  return  all  persons  dead,  is  evidence  to 
prove  the  death  of  a  saikr.  B.  M  P.  249.  The  book  at  Lloyd's 
stating  the  capture  of  a  ship  is  evidence  of  such  capture ;  but  it  is 
not  evidence  of  notice  of  the  loss,  unless  to  a  person  who  is  a  sub- 
scriber at  Lloyd's,  and  in  the  habit  of  examining  the  books  there. 
Abel  V.  Potts,  3  Esp.  242.  The  log-book  of  a  man-of-war  is  evir 
dence  to  prove  the  time  of  that  vessel  sailing  as  convov,  in  an  actioo 
on  the  insurance  of  another  vessel.  ly Israeli  v.  Jowett,  1  JBm. 
427.  The  bank  books  are  evidence  to  prove  a  transfer  of  stock. 
Breton  v.  Cope,  Peake,  30.  So  the  book  from  the  master's  office 
in  K.  B.  to  prove  a  person  an  attorney  of  that  court,  witl^out  pro* 
duction  of  the  roll.  R.  v.  Crossley,  2  Esp.  524.  So  the  poll  books 
at  an  election.  Mead  v.  Robinson,  WiUes,  424.  So  the  books  of 
the  King's  Bench  and  Fleet  prisons,  are  admissible  to  prove  the 
dates  of  the  commitment  and  discharge  of  prisoners ;  jR.  v.  Aickles^ 
Leach,  C.  L.  436 ;  but  not  the  cause  of  commitment,  of  which  the 
commitment  itself  is  the  best  evidence.  Sake  v.  Thomas^  3  B.  and 
P.  188.    The  copy  of  an  official  paper,  containing  the  number  of 

Eassengers  on  board  a  vessel,  made  in  pursuance  of  an  act  of  par- 
ament  by  the  captain,  and  deposited  at  the  India  House,  is 
admissible  to  show  the  number  and  description  of  the  persons 
on  board  the  vessels.  Richardson  y.  MeUish,  R.  and  M.  66.  2  Bingh. 
229,"  S.  C.    Excise  books,  transcribed  from  the  master's  specimen 

taper,  are  evidence  against  him  without  calling  the  officers  who 
ave  transcribed  them,  as  it  is  said  ex  necessitate  reL  A.  v.  Grims- 
tJDOod,  1  Price,  369.  Entries  in  the  books  of  the  clerk  of  the  peace, 
of  deputations  many  years  since  granted  to  gamekeepers  by 
the  owner  of  a  manor,  are  evidence  to  show  that  the  party  there 

«^  S  Eof.  Com.  Uw  lUpi.  S49.   'Sid.  339.    t  10  Id.  340.    '9  Id.  391. 
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fnentionecl  exercised  the  right  of  appointing  gamekeepers  by  npply* 
ing  to  the  clerk  of  the  peace  to  get  certificates,  without'production 
of  the  deputation  themselves.  Hunt  v.  Andreirs,  S  B,  and  A.  341  ;* 
see'  Ruahtfforth  v.  Craven^  1  M*C.  and  F.  417.  Returns  of  sales  of 
com  under  1  and  2  Geo.  IV.  c.  87,  are  not  conclusive  evidence  to 
show  the  parties  to  whom  the  corn  was  delivered.  Woodiey  v. 
Brown^  2  Bingh.  527.^  An  entry  in  a  vestry  book,  stating  that  A. 
was  duly  elected  treasurer  of  the  parish,  at  a  vestrv  duly  held  in 
pursuance  of  notice,  is  evidence  of  such  election ;  jR.  v.  Martin^  2 
Campb.  100 ;  and  a  wardmote  book,  to  prove  the  election  of  a  con- 
stable in  the  city  of  London.  Underhitt  v.  WiUs^  3  Esp.  56.  So  in 
an  action  for  disturbing  the  plaintiff  in  the  enjoyment  of  a  pew, 
claimed  in  right  of  his  messuage,  an  old  entry  in  the  vestry  book 
signed  by  the  churchwardens,  stating  repairs  of  the  pew  by  a  former 
oiwner  of  the  messuage  (under  whom  the  plaintiff  claims))  in  consi* 
deration  of  his  using  it,  is  evidence  to  prove  the  plaintiff's  title,  for 
it  is  made  by  the  churchwardens  on  a  subject  within  the  scope  of 
their  official  authority.  Price  v.  LUtieiwod^  2  Campb.  288.  fiy 
stat.  17  Gea  II.  c.  38,  s.  14,  true  copies  of  all  rates  and  assessmenti 
made  for  the  relief  of  the  poor  are  to  be  entered  in  a  book  provided 
for  that  purpose,  by  the  churchwardens  and  overseers  of  every 
parish ;  and  by  stit.  42  Geo.  IIL  c.  46,  the  particulars  of  parish  in* 
dentures  are  directed  to  be  entered  in  a  book,  which  book  shall  be 
deemed  sufficient  evidence  in  courts  of  law  of  the  existence  and 
particulars  of  such  indentures,  in  case  it  shall  be  proved  that  the 
originals  are  lost  or  destroyed.  Corporation  books  are  evidence  be* 
tween  members  and  the  corporation,  but  they  are  not  evidence  in 
favour  of  the  corporation  against  a  stranger:  Mayor  qf  London  v. 
Mayor  of  Lynn^  1  if.  BL  214  (ti).  Marriage  r.  Lawrence,  3  B.  and 

A.  142  Y"  unless  the  entry  be  of  a  public  nature.  Per  Abbott,  C.  /., 
ibid.  R,  V,  Moihersellj  1  Sir.  93.  In  an  action  by  a  corporation  for 
tolls,  entries  in  their  own  books  are  not  admissible  for  them.  BreU 
o.  Beales,  1.  M.  and  M.  429.  Rolls  or  ancient  books,  in  the  herald's 
office,  are  evidence  to  pro%'e  a  pedigree,  but  an  extract  of  a  pedi- 
gree, proved  to  be  taken  out  of  records  is  not,  because  such  extract 
is  not  the  best  evidence,  as  a  copy  of  such  records  might  be  had. 

B.  JV.  P.  248.  Kingv.  Forster,  Sir  T.  Jones,  224.  The  herald's  vi* 
sitation  books  of  counties  are  also  evidence  on  a  question  of  pedi- 
gree. PitUm  V.  Walter,  1  Str.  162 ;  see  Vin.  Ab.  Ev.  {A.  ft.  39.)  A 
general  history  may  be  given  in  evidence  to  prove  a  matter  relat- 
ing to  the  kingdom  in  general ;  JB.  JV.  P.  248.  Vin.  Ab.  Ev.  {A.  ft. 
46) ;  thus  chronicles  have  been  admitted  to  prove,  that  at  a  certain 
period  King  Philip  had  not  assumed  the  style  given  him  in  a  deed, 
jSfeale  v.  Fay,  cited  I  Salk.  282.  So  Speed's  Qironicle  was  admit- 
ted as  evidence  of  the  death  of  Edward  the  Second's  queen. 

•  6  £iig.  Com.  Law  lUps.  313.    ^  9  Id.  509.    •  5  Id.  t4S. 
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Brounker  v.  Atkins^  Skin.  14.  But  a  general  history  is  not  evidence 
to  prove  a  particular  custom.  B.  JV*.  P.  248.  Thus  Camden's  Bri- 
tannia was  held  to  be  no  evidence  on  an  issue  whether^  by  the  cus- 
tom of  Droitwich,  salt  pits  could  be  sunk  in  any  part  of  the  town* 
Stainer  v.  Burgesses  ojDroitwich^  1  Soft.  282.  By.  the  same  prin- 
ciple under  which  entries  in  public  books  are  admitted  to  prove 
the  facts  there  stated,  it  has  been  held  that  the  post-office  marks, 
in  town  or  country,  proved  to  be  such,  are  evidence  that  the  letters, 
on  which  they  are  impressed,  were  in  the  office  to  which  those 
marks  belong,  at  the  dates  those  marks  specify.  Plvmer*s  case, 
Russ.  and  Ry.,  C.  C.  R.  264 ;  and  see  Fletcher  v.  Braddyll,  3  Stark. 
64.**  Archangeh  v.  Thompson^  2  Campb.  623.  Cotton  v.  JameSf  I 
MandM.2'76. 

An  almanack  is  good  evidence  to  prove  that  a  particular  day 
was  Sunday.  Page  v.  Faucet^  Cro.  Elk.  227. 

Effect  ofPiiblic  Registers.  , 

The  registers  of  christenings,  marriages,  and  burials,  preserved 
in  churches,  or  copies  of  them,  are  good  evidence.  B.  JV*.  P.  247. 
Where  it  appeared,  that  the  practice  was  to  make  entries  in  the 
general  parish  register  once  in  three  mcMiths,  out  of  a  day-book,  in 
which  the  entries  were  made  immediately  after  the  christening  or 
on  the  same  morning,  and  in  the  day-book,  after  a  particular  entry, 
the  letters  B.  B.  (signifying  base  born)  were  inserted,  which  were 
omitted  in  the  register,  it  was  held  that  evidence  of  the  day-book 
could  not  be  received,  for  that  there  could  not  be  two  parish  re- 
gisters. May  V.  May,  2  Sir.  1073.  The  register  is  no  evidence  of 
the  identity  of  the  parties.  Birt  v.  Barlow,  Dough  162 ;  ante,  p,  50. 
The  books  of  the  Fleet  prison  are  not,  as  it  seems,  evidence  to  prove 
a  marriage,  for  they  are  not  made  by  public  authority.  Rejected 
by  Ld.  Kenyan,  Read  v.  Passer,  Peake,  231.  1  Esp.  213,  S.  C.  By 
db  Grey,  C.  J.  Howard  v.  Burtonwood,  Peake,  233  (n).  By  Lord 
Hardwicke  and  Lee,  C.  J.  ibid.  By  Le  Blanc,  J.  Cooke  v.  Lloyd, 
Peake  Ev.  Appx.  78.  By  Burrough,  J.  Doe  v.  Passingham,  MS. 
Shrews.  Sum.  Ass.  1 826.  Said  to  have  been  admitted  by  Heath,  J. 
Doe,  dem.  Passingham  v.  Lloyd,  Shrews.  Sum. .  Ass.  1794,  Peake, 
231 ;  and  see  Doe  v.  Madox,  1  Esp.  197.  Lloyd  v.  Passingham,  16 
Ves.  49.  It  seems,  however,  that  declarations  by  the  parties,  that 
they  have  been  married  at  the  Fleet,  are  evidence  of  a  marriage. 
Lawrence  v.  Dixon,  Peake,  136.  Reed  v.  Passer,  id.  231.  The 
copy  of  a  register  of  a  foreign  chapel  is  not  admissible  in  our  courts 
to  prove  a  marriage  abroad ;  Leader  v.  Barry,  1  Esp.  353 ;  nor  of 
a  dissenting  chapel,  since  it  is  not  a  public  document.  Newham  v. 
Raithby,  1  PhilKmore,  315."  So  a  copy  of  a  register  of  Baptism 
kept  in  the  island  of  Guernsey,  is  not  admissible.  Muet  v.  Le  Mesu- 
tier,  1  Cos^s  Ca.  275. 

'  14  Xing.  Com.  Law  Rept.  164.    •  1  Eng.  Eccles.  Reps.  90. 
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Ab  entry  in  a  register  of  baptism,  as  to  the  time  of  a  child's  hirfh, 
is  not  evideDce  of  the  age.  Wihen  v.  Lawy  3  Stark.  63.'  R.  v.  Clan- 
homy  4  C.  and  P.  29.s  Nor  is  the  register  of  the  christeoiog  of  a 
chiid  in  a  particular  parish  evidence,  when  unaccompanied  by  other 
circumstances,  that  the  chiid  was  bom  in  that  parish.  R.  v.  Korik 
PetherioTiy  5  B.  and  C.  508.^  An  entry,  by  a  minister,  of  a  bap- 
tism which  took  place  before  he  became  minister,  and  of  which  be 
received  information  from  the  parish  clerk,  is  not  admissible,  nor  is 
the  private  memorandum  of  the  fact  made  by  the  clerk  who  was 
present  at  tbe  baptisnf.  Doe  v.  Bray,  6  B.  and  C.  813.'  It  seems 
that  a  bishop's  register  is  evidence  of  the  fsftts  stated  in  it  Arnold 
V.  Bp.  of  Bath  and  Wells,  5  Bingh.  SIG.'^ 

Effect  of  Awards. 

■ 

•  An  award  r^ularly  made  by  an  arbitrator  to  whom  matters  in 
difference  are  referred,  is  conclusive  in  an  action  at  law  on  tbe 
parties  to  the  reference,  upon  all  matters  inquired  into  within  the 
submission.  1  PhilL  Ev.  360 ;  and  see  Campbell  v.  Twemlow,  1 
Price,  81.  Dunn  v.  Murray,  9  B.  and  C.  780.*  Thus  where  in 
an  action  of  ejectment  it  appeared  that  the  lessor  of  the  plaintifiTand 
the  defendant  had  before  referred  their  right  to  the  land  to  an 
arbitrator,  who  had  awarded  in  favour  of  the  lessor,  it  was  held, 
that  the  award  concluded  the  defendant  from  disputing  the  lessor's 
title.  Doe  v.  Rosser,  3  East,  11 ;  see  Chamb.  Landl  and  Ten.  267. 
But  where  on  a  reference  by  landlord  and  tenant,  the  arbitrator 
awarded,  that  a  stack  of  hay  left  upon  the  premises  by  the  tenant, 
should  be  delivered  up  by  him  to  the  landlord,  upon  the  tenant  be* 
Ing  paid  a  certain  sum,  it  was  held,  that  the  property  in  the  bay 
did  not  pass  to  the  landlord,  on  his  tender  of  the  money,  by  mere 
force  of  the  award,  against  the  consent  of  the  tenant,  who  refused 
to  accept  the  money,  or  deliver  up  the  hay.  Hunter  v.  Rice,  15 
Bast,  100.  Where  the  commissioners  under  an  inclosure  act  were 
directed  to  make  an  award  respecting  the  boundaries  of  a  parish, 
and  to  advertise  a  description  of  the  boundaries  so  fixed,  and  the 
boundaries  so  fixed  were  to  be  inserted  in  their  award,  and  to  be 
binding,  final  and  conclusive,  but  the  boundaries  mentioned  in  the 
award  varied  from  those  which  had  been  advertised,  it  was  held, 
that  the  commissioners  not  having  pursued  their  authority,  their 
award  was  n6t  binding  as  to  the  boundaries.  R.  v.  Washbrook,  4 
B.  and  C  732.'*  An  award  made  on  a  reference  of  all  matters  in 
difference  between  the  parties,  will  not  be  a  bar  with  regard  to  any 
demand  which  was  not  in  difference  between  them  at  the  time  of 
the  submission,  nor  referred  by  them  to  the  arbitrators.  Ravee  v. 
Farmer,  4  T.  R.  146.  Smitk  v.  Johnson,  15  East,  213.  See  Thorpe 
V.  Cooper,  5  Bingh.  129.» 

Where  no  arbitration  bonds  had  been  entered  into,  but  the  arbi- 

f  14  En^.  Com.  Law  Reps.  153.    f  19  Id.  260.    ^11  Id.  290.     *  15  Id.  339. 
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(ratora  made  an  a  ward,  £yre,  C.  J.,  admitted  the  award  as  evidence 
under  the  account  stated ;  Keen  v.  Batskore,  I  Esp.  194  ;  and  in 
assumpsit  on  a  policy  of  insurance,  Lord  Kenvon  admitted  evi- 
dence that  the  defendant  had  agreed  to  be  bound  by  an  award  to 
which  other  persons  were  parties,  and  that  the  award  was  in  fa- 
vour of  the  piaintifil    Kingston  v.  Phelps^  Peake^  227. 

As  to  the  eflect  of  presumptive  evidence,  hearsay,  and 
skNis,  see  those  Uties  respectively. 


STAMPS. 


Effect  of  want  of  Stamp']  An  instrument  requiring  a  stamp  can- 
not be  produced  in  evidence  without  being  stamped,  and  if  parties 
agree  by  parol  to  be  bound  by  the  same  terms  as  those  contained 
in  a  written  instrument,  the  latter  cannot  be  given  in  evidence 
unless  properly  stamped.  Ttamer  v.  Powers  7  B,  and  C.  625.*  See 
Drant  v.  Brown^  3  JB.  andC.  665.'  Where  an  unstamped  instru- 
ment in  writing  has  been  lost,  R.  t^  Castlemorion,  3  B,  and  A.  588,* 
or  destroyed  even  by  the  party  who  objects  to  the  want  of  the 
stamp»  Rippener  v.  iVrightf  2  B.  and  A.  478,  parol  evidence  of  the 
contents  is  inadmissible.  But  in  some  cases,  in  which  an  instru- 
ment has  been  lost,  which  is  not  proved  to  have  been  properly 
stamped,  that  fact  may  be  presumed,  as  where  an  indenture  of  ap- 
prenticeship, executed  thirty  years  before,  was  lost,  it  was  pre- 
sumed to  have  been  properly  stamped,  though  an  officer  from  the 
stamp-ofl^ce  proved  that  it  did  not  appear  that  any  such  indenture 
had  been  stamped.  R.  v*  Long  Buckley^  7  EasU  45.  And  where 
a  party  refuses  to  produce  an  agreement  after  notice,  it  will  be  pre- 
sumed as  against  him  to  be  properly  stamped.  Crisp  v.  Andersont 
1  Stark,  35.**  Where  the  transaction  is  capable  of  being  l^ally 
proved  by  other  evidence  than  that  of  the  instrument  which  ought 
to  bear  a  stamp,  such  evidence  nmy  be  resorted  ta  Thus,  where  a 
promissory  note  appears  to  be  improperly  stamped,  the  plaintiff 
may  resort  to  the  original  consideration.  Farr  v.  Price^  1  Eastf  58. 
Tyte  V.  JoneSf  id.  (n).  So,  though  an  unstamped  receipt  is  no  evi- 
dence of  payment,  the  fact  of  payment  may  be  proved  by  a  witness 
,  who  was  present  Rambert  v.  Cohen^  4  Esp.  213.  So  where  an 
action  is  brought  upon  an  instrument  which  ought  to  be  stamped, 
and  the  form  of  the  pleading  is  such,  that  at  the  trial  it  was  not  ne- 
cessary to  produce  the  instrument,  a  court  of  law  will  not  examine 
whether  the  instrument  is  legally  available  with  reference  to  the 
stamp  laws.  Per  Lord  Eldon,  Huddlestone  v.  Brtscoe^  1 1  Ves.  596* 
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Tivnne  «.  Protkeroe^  2  JIf.  and  S.  358.  If  a  plaintiff  succeeds  in 
making  out  a  case  of  implied  or  oral  contract,  and  it  does  not  ap- 
pear on  the  cross-examination  of  his  witnesses  that  there  was  any 
contract  in  writing,  the  defendant  will  not  be  allowed  to  give  an 
unstamped  written  contract  in  evidence  for  the  purpose  of  nonsuit- 
ing the  plaintLK  Fielder  v.  Ray^  6  Bineh,  332;-  and  see  Reed  v. 
Deere,  7  B.  and  C.  286.*  R.  v.  Inhab.  ofRawden,  8  B.  and  C.  708.« 
A  party  who  executes  the  counterpart  of  a  deed  properly  stamped 
cannot  object  to  its  admissibility  in  evidence  on  the  ground  that  the 
original  is  not  properly  stamped*  Paul  v.  Meek,  2  Y,  and  J.  116, 
ante  p.  2. 

Urutamped  instrument,  when  evidence  for  collateral  purposes.'] 
In  many  cases  an  instrument  not  legally  stamped  is  admissible  to 
prove  a  collateral  fact  Thus,  in  an  action  of  debt  for  bribeir  at 
an  election,  an  unstamped  promissory  note  payable  to  the  defend- 
ant, which  the  witness  said  he  had  given  for  the  repayment  of 
money  received  by  him  as  a  voter,  from  the  defendant,  is  evidence 
to  corroborate  the  testimony  of  the  witness.  Dover  v.  Maestaer,  5 
Esp.  92«  So  to  refresh  a  witness's  memory,  ante  p.  98.  So  an 
unstamped  promissory  note  may  be  given  in  evidence  to  establish 
fraud,  by  snowing  that  it  was  written  by  the  maker  in  a  state  of 
intoxication.  Gregory  v.  Fraser^  3  Camph.  454.  And  the  court 
may  inspect  an  unstamped  writing  for  the  purpose  of  ascertaining 
whether  its  contents  preclude  the  admission  of  parol  evidence.  R* 
«.  Pendleton,  15  East,  440.  Where  a  party  decla;%d  upon  two 
written  agreements,  by  the  second  of  which  variations  were  made 
in  the  first,  and  there  were  also  counts  upon  each  separately,  and 
it*-appeared  when  the  instruments  were  produced  in  evidence  by 
the  plaintiff  that  the  first  only  was  stamped,'  it  was  held  that  the 
second  could  not  be  read  in  evidence  to  support  the  plaintiff's 
case,  but  might  be  looked  at  by  the  court  in  order  to  ascertain 
whether  the  first  was  altered  by  it,  and  that  therefore  the  plain- 
tiff could  not  exclude  the  second  agreement,  and  proceed  upon  the 
counts  setting  out  the  first  only.  Reed  v.  Deere,  7  B.  and  C.  261.* 
But  where  in  an  action  against  an  acceptor  it  appeared  that  on  the 
bill  becoming  due  his  name  had  been  erased  and  another  bill  (un- 
stamped) djrawn  on  the  back  of  the  first,  it  was  held  that  the 
unstamped  bill  could  not  be  submitted  to  the  jury  for  the  purpose 
of  drawing  the  conclusion  that  the  first  bill  had  been  cancelled. 
Sweeting  «,  Ihlse,  0  B.  and  C.  365  r  <»'''^d  see  Sutton  v.  Toomer,  7 
B.  and  C.  416.'' 

Several  stamps  and  several  contracts  with  one  stamp,']  Where 
the  subject  matter  of  the  instrument  is  joint,  though  several  per* 
sons  are  interested  in  it,  only  one  stamp  is  requisite.    Thus,  an  as- 
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signmeDt  of  the  prize-money  of  several  seamen  on  board  a  piiTa- 
teer,  payable  out  of  one  fund,  requires  only  one  itamp.  BcJter  v» 
JardinCf  13  Easty  235  (n).  So  an  agreement  by  several  for  a  sub* 
scription  for  one  common  fund.  Davis  v.  WUliamSt  13  E<isi9  233. 
So  an  agreement  of  reference  by  all  the  underwriters  on  one  pol- 
icy. Chiodson  u.  Forbes^  6  Taunt.  ITl."^  So  a  bond  by  several  ob* 
ligors»  in  a  penalty  conditioned  for  the  performance  of  certain  acts, 
by  each  and  every  of  them.  Bowen  v.  Ashley^  1  AI R.  274 ;  6  TaunL 
175;^  and  see  Stead  v.  Liddard^  1  Bingk.  IMj  Boose  v.  Jackson^ 
8  B.  and  B.  185."  And  where  the  members  of  a  mutual  insurance 
club  all  executed  the  same  power  of  attorney,  severally  authoriz- 
ing the  persons  therein  named  to  sign  the  club  policies  for  them,  it 
was  held  to  require  only  one  stamp.  AUen  v.  Morrisonf  8  J3.  and 
C.  565.* 

Where  a  paper  contains  several  contracts,  and  ccmsequently  re* 
quires  l^everal  stamps,  but  only  one  is  impressed  upon  it,  that  stamp 
applies  to  the  contract  on  which  it  is  impressed.  Powell  v.  Ed- 
munds^ 12  Easty  6.  And  where  an  instrument  contains  a  contract 
of  demise  general  in  its  terms  but  several  in  its  operation  with  re* 
spect  to  the  difierent  tenants  who  sign,  it  is  matter  of  evidence  to 
which  contract  the  stamp  applies,  and  the  juxta-position  of  the 
stamp  is  to  be  r^arded.  Doe  v.  Day^  13  Easi^  341.  Where  the 
several  admissions  of  five  corporators  as  freemen  were  written  on 
the  same  paper  with  only  (Mie  stamp,  such  stamp  was  held  to  apply 
to  the  first  admission  only,  and  the  others  could  not  be  read.  R,  v. 
Reeks,  2  Ld.  Raym.  1445 ;  and  see  Perry  v.  Bouckier^  4  CasnplK 
80.  Waddington  v.  Francis^  5  Esp.  182. 

Proper  denomination.']  By  stat.  43  Geo.  HI.  c.  127,  »  6,  if  t&e 
stamp  is  of  a  proper  denomination  it  shall  not  be  ineffectual  firom 
its  being  of  a  greater  value  than  the  stamp  acts  require,  and  by 
stat.  55  Geo.  IIL  c.  184,  s.  10,  all  instruments  for,  or  upon  which 
any  stamp  or  stamps  shall  have  been  used,  of  an  improper  denom- 
ination, or  rate  of  duty,  but  of  equal  or  greater  value,  in  the  whole, 
with  or  than  the  stamp  or  stamps  which  ought  regularly  to  have 
been  used  thereon,  shall  be  deemed  valid  and  efiectual  in  law,  ex- 
cept in  cases  where  the  stamp  or  stamps,  used  in  such  instruments, 
shall  have  been  specifically  appropriated  to  any  other  instrument 
by  having  its  name  on  the  face  thereof. 

If  an  instrument  bear  a  proper  stamp  when  produced  at  the 
trial  it  is  sufficient,  though  it  was  not  stamped  when  it  was  ejDO- 
cuted,  provided  the  commissioners  of  stamps  are  not  expressly  pro- 
hibited from  subsequently  affixing  a  stamp.  jR.  v.  Bishop  of  Chester, 
1  Str.  624 ;  and  see  Rogers  v.  James,  7  Taunt  147.^  But  with  re- 
gard to  an  instrument  to  which  a  stamp  cannot  be  subsequently 
affixed,  an  inquiry  as  to  the  time  when  the  stamp  waa  put  on  is  ad- 
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mianble.    Green  v.  DavieSf  4  A  and  C.  241  ;*  but  see  Wright «» 
Biley,  Peake,  173. 

When  an  instrument  has  been  stamped  on  payment  of  a  penalty 
it  is  admisRUe,  though  the  receipt  has  been  erased,  provided  it  he 
proved  that  such  receipt  was  once  indorsed.  It  is  not  necessaiy  to 
prove  the  commissioBers'  sisniature  to  the  receipt  Apothecaries* 
Company  o.  Femihoughf  2  C.  and  P.  4d0.< 

Administration^  Letters  of. 

Where  an  administrator  is  bound  to  prove  his  title  at  the  trial, 
aad  produces  letters  of  administration  stamped  for  a  less  sum  than 
that  which  he  seeks  to  recover  in  the  action,  it  is  ground  of  non- 
suit. Hunt  V.  Stevens f  3  Taunt,  113.  On  payment  of  the  full  duty, 
such  letters  may  be  restamped  with  the  proper  stamp.  55  Geo, 
IIL  c.  164,  s*  41.  But  where  an  administrator  is  not  bound  to  prove 
his  title,  as  where  he  sues  on  promises  to  his  intestate,  and  non  as- 
sumpsit is  pleaded,  the  defendant  Cannot  insist  on  the  plaintiflT 
proving  his  title,  by  producing  the  letters  of  administration,  and  if 
produced,  cannot  object  that  they  are  not  properly  stamped. 
jThynne  v.  ProOteroe^  1  M,  and  S.  553. 

Agreements. 

By  55  Geo.  IIL  c;  184,  Sched.  an  agreement,  or  any  minute,  or 
noemorandum  of  an  agreement,  made  in  England,  under  hand  only, 
or  made  in  Scotland,  without  any  clause  of  registration,  and  not 
otherwise  charged  in  that  schedule  to  that  act,  nor  expressly  ex- 
empted from  all  stamp  duty,  where  the  matter  thereof  shall  be  of 
the  value  of  20/,  or  upwards,  whether  the  same  shall  be  only  evi- 
dence of  a  contract,  or  obligatory  upon  the  parties,  from  its  being 
a  written  instrument,  together  with  every  schedule,  receipt,  or 
other  matter  put  or  indorsed  thereon,  or  annexed  thereto,  shall 
bear  a  1/.  stamp.  See  similar  pramsions  in  44  Geo.  IIL  c.  98,  48 
Geo.  III.  c.  149,  upon  which  many  of  the  cases  cited  below  arose. 

The  following  are  the  exemptions  in  the  schedule : — 

First  Exemption.  Label,  slip,  or  memorandum,  containing  the 
heads  of  insurances  to  be  made  by  the  corporations  of  the  Koyal 
Exchange  Assurance,  or  London  Assurance,  or  by  the  corporations 
of  the  Royal  Exchange  Assurance  of  houses  and  goods  from  fire, 
and  London  Assurance  of  houses  and  goods  from  fire. 

Second  Exemption.  Memorandum  or  agreement  for  granting  a 
lease  or  tack,  at  rack  rent)  of  any  messuage,  land,  or  tenement, 
under  the  yearly  rent  of  5/.  An  agreement  for  a  building  lease, 
though  under  5/^per  annum,  is  not  within  this  exemption,  the  inter- 
est Iming.a  beneficial  one*    Doe  v.  Boulcot,  2  Esp.  595. 

Tlkird  Exemption.    Memorandum  or  agreement  for  the  hire  of 
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sxnj  labourer,  artificer,  maDufacturer,  or  menial  servaDt  The 
assignment  of  an  apprentice  is  not  within  this  exemption.  R.  «.  SL 
Paul's,  Bedford,  6  T.  R.  452. 

Fourth  Exemption.  Memorandum,  letter,  or  agreement  made 
for  or  relating  to  the  sale  of  any  goods,  wares,  or  merchandizes. 

Cases  within  the  Fourth  Exemption.  An  undertaking  to  guaran- 
tee the  payment  of  goods,  to  be  furnished  to  third  persons.  IVar* 
ringUm  v.  Furbor,  8  East,  242.  An  agreement  by  A.  to  take  half 
of  certain  goods  bought  by  B.  on  their  joint  account,  and  to  furnish 
fi.  with  half  the  amount  in  time  for  payment.  Venning  v.  Leckie^ 
13  East^  7.  An  agreement  to  cancel  a  former  agreement  relative 
to  the  sale  of  goods,  and  for  the  future  sale  of  goods,  upon  different 
terms.  *  Whitworth  v,  Crockett,  2  Stark.  431.*  An  agreement  for 
the  sale  of  rape  oil,.not  yet  expressed  from  the  seed.  WUks  v.  Ai- 
kinson,  6  Taunt.  11 ;'  but  see  Buxton  v.  BedaU,  3  Easi^  308.  An 
agreement  for  the  sale  of  chimney-pieces,  the  vendor  "^  te  finish 
them  in  a  tradesman-like  manner."  Hughes  v.  Breeds^  2  Car.  and 
P.  159.'  A  receipt  for  the  price  of  a  horse  containing  a  warranty 
of  soundness.  Shrine  v.  Elmore,  2  Campb.  407.  An  agreement 
for  a  crop  growing  in  a  close,  to  be  removed  immediately,  and  con- 
ferring no  interest  in  the  land.  Parker  v.  SianUand,  11  East^  362. 
Warwick  v.  Bruce,  2  M.  and  S.  205.  Evans  v.  Roberts,  5  B.  and  C. 
829.^  An  agreement  for  the  purchase  of  timber,  though  the  trees 
are  growing.  Smith  v.  Surman^  9  B.  and  C.  561.'  An  agreement 
to  supply  a  house  with*  water.  West  Middlesex  W.  W.  v.  Tenner^ 
kropp,  1  M.  and  M,  408.  Some  of  the  above  cases  were  decided 
on  the  4th  sec.  of  the  statute  of  frauds,  but  they  apply  as  authori- 
ties on  the  stamp  act  also. 

Cases  not  within  the  Fourth  Exemption.  An  agreement  in  fieri 
for  the  making  of  goods,  and  for  work  and  labour  to  be  done,  as  for 
putting  up  certain  machines.  Buxton  v.  BedaU,  3  Easty  303 ;  bui 
see  Wilkes  v.  Atkinson,  6  Taunt.  1  ] .'  Hughes  v.  Breeds,  2  Cerr.  and 
P.  159,  supra  ;  see  also  WaddingUm  v.  Bristowy  2  B.  and  P.  455. 
An  agreement  by  a  principal  to  provide  for  certain  bills  drawn 
upon  his  factor,  if  certain  goods,  then  either  in  the  factor^s  posses- 
sion or  about  to  be  placed^  there,  should  remain  unsold  at  the  time 
of  the  bills  falling  due ;  for  the  exemption  is  confined  to  instruments 
whereof  the  sale  of  goods  is  the  primary  object  Smith  v.  CatOTf  2 
B.  and  A.  778.  An  agreement  for  the  sale  of  growing  crops,  con* 
ferring  an  interest  in  the  land.  Crosby  v.  Wadsiborth,  6  East^  602 
{case  on  the  4ith  sec.  of  the  staL  of  frauds),  Waddington  v.  Bristow, 
2  B.  and  P.  453.  ^mmerson  v.  Heelis,  2  Taunt  38  {case  on  the 
4th  sec.  of  the  stat.  of  frauds).  So  a  sale  of  growing  underwood  to 
be  cut  by  the  purchaser,  has  been  held  to  confer  an  interest  in 
land  mider  the  4th  section  of  the  statute  of  frauds.  Scarell  o. 
BoxaU,  1  Y.  and  J.  366.  A  contract,  under  seal,  for  the  sale  of 
goods.  Per  Bayley,  J.,  Clayton  v.  Burtenshaw,  5  JB.  and  C.  45> 
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Fifth  Exemption.  Memorandum  or  agreement  made  between 
the  master  and  mariners  of  any  ship  or  vessel,  for  wages  on  any 
vojage  coastwise,  from  port  to  port,  in  Great  Britain. 

Sixth  Exemption.  Letters  containing  any  agreement  (not  be* 
fore  exempted),  in  respect  of  any  merchandise,  or  evidence  of  such 
an  agreement,  which  snail  pass  by  the  post  between  merchants  and 
other  persons  carrying  on  trade  or  commerce  in  Great  Britain,  and 
residing,  and  actually  being,  at  the  time  of  sending  such  letters, 
at  the  distance  of  haj  miles  from  each  other. 

A  letter  by  a  son  who  managed  his  mother's  business,  to  a  credi- 
tor of  his  mother,  residing  above  fifty  miles  from  him,  containing  a 
promise  to  p^  the  debt  of  the  mother,  is  within  this  exemption. 
MKenzie  v.  Banks,  D  T.R.  176. 

The  statute  only  requires  an  agreement  to  be  stamped  when  the 
matter  thereof  shall  be  of  the  value  of  20/.  or  upwards.  It  there- 
fore only  applies  when  the  value  of  the  contract  is  measurable ; 
thus  a  contract  of  marriage  may  be  proved  by  unstamped  letters. 
Orford  v.  Cote,  2  Stark.  351.i  And  a  memorandum  by  a  wharfinger, 
of  the  receipt  of  goods,  to  be  shipped  in  a  particular  manner,  may 
be  given  in  evidence  to  show  the  terms  upon  which  they  were  re- 
ceived, without  a  stamp,  the  value  of  the  goods  being  above  20/., 
but  the  wharfage  being  of  less  amount  Chadmck  v.  SiUs^  R.  and 
M.  15.  A  written  paper,  delivered  by  the  auctioneer  to  the  bidder, 
to  wh(Mn  lands  were  let  by  auction,  containing  the  description  of 
the  lands,  the  term  for  which  they  were  let  to  the  bidder,  and  the 
rent  payable,  but  not  signed  by  the  auctioneer,  or  any  of  the  par- 
ties, was  held  not  to  require  a  stamp,  nor  to  exclude  parol  evi- 
dence, since  it  was  collateral  to  the  taking,  and  was  no  more  than 
if  the  auctioneer  had  told  the  defendant  on  what  terms  he  was  to 
bold.  Ramsbottom  v.  Tunbridge^^M.  and  S.  434.  So  a  proposal 
from  A.  to  B.  to  let  to  B.  a  piece  of  land,  on  the  terms  contained  in 
a  written  agreement  between  B.  and  C.,  A.  afterwards  agreeing 
that  R  should  have  the  land  on  the  terms  proposed,  does  not  re- 
quire a  stamp.  Drantv.  Brown,  5  D.  and  k.  582."  3  B.  and  C; 
665,  S.  C.  Hawkins  v.  Warre,  3  B.  and  C.  690."  So  a  mere  or- 
der for  goods  does  not  require  a  stamp ;  Ingram  v.  Lea,  2  Campb. 
521 ;  but  a  written  paper  signed  by  an  auctioneer,  and  delivered 
to  the  bidder,  to  whom  lands  were  let  by  auction,  containing  the 
terois  of  the  letting,  and  the  rent  payable,  must  be  stamped.  Rams* 
bottom  V.  MorHet/f  2  M.  and  S.  445. 

In  an  action  against  an  attorney,  the  plaintiff  gave  in  evidence 
the  following  uns^mped  letter :  ^'  1  have  this  day  received  a  bill  of 
exchange  for  50/.  (describing  it),  which  I  hold  as  your  attorney,  to 
recover  the  value  on  from  the  respective  parties,  or  to  make  such 
other  arrangement  for  your  benefit  as  may  appear  to  me  in  my 
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professional  capacity  reasonable  and  proper/'  It  was  held  that 
this  letter  was  not  evidence  of  a  contract,  but  a  mere  acknowledg- 
ment of  the  duty  which  the  party  took  upon  himself  to  perform, 
and  that  it  therefore  required  no  stamp.  Jbangdon  v.  Wtkon^  7  B. 
and  C.  640  (n).  Mullet  v.  Hutchinson,  7  B.  and  C.  639/  1  JH  and 
R,  522,  S.  C. 

Appraisements. 

By  55  Geo.  III.  c.  184,  sch.  part  1^  appraisement  or  valuation  of 
any  estate  or  efiects,  real  or  personal,  heritable  or  moveable,  or  of 
any  interest  therein,  or  of  the  annual  value  thereof,  or  of  any  di- 
lapidations, or  of  any  repairs  wanted,  or  of  the  materials  or  labour 
used  or  to  be  used  in  any  buildings,  or  of  any  artificer's  work  what- 
soever, must  be  stamped,  where  the  amount  of  appraisement  does 
not  exceed  50^  2^.  6^.,  where  it  exceeds  50^  ana  does  not  exceed 
lOOL  55.,  100/.  and  not  200/.  10s.,  200/.  and  not  500^  I5s.,  above 
500/.  1/.  Where  nothing  is  referred  but  the  mere  value  of  goods, 
and  the  repairs  of  a  farm,  an  appraisement  stamp  is  proper,  and 
not  an  award  stamp.  .Leeds  v,  nurrowSf  12  East,  1.  See  Jebb.  o. 
MKiernan,  1  M.  and  M,  340,  post    It  seems  that  the  words  **  ap- 

Kraisement  or  valuation"  do  not  extend  to  such  as  are  made  mere- 
/  for  the  private  information  of  parties,  but  to,  such  only  as  are 
intended  to  be  binding  between  them.  Atkinson  u  Fell,  5  M  and 
&243. 

Awards. 

By  55  Geo.  III.  c.  164,  sch.  part  1,  an  award  must  be  stamped 
with  a  I/.  155.  stamp.  The  appointment  of  an  umpire  made  in 
writing,  by  two  arbitrators,  requires  no  stamp.  Raudedge  v.  Tharvr 
ton,  4  Taunt  704.  An  agreement  stamp  is  not  necessary  to  An 
arbitration  bond,  which,  besides  the  usual  covenants,  contains  an 
agreement  as  to  the  payment  of  costs.  Re  Wansbaraugh,  2  Chitty, 
40.'  A  paper  ascertaining  the  amount  of  a  person^s  account  re- 
quires an  award  stamp^     Jebb  v.  M^Xieman,  I  M.  and  M,  340. 

Banker's  Drafts. 

By  55  Geo.  III.  c.  184,  sched.  part  1,  all  drafts  or  orders  for  the 
payment  of  any  sum  of  money  to  the  bearer  on  demand,  and  drawn 
upon  any  banker  or  bankers,  or  any  person  or  persons  acting  as  a 
banker,  who  shall  reside  or  transact  the  business  of  a  banker, 
within  ten  miles  of  the  place  where  such  drafts  or  orders  shall  be 
issued,  provided  such  place  shall  be  specified  in  such  drafts  or  or- 
ders, and  provided  the  same  shall  bear  date  on  or  before  the  day 
on  which  the  same  shall  be  issued,  and  provided  the  same  do  not 
direct  the  payment  to  be  made  by  bills  or  promissory  notes,  are  ex- 
empted from  stamp  duty.    A  draft,  drawn  upon  '<  A.  d.,  bricklayer," 
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18  not  within  the  exemption.  Cagtleman  v.  Ray^  2  B.  and  P.  883. 
A  post-dated  draft,  though  not  intended  to  be  used  till  the  day, 
must  be  stamped.  Allen  v.  KeeveSy  1  Easty  435.  Payments  made 
by  a  banker,  under  a  post-dated  draft,  drawn  by  a  customer  who 
bas  no  funds  in  his  hands,  may  be  recovered  from  the  holder  of  the 
draft,  to  whom  they  have  been  made,  and  who  was  acquainted 
with  the  fact  that  the  draft  was  post-dated,  of  which  the  banker 
was  Ignorant.  Martin  v.  Morgan^  GoWf  128,<  3  B.  Moore,  685,  S. 
C. ;  and  see  Waters  v.  Brogdan^  1  Y.  and  J.  459. 

BiUs  qf  Exchange, 

By  55  Geo.  III.  c.  184,  the  following  stamps  are  imposed  on  bills 
of  exchange : — 

IvLAKD  Bill  of  exchange^  drafts  or  orders  to  the  hearer,  or  to 
order,  either  on  demand  or  omerwise,  of  any  sum  pf  money. 

Not  exceed-  If  exceeding 
ing  2  months  two  monthe 
after  date,  or  afterdate,  or 
60  days  after  60  days  after 
sight.  sight 


■ 

£^9^d. 

£,,  t.  d. 

£.  t.  d. 

jS.  «.  d. 

Amoonting 

to      2  0  0      and  not  exceeding      6  5  0 

..010 

..016 

Exceeding 

.       5  6  0 

.      20  0  0 

..016 

..020 

•               « 

.    sooo 

.      30  0  0 

..020. 

..026 

.3000 

.      50  0  0 

..026 

..036 

«    50  0  0 

•     100  0  0 

..036 

..046 

.  JOO  0  0 

.    200  0  0 

..046 

..050 

.  200  0  0 

.    3000  0 

..050 

..060 

.  3000  0 

.    500  0  0 

..060 

..086 

500  0  0 

.  1000  0  0 

..086 

.  .    0  12  6 

1000  0  0 

.  2000  00 

.  .    0  12  6 

.  .    0  15  0 

2000  0  0 

.  300000 

.  .    0  15  0 

..150 

3000  0  0 

•        ••.*• 

.15  0 

.  .     i  10  0 

Inland  bills,  drafts,  or  orders  for  the  payment  of  any  sum  of  mo- 
ney, though  not  made  payable  to  the  bearer  or  to  order,  if  the 
same  shall  be  delivered  to  the  payee,  or  some  person  on  his  be- 
half have  the  same  duty  as  on  a  bill  of  exchange,  for  the  like  sum 
payable  to  bearer  or  order. 

Inland  bills,  drafts,  or  orders,  for  the  payment  of  any  sum  of  md- 
ney  weekly,  monthly,  or  at  any  other  stated  periods,  if  made  payable 
to  the  bearer  or  to  order,  or  if  delivered  to  the  payee  or  some  per- 
son on  his  behalf,  where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  specified  therein,  or  can  be  ascertained 
therefrom,  bear  the  same  duty  as  on  a  bill  payable  to  bearer  or 
order,  on  demand,  for  a  sum  equal  to  such  total  amount.  And 
where  the  total  amount  of  the  money  thereby  made  payable  shall 
be  indefinite,  the  same  duty  as  on  a  bill,  on  demand,  for  the  sum 
therein  expressed  only. 

Where  the  total  amount  of  the  money  thereby  made  payable 
shall  be  indefinite,  the  same  duty  as  on  a  bill,  on  demand,  for  the 
sum  therein  expressed  only. 

4  6  Eng.  Com.  Law  Reps.  484. 
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And  the  following  instruments  shall  be  deemed  and  taken  to  be 
inland  bills,  drafts,  or  orders,  for  the  payment  of  money  mtbin  the 
intent  and  meaning  of  this  schedule ;  viz. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  by  a 
bill  or  promissory  note,  or  for  the  delivery  of  any  such  bill  or  note 
in  payment  or  satisfaction  of  any  sum  of  nooney,  where  such  drafts 
or  orders  shall  require  the  payment  or  delivery  to  be  made  to  the 
bearer,  or  to  order,  or  shall  be  delivered  to  the  payee,  or  some  per* 
son  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers,  or  other  person  or 
persons,  for  money  received,  which  shall  entitle  the  person  or  per- 
sons paying  the  money,  or  the  bearer  of  such  receipts,  to  receive 
the  like  sum  from  any  third  person  or  persons. 

And  all  bills,  drafts,  or  oraers,  for  the  payment  of  any  sum  of 
money  out  of  any  particular  fund  which  may  or  may  not  be  avail* 
able,  or  upon  any  condition  or  contingency  which  may  or  may  not 
be  performed  or  happen,  if  the  same  shall  be  made  payable  to  the 
bearer  or  to  order,  or  if  the  same  shall  be  delivered  to  the  payee, 
or  some  person  on  his  or  her  behalf. 

It  was  the  object  of  the  legislature,  in  framing  this  last  provisiiHi, 
to  treat  as  promissory  notes  and  bills  of  exchange,  and  to  subject  to 
stamp  duty,  such  instruments  as,  being  payable  on  a  contingency, 
or  out  of  a  particular  fund,  could  not,  in  strictness,  fall  under  that 
denomination.  Per  Lord  EHenboroughf  Firbankv.  Belly  1  B.  and  A. 
36 ;  and  see  Janes  v,  Simpson^  2  B.  and  C.  321.''  In  order  to  prove 
the  payment  of  money  pursuant  to  order,  the  following  letter  was 
^ven  in  evidence :  ^^  Messrs.  B.  and  H.,  when  the  nmbc^ny,  per 
Kegent,  is  sold,  you  will  please  pay  over  to  Messrs.  P.  H.  and  W. 
1500/.,  in  such  bills  as  you  receive  from  the  said  sale.  S.  Mann." 
Messrs.  P.  H.  and  W.  inclosed  this  letter  in  another,  addressed  by 
them  to  B.  and  H. ;  and  R  and  H.,  in  reply,  wrote  promising  to  pay 
over  the  money.  The  letter  from  P.  H.  and  W.  was  stamped  with 
an  agreement  stamp ;  but  it  was  objected  that  the  letter  from  Mann 
was  an  order  for  payment  of  money  out  of  a  fund  which  may  or 
may  not  be  available,  and  that  it  ought  to  have  been  stamped  ac- 
cordingly, and  of  this  opinion  was  the  court  Firbank  v.  JSeff,  1  J3. 
and  A.  36.  F.  and  Ca  wrote  to  S.  and  Co.  the  following  letter : "  We 
request  you  will  pay  to  Messrs.  H.  and  Son,  or  their  order,  out  of 
the  first  proceeds  that  become  due  of  our  stock  of  gunpowder  now 
in  your  charge,  600Z.,  and  charge  the  same  to  our  account.*'  S. 
and  Co.,  in  answer,  stated  that  they  had  no  objection  to  pay  as 
directed,  provided  they  were  in  funds  for  that  purpose,  and  sub- 
ject to  the  payment  of  their  advances ;  and  other  letters  passed 
on  the  subject.  The  two  first  letters  were  stamped  with  an 
agreement  stamp,  on  payment  of  a  penalty.  It  was  held  that  this 
case  fell  within  the  authority  of  Firbank  v.  Bell;  and  Uiat  the  first 

'  9  Eng.  Ooin.  Law  lUpt.  99. 
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letter  tnn  not  admissible,  not  having  been  (rtamped  at  the  time 
when  it  was  written.  Butts  v.  Swan^  2  B,  and  B,  78.*  4  B.  Moore^ 
464»  5.  C.  But  in  order  to  come  within  this  clause,  the  instrument 
should  be  for  the  payment  of  a  specified  sum ;  and  therefore,  where 
A.,  having  consigned  goods  to  B.,  sent  him  the  following  CNrderr— 
**  Pay  to  A.  B.  the  proceeds  of  a  shipment  of  twdve  bales  of  goods, 
value  about  2000Z.,  consigned  by  me  to  vou  f '  and  K,  by  writing, 
consented  to  pay  over  the  full  amount  of  the  net  proceeds  of  the 
goods,  it  was  held  that  neither  of  these  instruments  came  within 
the  above  clause.  Jones  v.  Simpson^  2  B.  and  C.  318  ;^  and  see  Rose* 
Dig.  BiUs  of  Exchange^  p.  31. 

Foreign  hiUs^  A  Foreigit  Bili.  of  exchange  (a  bill  of  exchange 
drawn  in,  but  payable  out  of  Great  Britain),  if  drawn  singly,  and 
not  in  a  set,  the  same  duty  as  on  an  inland  bill,  of  the  same  amount 
and  tenor. 

Foreign  biBs  qfexchange^  drawn  in  setSy  according  to  the  custom  of 

merchantSyfor  every  bUl  of  each  set 

£                          £  Mil 

Where  the  sum  made  payable  )  ,  ^  «  q 

thereby  shall  not  exceed    . )  

And  where  it  shall  exceed  100  and  not  exceed  200  .  .  3  0 
200    ....      500  .    .  4  0 


500 
1060 
2000 


And  where  it  shall  exceed 


1000  ..50 
2000  ..70 
3000  .  .  10  0 
3000  .     .    15  0 


A  bill  drawn  in  Ireland,  with  blanks  for  the  sum,  the  date, 
and  the  drawee's  name,  and  transmitted  to  England,  in  order  to 
have  the  blanks  filled  up,  does  not  require  an  English  stamp. 
Snaith  v.  Mingay^  1  J\L  and  S.  87.  CrutcMev  v.  Mann^  5  TaunL 
529.*  So  a  bill  sketched  out  and  accepted  here,  and  transmitted 
to  a  person  abroad  for  his  signature  as  drawer,  is  a  foreign  bill, 
does  and  not  require  an  Eng&h  stamp.  Boehm  v.  Campbell^  QoWf 
50.^ 

A  bill*  payable  to  the  drawer^s  order,  and  taken  up  by  him,  may 
be  re-issuedf  without  a  fresh  stamp ;  CaUow  v.  Lawrence^  3  M.  and 
S.  97,  Hubbard  v.  Jackson,  4  Bingh.  390 ;''  but  a  bill  payable  to 
the  order  of  a  third  person,  and  paid  by  the  drawer  cannot  be  re- 
issued by  him,  for  it  would  wrongfully  charge  the  payee.  Beck  a 
RoMey,  IH.BL89  (n). 

What  alteration  of  a  bill  requires  a  new  stamp,"]    If  a  bill  or  note 
is  altered  in  a  material  part,  though  by  the  consent  of  all  parties, 

•  6  £iif •  Com.  Law  Repf.  SB.    <  9  Id.  1^.     •  1  Id.  179. 

*  5  Id.  459.    w  15  Id.  IS. 
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aDd  though  the  alteration  be  made  by  a  stranger^  Master  v.  MUter, 
2ILBL 141,  after  it  has  once  issued,  it  requires  a  new  stamp ;  Bayl. 
en  biUsy  89,  Ath  ed. ;  and  such  alteration  not  only  makes  a  new 
stamp  necessary,  but  vacates  the  bill  (independently  of  the  stamp 
laws),  except  as  between  the  parties  conseiiting  to  such  alteratim. 
Jbid. ;  see  Doumes  v,  Richardson^  5  B.  and  A,  680.' 

An  alteration  in  the  date  of  a  bill,  payaUe  after  date,  Walton  i>* 
Hastings^ \Campb.22l^9  OtUkwaitev,  Laniley^  4  Campb.  179,  or  in- 
serting words,  rendering  a  bill  or  note  negotiable,  which  was  not  so 
originally,  Kershaw  v.  Cox^  3  Esp.  246^  KniU  tx  Williams^  10  East^ 
437,  or  the  consideration  of  the  value  received,  KtiUI  v.  fVilKamsflO 
Easty  431,  is  a  material  alteration.  So  where  the  drawer,  without 
the  consent  of  the  acceptor,  added  the  words  **  payable  at  Mr.  B.% 
Chiswell  Street,"  to  the  acceptance,  this  alteration  was  held  to  be 
material,  Cawie  v*  Halsall,  4  B.  and  A.  197,^  decided  after  Rouoe  v. 
Youngf  2  B,  and  B.  165 ;"  and  a  similar  alteration  has  been  held  to 
be  material,  since  stat.  1  and  2  Geo.  IV.  c.  78,  for  the  right  of  an 
indorsee  to  sue  his  indorser,  would,  according  to  the  altered  bill,  be 
complete,  upon  default  made  at  the  banker's,  and  notice  thereof; 
whereas,  the  acceptor  not  having  in  reality  undertaken  to  pay 
there,  would  have  commited  no  default  by  such  non-payment. 
Macintosh  v,  Haydon^  R,  and  M.  362.  See  1  Campb.  82  (n).  If 
the  alteration  was  merely  the  correction  of  a  mistake,  and  in  fur- 
therance of  the  original  intent  of  the  parties,  as  inserting  the  words 
^  or  order"  in  a  bill  intended  to  be  negotiable,  it  will  not  require  a 
new  stamp,  Cox.  v  Kershaw^  3  Esp,  246,  so  a  mistake  in  the  date 
may  be  corrected.  BnUt  v.  Picardf  R.  and  M.  37.  See  Bayky  on 
biOs.  92,  4th  ed. 

What  is  such  an  issuing  of  a  bill  as  to  render  an  alteration  fatall\ 
A  bill  iaprim&facie  considered  as  issued  as  soon  as  it  is  passed  away 
by  the  drawer,  or  accepted  by  the  drawee,  and  not  before.  Bayley 
en  bills f  93,  4th  ed.  An  exchange  of  acceptances  is  an  issuing ; 
Cardwell  v,  Martin^  9  East,  190 ;  but  a  bill  is  not  issued  so  as  to 
make  an  alteration  fatal,  until  it  is  in  the  hands  of  a  person  enti- 
tled to  make  a  claim  thereon.  Downes  v.  Richardson,  5  B.  and  A. 
674.'  A  bill  altered  before  negotiation,  without  the  consent  of  the 
acceptor,  may  be  enforced  against  him,  if  he  assent  to  thb  altera- 
tion. Ibid,  kennerly  v.  Nash,  1  Stark.  452  ;^  and  see  Jacobs  v. 
Hart,  2  Starh  45,*  Stevens  v.  Uoyd,  1  M.  and  M.  292. 

The  onus  of  proving  the  alteration  made  before  negotiation  lies 
upon  the  plaintiff  Johnson  v.  Duke  of  Marlborough,  2  Stark.  313.* 

An  objection  to  a  bill  or  note,  for  want  of  a  proper  stamp,  must . 
be  taken  before  it  is  read.    2  Stark.  Ev.  293. 

>  7  Eng,  Com.  Law  Reps.  ^7.    7  6  Id.  399-    >  6  Id.  53.    •  S  Id.  456. 
i>3Id.237.    «3Id.  3d0. 
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Bills  of  Sale  of  Skips*  * 

_  "     ■ 

By  6  Geo,  IV.  c.  41,  s.  1,  bills  of  sale,  aisignineDis,  and  viort- 
gages  of  ships,  are  exempted  from  stamp  duty. 

Bills  of  Lading, 

Bilb  of  lading  for  goods,  merchandise,  or  efiects  to  be  exported, 
48  Geo.  III.  c.  140,  sch.  part  1,  or  to  be  carried  coastwise,  65  Geo. 
Ill,  c.  184,  scb.  part  1,  require  a  3s.  stamp. 

Bonds, 

A  bond  conditioned  for  the  pajmenft  by  quarterly  payments  of  an 
annual  rent  is  within  48  Geo.  lU.  c.  14$,  sched.  (similar  proyisioik 
55  Gea  IIL  c  184),  which  imjposes  a  duty  on  bonds  given  as  a  se- 
curity for  the  payment  of  any  definite  and  certain  sum  of  money, 
and  must  be  stamped  accordindy.  Attree  v.  Anscombf  2  M.  and 
5.  88.  The  clause  in  48  Geo.  III.  c.  149  (similar  proviaon  56  Geo.. 
IIL  c  184),  imposing  a  stamp  upon  bonds  given  as  a  security  for 
the  repayment  of  any  sum  or  sums  of  money  to  be  tbeveafter  lent, 
advanced,  or  paid,  or  which  may  become  due  upon  an  account  cur- 
rent, is  to  be  construed  as  applying  to  the  condition  of  the  bond 
without  r^ard  to  the  amount  of  the  penalty,  which  is  not  to  be 
considered  as  limiting  the  extent  of  the  security  where  such  bond 
is  given  to  secure  the  payment  of  a  final  balance  or  account  stated. 
Scott  V,  Allsopp^  2  Pricey  20.  See  WUliofAs  v.  Raudinsoa.^  3  BiT^k, 
71.'  As  to  a  bond  to  secure  damages  and  costs.  See  Lopex  v* 
De  TasUt,  8  Taunt.  712,- 

CognouiL 

A  cognovit  requires  no  stamp,  for  it  is  a  mere  acknowledgment 
of  an  account,  umess  matter  of  agreement  be  contained  in  it.  Ames 
V.  HUl,  2  B.  and  P.  150.     Reardon  v.  Swabey,  4  East,  188] 

Deeds. 

A  deed  indorsed  on  another  deed,  as  a  farther  security  for  ad^ 
vances  to  be  made  under  the  latter  deed,  was  held  exempted,  by 
48  Geo.  III.  c.  149,  from  the  ad  valorem  duty,  the  latter  deed  being 
stamped  with  an  ad  valorem  stamp.  Robinson  v.  MacdtmneU,  5  M. 
and  S.  238.  A  conveyance  by  debtors  to  trustees  in  trust  to  sell, 
and  with  the  proceeds  to  discharge,  first,  debts  due  to  the  trustees, 
and  then  debts  due  to  other  creditors,  with  a  resulting  trust  for  the 
dKginal  debtors,  does  not  require  an  ad  valorem  stamp,  as  upon  a 
sale  or  mortgage  under  55  Geo.  III.  c.  184.  Coates  v.  Perry,  8  B. 
and  B.  48.' 

*  11  Eof .  Com.  Law  Kept.  34.    •  4  Id.  258.    '  7  Id.  345. 
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Foreign  Instruments^ 

If  a  stamp  is  necessary  to  render  an  instrument  valid  in  a  ibre^ 
country,  it  cannot  be  received  in  evidence  without  that  stamp  here. 
Per  Lord  Ellenboroughy  Clegg  v.  Levy,  3  Camph.  167.  Alves  vu 
Hodgson^  7  T.  R,  241.  A  deed  made  in  England  to  be  carried  into 
efiect  abroad  must  be  stamped ;  Stondake  v.  Babb^  5  jBierr.  2673 ; 
but  a  contract  made  at  sea  requires  no  stamp.  Ximenes  v.  Jacques^ 
1  Esp,  31  h  As  to  the  stamp  of  a  bill  of  exchange  drawn  in  Ire- 
land, but  filled  up  here,  vide  ante^  p.  125. 

Where  in  an  action  on  a  bill  dated  Paris,  the  defence  was  that  it 
was  drawn  in  London,  and  so  void  for  want  of  a  stamp,  and  it  was 

E roved  that  the  drawer  was  in  London  on  the  3d  March  (the  bill 
eing  dated  the  Ist^,  Lord  Ellenborough  said,  ^  It  is  not  probable 
that  this  bill  was  drawn  in  Paris  1st  March,  but  if  it  was  proved 
ever  so  distinctly  that  it  was  not  drawn  in  Paris  1st  March,  it  would 
not  follow  that  it  was  not  drawn  there  at  some  other  time,  or  that 
it  was  drawn  in  England.  Drawing  here  with  a  foreign  date,  to 
evade  the  stamp  duties,  is  a  very  serious  oflence,  and  the  feict  must 
be  made  out  by  distinct  evidence."  Abraham  v.  Dubcis^  Bayley^ 
67,  4  Campb.  269.    Bire  v.  Mjreau,  2  C  and  P.  376.« 

Policies  of  Insurance. 

By  35  Geo.  III.  c.  63,  s.  13,  **  nothing  in  that  act  shall  be  con- 
strued to  extend  to  prohibit  the  making  of  any  alteration  which 
nay  lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of 
insurance  duly  stamped,  after  the  same  shall  have  been  under- 
written; or  to  require  anv  additional  stamp  duty  by  reason  of  such 
alteration,  so  that  such  alteration  be  made  before  notice  of  the  de< 
termination  of  the  risk  originally  insured,  and  the  premium  or  consi- 
deration originally  paid  or  contracted  for,  exceed  the  rate  of  lOs. 
per  cent,  on  the  sum  insured ;  and  so  that  the  thing  insured  shall 
remain  the  property  of  the  same  person  or  persons;  and  so  that 
such  alterations  shall  not  prolong  the  term  insured  beyond  the 
period  allowed  by  this  act,  and  so  that  no  additional  or  further 
sum  shall  be  insured  by  reason  or  means  of  such  alteration."  A 
mere  extension  of  the  time  of  sailing  is  within  the  above  clause, 
and  the  new  alteration  requires  no  new  stamp.  Kensington  v. 
Inglis,  8  Easty  273.  See  Brocklebank  u.  Sugrue,  1  Bam.  and  AdoL 
81.  So  a  memorandum  waiving  the  warranty  of  sea-worthiness. 
Weir  V.  Aberdeen,  2  B.  and  A.  325.  But  where  a  policy  on  *^  a 
ship  and  outfit"  was  altered,  by  inserting  '<  ship  and  goods,"  it  was 
held  to  require  a  new  stamp ;  Hill «.  Patten,  8  Eastf  373 ;  and  to 
be  void  against  the  underwriters,  though  they  had  assented  to  thf 
alteration.     Ibid. 

i  It  Eng.  Com.  Law  Repi.  180. 
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By  55  Gea  III.  c.  184,  sched.  part  1,  a  promissory  note,  for  the 
payoieat,  to  the  bearer  on  demand^  of  any  sum  of  money,  is  subject 
to  the  following  duties : 


£ 

s. 

£ 

s. 

£ 

«.    d. 

Not  exceeding 

1 

1 

0 

0 

0 

0     5 

Exceeding 

1 

1  and  not 

exceeding       2 

2 

0 

0  10 

2 

2 

5 

5 

0 

1     3 

5 

5 

10 

0 

0 

1     9 

10 

0 

.       20 

0 

0 

2    0 

20 

0 

.       30 

0 

0 

3    0 

30 

0 

.       50 

0 

0 

5     0 

50 

0 

.     100 

0 

0 

8     6 

which  said  notes  may  be  re-issued  after  payment  thereof,  as  often 
as  shall  be  thought  nt 

Promissory  note  for  the  payment,  in  any  other  manner  than  to 
the  bearer  on  demand,  but  not  exceeding  two  months  after  date,  or 
sixty  days  after  sight,  of  any  sum  of  money : 


Amounting  to 
Elxceeding    . 


£  1.  £  «. 

2  0  and  not  exceeding  5  5 

5  5            .                .  20  0 

20  0                              .  30  0 

30  0             .                 .  50  0 

50  0                              .  100  0 


£   s.  d. 

0     1  0 

1  6 

2  0 
2  6 


0 
0 
0 
0 


3     6 


These  notes  are  not  to  be  re-issued  after  being  once  paid. 

Promissory  note  for  the  payment  either  to  the  bearer  on  demand, 
or  in  any  other  manner  than  to  the  bearer  on  demand,  but  not 
exceeding  two  months  after  date,  or  sixty  days  after  sight,  of  any 
sum  of  money: 

£ 
Exceeding       100  and  not  exceeding 

200 

300 

500 

1000 

2000 

3000 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 

Promissory  note  for  the  payment  to  the  bearer  or  otherwise,  at 
any  time  exceeding  two  months  after  date»  or  sixty  days  after 
sight,  of  any  sum  of  money : 

£   s.  £  «.           £   s.   d* 

Amounting  to      2    0  and  not  exceeding  5  5            Old 

Exceeding      .55                           .  20  0 

17 


£ 

£ 

«. 

d. 

200 

0 

4 

6 

300 

0 

5 

0 

500 

0 

e 

0 

1000 

0 

8 

6 

2000 

0 

12 

« 

3000 

0 

15 

0 

• 

1 

5 

0 

0     2    0 
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Stamps* 


£ 

5. 

£ 

9* 

£    s. 

d 

Amounting  to     20 

0  and  not  exceeding     30 

0 

0    2 

6 

36 

0 

50 

0 

0     3 

6 

50 

0 

100 

0 

0     4 

6 

100 

0 

200 

0 

0     5 

0 

200 

0 

300 

0 

0     6 

0 

300 

0 

500 

0 

0     8 

6 

500 

0 

1000 

0 

0  12. 

6 

1000 

0 

2000 

0 

0  15 

0 

2000 

0 

3000 

0 

1     5 

0 

3000 

0 

1             • 

1  10 

0 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 

A  promissory  note  for  40/.  payable  to  A.  B,,  or  bearer,  is  in  law 
payable  on  demand,  and  requires  a  5^.  stamp.  WhiUock  v.  Under- 
toood,  2  B.  and  C.  167.»» 

Receipts. 

A  receipt  or  discharge  given  for  or  upon  the  payment  of  money 
requires  the  following  stamps  by  55  Geo.  III.  c.  184,  sched.  part  1 : 


£ 

£ 

£   s. 

d 

Amounting  to         2  and  not 

amounting  to 

5 

0    0 

2 

5 

• 

10 

0     0 

3 

10 

< 

20 

0    0 

6 

20 

50 

0     1 

0 

50 

1 

100 

0     1 

6 

100 

< 

200 

0     2 

6 

200 

< 

300 

0     4 

0 

300 

, 

500 

0     5 

0 

500 

1000 

0     7 

6 

1000  or  upwards 

• 

0  10 

0 

When  in  full  of  all  demands 

• 

0-10 

0 

An  acknowledgment  of  having  received  acceptances,  with  an  un- 
dertaking to  provide  for  them,  has  been  held  to  require  a  receipt 
stamp.  Scholey  v.  Walsby^  Peake^  24.  So  a  bill  of  parcels  sub- 
scribed ''  settled  by  two  bills,  one  at  nine,  the  other  at  twelve 
months,^'  was  held  by  Lord  EUenborough  to  be  an  acquittance  which 
could  not  be  evidence  unless  stamped.  Smith  v.  Kelly^  Peake,  25 
(n),  4  Esp.  249,  S.  C.  So  the  word  "  settled"  under  a  bill.  Spaw 
forth  V.  Alexander,  2  Esp.  621.  An  account  containing  acknow- 
ledgments of  sums  received,  made  at  successive  times  upon  the 
payment  of  the  money,  requires  a  stamp ;  it  difiers  from  an  ac- 
count current  where  the  sums  stated  to  be  received  are  not  written 
in  the  account,  at  and  upon  the  receipt  of  the  money,  bat  long  aftert 
and  only  amount  to  admissions  of  money  received  at  an  antecedent 
time.     Wright  v.  Shawcross,  2  B.  and  A.  501  (n).    See  Jacob  n, 
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lAndsay,  1  Easty  460.  Hawkins  v.  ffarre^  8  B.  and  C.  606.*  A 
mere  acknowledgment,  not  of  the  payment  of  monej,  but  of  a  sum 
due  and  owing,  (as  an  I.  O.  U.)  requires  no  stamp,  Fisher  v^Leslie^ 
I  Esp,  426.  Israel  v.  Israel^  1  Campb.  499.  Childers  v.  Bulnois,  Dow. 
and  Ry.  JV.  P.  C.  8  ;^  bid  see  Guy  t).  Harris ^  Chitty  on  Bills,  428, 
5th  ed.  contra  See  also  Green  v.  Dames,  4  B.  and  C.  235.^  So  an 
instrument  in  these  terms,  <'  Mr.  T.  has  left  in  my  hands,  200/. ;" 
Tomkins  v,  Ashby,  6  B,  and  C  541 ;"  or  in  these,  *'  I  have  in  my 
hands  3  bills  which  amount  to  120/.  lOs.  6d,  which  I  have  to  get 
discounted,  or  return  on  demand.*'  Mvllett  t>.  Huchison,  1  B,  and 
C.  639.-  1  M  and  R.  522,  S.  C.  So  the  acknowledgment  of  the 
correctness  of  an  account  containing  a  statement  of  sums  advanced, 
and  disbursements  made,  has  been  held  to  require  no  stamp.  Wd* 
lard  V,  Moss,  1  Bingh.  134.''  A  receipt  is  not  inadmissible  as  sdich, 
because  it  notices  the  terms  and  consideration  upon  which,  the 
nnoney  was  paid.  Watkins  v.  Hewlitt,  I  B.  and  1.'  So  although  it 
contain  subsequent  matter  of  agreement,  and  has  no  agreement 
stamp ;  Grey  v.  Smith,  1  Campb.  387 ;  unless  the  agreement  control 
or  qualify  what  goes  before,  when  the  paper  will  be  inadmissible 
without  an  agreement  stamp.  Ibid.  See  Corder  v,  Drakeford^  3 
Taunt  382.  Clayton  v,  Burtev^haw,  5  B.  and  C.  85.«  Where  the 
indorsements  of  receipts  on  a  bond  have  left  no  blank  space  for  re- 
ceipts of  subsequent  payments  to  be  written  on  the  bond,  such 
written  on  an  unstamped  piece  of  paper  annexed  to  the  bond,  are 
within  the  exemption  of  55  Gea  III.  c.  184,  sched.  p.  1,  and  ad- 
missihle.  Orme  v.  Young,  4  Campb,  336.  An  unstamped  receipt 
may  be  used  by  a  witness  to  refresh  his  memory.  Rambert  v.  Co- 
Aen»  4  Esp.  213.  Maugham  v.  Hubbard,  8  B.  and  C.  14.' 


COURSE  OF  EVroENCK 

Before  the  jury  are  sworn,  the  counsel  for  the  plaintiff  has  a 
right,  on  the  cause  being  called  on,  to  have  a  witness  called  on  his 
subpoena.    Hopper  v.  Smith,  1  M,  and  M,  1 15. 

when  the  jury  are  sworn,  the  junior  counsel  for  the  plaintiff 
opens  the  pleadings,  after  which,  if  the  proof  of  the  issue  rest 
on  the  plaintiff!  as  where  the  general  issue  is  pleaded,  the  senior, 
or  leading  counsel,  states  the  case  to  the  jury,  and  after  calling 
and  examining  witnesses  in  support  of  it,  the  counsel  for  the  de- 
fendant  are  heard,  and  if  they  call  any  witnesses,  the  plaintiff's 
counsel  have  the  general  reply,  lidd,  908.  The  production  by 
the  defendant  of  a  rule  to  pay  money  into  court,  is  not,  according 
to  the  practice  of  the  Common  Pleas,  such  evidence  as  to  give  the 
plaintiff's  counsel  the  right  to  reply.  2  Taunt  267.  Where  there 
are  several  issues,  some  of  which  are  incumbent  on  the  plainti0| 

1 10  Eng.  Ck>ni.  Law  Repi.  215.    ^  16  Id.  41 1.    >  10  Id.  319.    »  13  Id.  269. 
>14ld.  108.    •8ld.27l.    »5ld.l.    4llld.l38.    '  15  Id.  147. 
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and  others  od  the  defendaDt,  it  is  usual  for  the  plaiotiff  to  beein, 
and  to  prove  those  which  are  essential  to  his  case ;  Jackwn  v.  He*' 
kethy  2  Stark.  521  ;*  and  the  defendant  then  does  the  same,  and  af- 
terwards the  plaintiff  is  entitled  to  go  into  evidence  to  controvert 
the  defendant's  affirmative  proofs.     The  defendant's  counsel  is  en- 
titled to  reply  upon  such  evidence,  in  support  of  his  own  affirma- 
tive, and  the  plaintiff's  counsel  to  a  general  reply.  1  Stark,  Ev.  342. 
Where  a  party  tenders  evidence  primd  facie  admissible,  the  other 
party  will  not  be  allowed  to  interpose  with  evidence  lor  the  purpose 
of  excluding  it ;  but  it  should  be  received,  and  expunged  if  afterwards 
shown  not  to  be  properly  receivable.  Jones  v,  Fort^  1  M.  and  M.  196. 
It  was  laid  down  as  a  general  rule  by  Lord  Ellenborough,  that 
when  by  pleading,  or  by  means  of  notice,  the  defence  is  known,  the 
counsel  for  the  plaintiff  is  bound  to  open  the  whole  case  in  chief, 
and  cannot  proceed  in  parts,  unless  some  specific  fact  be  adduced 
by  tfie  defendant,  to  which  the  plaintiff  can  give  an  answer,  but 
that  he  cannot  go  into  general  evidence  in  reply.   Rees  vi  Smithy  2 
Stark  31.*     But  the  practice  is  now  altered,  and  the  plaintiff's 
counsel  is  at  liberty,  either  at  once  to  enter  into  the  whole  of  his 
case,  or  to  make  out  a  primA  facie  case  only,  and  to  reserve  his 
answer  to  the  defendant's  case  for  the  reply,  but  he  cannot  answer 
part  of  the  defendant's  case  in  his  opening  and  part  in  the  reply* 
Browne  v,  Murray^  R.  and  M.  254.    Sylvester  v,  Hail^  Id.  255  (n). 
1  Stark.  Ev.  383. 

Where  the  general  issue  is  not  pleaded,  but  issue  is  joined  on  a 
collateral  fact,  as  the  execution  of  a  release  in  assumpsit,  or 
debt,  or  a  right  of  way  in  trespass,  the  proof  of  which  rests  on  the 
defendant,  his  counsel  begin,  after  the  pleadings  are  opened,  and 
have  the  general  reply.  Tidd,  908.  The  onus  of  proving  damages 
does  not  give  the  plaintiff's  counsel  a  right  to  begin.  Bedell  v.  Rus- 
sellj  R.  and  M.  293;  but  see  Lacon  v,  Higgins^  3  Stark.  178,"  posL 
Roby  V.  Hoivardj  2  Stark.  556.^  And  in  trespass,  where  the  gen- 
eral issue  is  pleaded  as  to  the  coming  with  force  and  arms,  and 
whatever  else  is  against  the  peace,  and  a  special  plea  as  to  the 
rest,  the  issue  upon  which  lies  on  the  defendant,  the  counsel  for 
the  defendant  is  entitled  to  begin.  Jackson  v.  Hesketh^  2  Stark. 
518.*  The  rule  as  established  in  practice  is,  that  when  the 
general  issue  is  not  pleaded,  and  the  affirmative  of  the  issue  lies 
on  the  defendant,  he  is  to  begin.  Per  Lord  Tenterden^  CoUan  v. 
James^  1  M,  and  M.  275.  So  in  an  action  for  a  libel,  where  a 
justification  without  the  general  issue  b  pleaded,  the  defendant  is 
entitled  to  begin.  Cooper  v.  fFaUey,  1  M.  and  M.  248.  In  eject- 
ment by  a  person  claiming  under  a  will  against  a  person  claiming 
under  a  codicil,  if  the  defendant  will  admit  the  wiU,  he  is  entitled 
to  begin  and  to  have  the  general  reply.  Doe  v.  Corbetty  3  Camplh 
868 ;  see  also  Peake  Ev.  6  (n).    So  where  in  an  ejectment  by 

•  S  Ing.  Com.  Law  Rept.  45«.    *  3  Id.  SSO    "14  Id.  176,    «  3  Id.  472. 
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all  heir  at  law  against  a  devisee,  the  lessor  of  the  plaintiff  proved 
his  pedigree  and  stopped,  and  the  defendant  set  up  a  new  case, 
which  (he  lessor  of  tho  plaintiff  answered  by  evidence,  it  was  held 
that  the  defendant  was  entitled  to  the  general  reply.  Geodiitie  v, 
Brahamj  4  71  R,  497.  Where  in  replevin  the  defendant  avows 
for  rent,  and  the  plaintiff  pleads  in  bar  an  agreement  to  set  off  an- 
other sum  against  the  rent,  and  issue  is  taken  on  that  plea,  the 
Slaintiff  is  entitled  to  begin,  the  affirmatiire  being  on  him.  Curtis  v. 
Vheeler,  4  C,  and  P.  196.'^  WUliams  v.  Thomas,  Id.  234.»  Where 
the  defendant  brings  evidence  to  impeach  the  plaintiff's  case,  and 
also  sets  up  an  entire  new  case,  which  again  the  plaintiff  contro- 
verts by  evidence,  the  defendant's  reply  in  such  case  is  confined  to 
the  new  case  set  up  h^  him,  for  upon  (hat  relied  upon  by  the  plain- 
tiff, his  counsel  has  already  commented  in  (he  opening  of  the  defen- 
dant's case,  and  the  plaintiff  is  entitled  to  the  general  reply.  1  Stark* 
Ev.  384.  Meagoe  v.  Simmons,  3  C.  and  P,  76.' 

Where  the  defendant  proves  a  payment  to  the  plaintiff,  by  show- 
ing the  particulars  of  demand  delivered  under  a  judge's  order,  in 
which  the  plaintiff  has  credited  the  defendant,  this  is  the  evidence 
of  the  defendant,  and  entitles  the  plaintiff  to  a  reply.  Rymer  v* 
<Jcok^  1  M.  and  M.  SQ  (n). 

Where  the  counsel  for  the  defendant  opens  facts  to  the  jury, 
which  he  calls  no  witnesses  to  prove,  it  is  in  the  discretion  of  the 
Judge  to  permit  the  plaintiff's  counsel  to  reply.  Crerar  v.  Soda,  1 
M  and  M.  S5. 

Upon  an  issue  on  a  plea  in  abatement,  which  lies  upon  the  de- 
fendant, the  practice  has  not  been  uniform.  It  has  heen  ruled  by 
Abbott,  C  J^  that  as  the  plaintiff  has  to  prove  the  amount  of  the 
damages  {but  see  ante,  p.  132),  his  counsel  is,  if  he  elect  to  do  so, 
entitled  U>  begin,  but  the  defendant's  counsel,  admitting  the  amount, 
was  allowed  to  begin  ;  Lacon  v.  Higgins,  3  Stark.  178 ;"  see  also 
Roby  V.  Howard,  2  Stark.  655,*  Stan^eld  v.  Levy,  3  Stark.  8  ;*  but 
in  another  case  Bayley,  J.,  directed  that  the  defendant  should  begin, 
and  that  the  question  of  damages  should,  if  necessary,  be  determin- 
ed afterwards.  Anon.  2  Stark.  Ev.  2. 

So  in  au  action  upon  a  bill  of-  exchange,  where  the  non-joinder 
of  a  joint  contractor  was  pleaded  in  abatement,  Lord  Tenterden 
permitted  the  defendant  to  begin,  and  said  that  the  most  conveni- 
ent rule  was,  that  wherever  it  appears  on  the  record,  or  by  tho 
statement  of  the  counsel  engaged,  that  there  is  really  no  dispute 
about  the  sum  to  be  recovered ;  but  the  damages  are  either  nomi- 
nal, or  else  mere  matter  of  computation,  then  if  the  affirmative  is 
on  the  defendant,  he  is  entitled  to  begin.  Fowler  v.  Coster,  1  Jtf.  and 
M.  241. 

Where  several  defendants  in  the  same  interest  defend  separately, 

^  19  Eng.  Com.  Law  Repi.  S40.    >  19  Id.  361.    1 14  Id.  SIS.    •  14  Id.  17d. 
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H  was  ruled  by  Gibbs,  C.  J.,  that  the  senior  coamd  can  alone  ad* 
dress  the  jury,  and  the  witnesses  are  to  be  examined  by  the  coun- 
sel successively,  in  the  same  manner  as  if  the  defence  were  joint 
and  not  separate,  Chippendale  v,  Masson,  4  Campb.  174«  And  in 
ejectment  where  the  defendants  defended  in  the  same  right,  but  by 
difierent  attomies  and  counsel,  Lord  Tenterden  ruled  that  ooiy  one 
counsel  could  address  the  jury.  Doe  v.  Tindalj  1  M.  and  M  314.  8 
C.  and  P.  ^65,*  S.  C. ;  and  see  Perring  v.  Tucker ,  Id,  392.  But 
in  some  cases  counsel  for  each  party  have  been  allowed  to  cross- 
examine,  and  to  address  the  jury.  King  v.  Williamson^  3  Stark, 
162;*^  and  see  Massey  v.  Goyder,  4  C.  and  P.  162.*  The  leading 
counsel  has  a  right,  in  his  discretion,  to  interpose,  and  to  take  the 
examination  of  a  witness  out  of  the  hands  oi  his  junior,  but  after 
one  counsel  has  brought  his  examination  to  a  close,  a  question  can- 
not regularly  be  put  to  the  witness  by  another  counsel  on  the  same 
side.  Doe  v.  Roe,  2  Campb,  280. 

Demurrer  to  Evidence. 

If  a  party  wishes  to  withdraw  from  the  Jury  the  application  of 
the  law  to  the  fact,  and  all  consideration  oi  what  the  law  is  upon 
the  fact,  he  then  demurs  in  law  upon  the  evidence,  and  the  precise 
operation  of  that  demurrer  is,  to  take  from  the  jury  and  to  refer  to 
the  judge  the  application  of  the  law  to  the  fact  Per  Eyre^  C.  J., 
Gibson  v.  Hunter,  2  H.  BL  206.  On  a  demurrer  to  circumstantial 
evidence,  the  party  offering  the  evidence  is  not  obliged  to  join  in 
demurrer,  unless  the  party  demurring  will  distinctly  admit  upon  the 
record  every  fact,  and  every  conclusion  which  the  evidence  offered 
conduces  to  prove.  Id.  187.  But  where  the  evidence  is  certain,  as 
where  it  consists  of  matter  of  record,  or  other  matter  in  writii^,  the 
party  offering  the  evidence  may  be  compelled  to  join  in  demurrer  or 
waive  the  evidence.  Id.  206.  The  whole  proceeding  of  a  demurrer 
to  evidence  is  under  the  control  of  the  judge,  before  whom  the  trial 
is  had,  who  may  overrule  the  demurrer,  upon  which  the  party  de- 
murring may  tender  a  bill  of  exceptions.  Id.  208.  Where  a  de- 
murrer to  evidence  is  admitted,  it  is  usual  for  the  court,  or  judge, 
to  give  orders  to  the  associate  to  take  a  note  of  the  testimony,  which 
is  signed  by  the  counsel  on  both  sides,  and  the  demurrer  is  affixed 
to  the  postea.  Tidd,  916.  B.  N.  P.  313.  The  damages  may  be 
assessed  either  by  the  principal  jury,  conditionally,  before  they  are 
discharged,  or  by  another  jury  upon  a  writ  of  inquiry  after  the  de- 
murrer is  determined,  and  it  is  said  to  be  the  most  usual  course, 
when  there  is  a  demurrer  to  evidence,  to  discharge  the  jury  with- 
out further  inquiry.  Ibid. 

•  14  Eng.  Com.  Law  Reps.  452.    <  14  Id.  176.    •  19  Id.  321. 
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Bill  of  Excepthns, 

A  bill  of  exception  lies  upon  some  point  of  law,  either  in  admit- 
ting or  denying  evidence,  or  a  challenge,  or  some  matter  of  law 
arising  upon  fact  not  denied,  in  which  either  party  is  overruled  by 
the  court.  B,  M  P.  316.  If  such  bill  be  tendered,  and  the  excep- 
tions in  it  are  truly  stated,  then  the  judge  (by  stat.  Wesm.  2,  13 
£d.  1  c  31)  ought  to  set  his  seal,  in  testimony  that  such  exceptions 
were  taken  at  the  trial,  but  if  the  bills  contain  matters  false,  or 
untruly  stated,  or  matters  in  which  the  party  was  not  overruledy 
he  is  not  obliged  to  affix  his  seal.  B.J>r.  P.  316.  The  bUl  of  ex- 
ceptions must  be  tendered  at  the  trial,  and  the  substance  of  it 
reduced  into  writing  at  the  time.  Ibid.  Tidd^  912.  As  a  bill  of 
exceptions  can  only  be  ai^ed  on  error,  where  a  writ  of  error  wUl 
not  lie  there  can  be  no  bill  of  exceptions.  Ibid;  bui  see  2  Inst.  427* 
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ASSUMPSIT  ON  SALE  OF  REAL  PROPERTY. 

Vendor  against  Vendee. 

Iff  an  action  of  assumpsit  by  the  vendor  of  real  property  on  the 
purchaser's  default  in  completing  the  c<)ntract,  the  plaintiff  must 
prove  the  contract ;  the  performance,  by  himself,  of  all  conditions 
precedent,  and  the  defendant's  default 

Proof  of  the  contract']  It  will  be  necessary  to  prove  a  contract 
in  writing,  for  by  the  statute  of  frauds,  29  Car.  II.  c.  3.  s.  4,  no 
action  shall  be  brought  whereby  to  charge  any  person  upon  any 
contract,  or  sale,  of  lands,  tenements,  or  hereditaments ;  or  any 
interest  in  or  concerning  them,  unless  the  agreement  upon  which 
such  actions  shall  be  brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto,  by  him,  lawfully  authorised. 

The  note,  or  writine,  must  specify  the  terms,  for  otherwise  all  the 
daneer  of  perjuiTf  which  the  statute  intended  to  guard  against, 
would  be  let  in.  Sugd.  V  and  P.  76.    Thus  where  an  auctioneer's 
receipt  for  the  deposit  was  set  up  as  an  agreement,  it  was  reject- 
ed, because  it  did  not  state  the  price  to  be  paid  for  the  estate, 
Blagden  v.  Bradhear^  12  Ves.  46B,  but  had  the  receipt  referred  to 
the  conditions  of  sale,  so  as  to  have  entitled  the  court  to  look  at 
them  for  the  terms,  it  might  have  been  enforced  as  an  agreement 
Ibid.    So  if  a  letter,  properly  signed,  does  not  contain  the  whole 
agreement,  yet  if  it  actually  refer  to  a  writing  that  does,  it  will  be 
sufficient,  though  the  latter  writing  is  not  signed,  and  parol  evi- 
dence is  admiftible  to  show  the  identity  of  the  writing  referred  to. 
Clinan  v.  Cooke^  1  Sch.  and  Lef.  22.  AUen  v.  Bennett  3  Taunt  169 ; 
see  also  Gordon  v.  Trevelyan,  I  Price^  64,  Cooper  v.  Smith,  15 
East^  103,  Sugd.  V,  and  P.  76,  Richards  v.  Porter,  6  B.  and  C. 
437/  Smith  v.  Starman,  9  B.  and  C.  561.<    The  agreement  cannot 
be  enforced  unless  both  the  contracting  parties  arc  named  in  it 
Charlewood  v.  Duke  of  Bedford,  1  Atk.  497.     Wheeler  v.  Collier,  I 
M.  and  M.  123.    A  bill  to  amend  the  law  with  r^ard  to  the  proof 
of  contracts  under  the  statute  of  frauds  has  been  introduced  this 
session  into  the  House  of  Commons,  by  Sir  E.  B.  Sugden,  and,  if 

t  IS  Biif  •  Com.  Law  Repi.  2S9.    «  17  Id.  443. 


jhimymt  an  Sak  of  RmJ  Proptrtg.  137 

passed  before  tbe  jnAlicatioaof  this  Digest,  it  will  be  found  in  the 
Appendix. 

With  regard  to  the  signing^  it  has  been  held  that  a  printed  name 
is  sufficient.  Saunderson  o.  Jackson,  2  B.  and  P.  238,  on  the  17 A 
tec.  if  recognised  by,  or  brought  home  to  the  party,  as  having  been 
printed  by  bis  authority ;  Schneider  v.  Mnris,  2  M.  and  S.  288,  an 
the  nth  seCf  and  it  is  immaterial  in  what  part  of  the  agreement 
the  name  is  signed ;  ibid.  Knight  v.  Crockfardj  1  Esp.  190;  but 
whether  the  writing  of  bis  name  by  the  defendant,  in  the' body  of 
the  instrument,  for  a  particular  purpose,  (as  stating  a  rent  to  be 
paid  to  himself,)  be  a  sufficient  signing,  appears  to  be  doubtful. 
StAes  xk  Moore,  1  Cor,  219.  Cox's  note  to  IF.  Wms.  771.  Sugd. 
V.  and  P.  89.  A  signing  as  witness  is  sufficient,  if  the  party  sign« 
ing  is  cognizant  of  the  contents  of  the  instrument  fVeiford  v.  Beas* 
leys  3  Atk.  503.  Harding  v.  Cre4hom,  I  Esp.  58. 

The  statute  requires  the  agreement  to  be  signed  by  the  party  to 
he  charged  therewith^  or  some  other  person  thereunto,  by  himt 
lawfully  authorised.  It  is  good  though  only  signed  by  the  party 
to  be  charged,  and  not  by  the  other  parbr.  Setcn  v.  Slade,  7  Ves. 
275 ;  and  see  the  cases  collected  Sugd.  V.andP.  73 ;  see  also  Saun* 
derson  u  Jackson^  2  B.  and  P.  238,  on  the  nth  sec. ;  sed  vide 
Wheeler  v.  CoBierf  I  M.  and  M.  125.  With  regard  to  the  person 
authorised  by  the  party  to  sign,  it  b  settled  that  such  person  need 
not  be  authorised  in  writing.  Cdes  v.  Tregothick,  9  Ves.  250. 
Emmerson  t>.  HeeliSy  2  TaunL  48.  A  sale  by  «iuction  is  within  the 
statute  of  frauds,  and  the  auctioneer  is  the  agent  for  both  the  ven- 
dor and  vendee.  Kenworthy  v.  Schcfield,  2  §.  and  C.  947.^  The 
agent  must  be  a  third  person,  and  not  one  of  the  parties ;  Wright  v. 
Dannahy  2  Campb.  203 ;  on  the  nth  sec. ;  and,  therefore,  ii  the 
action  is  brought  against  the  purchaser  by  the  auctioneer  himself, 
tiie  signing  of  the  defendant's  name  by  the  auctioneer  will  not  be 
sufficient  to  satisfy  the  statute.  Farebrother  v.  Simmons,  5  B.  and 
A.  333,*  on  the  nth  sec.  Where  an  agent  is  authorised  to  sell  at  a 
particular  price,  his  clerk  in  his  absence  cannot  contract  without 
a  special  authority  for  that  purpose.  Coles  v.  Tregothickf  9  Ves* 
22L  Henderson  v.  Bamewally  1  i.  and  J.  387.  Sugd.  V.  and  P.  91. 

Performance  of  conditions  precedenL]  The  plaintiff  must  be 
prepared  to  prove  that  he  has  performed  all  the  conditions  prece- 
dent  stated  in  his  declaration.  Thus,  where  the  plaintiff  agreed  to 
sell  to  the  defendant  a  school-house,  &x:.,  and  to  convey  the  same  to 
him  on  or  before  the  first  of  August,  1797,  and  to  deliver  up  the  pes* 
session  to  him  on  the  twentv-fourth  June,  1796,  and  in  considera- 
tion thereof  defendant  agreed  to  pay  the  plaintiff  1201  on  or  before 
the  first  of  August,  1797,  it  was  held  that  the  plaintiff  could  not 
maintain  an  action  for  the  120il,  without  sbowii^  that  he  hadcou" 
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v^ed,  or  tendered  a  conveyance,  to  the  defendant  Gfaxebrook  v* 
JVoodroWy  8  T.  R.  366 ;  see  the  cases  collected  1  Sound.  320,  a.  2 
Sound*  352,  b  (n).  But  where  the  performance  of  a  condition  pre- 
cedent has  been  dispensed  with  by  the  defendant,  the  plaintiff  ma j 
aver  such  dispensation,  as  that  he  tendered  a  draft  ot  the  convey- 
ance to  the  defendant,  and  offered  to  execute  and  deliver  snch 
conveyance  to  him,  but  that  he  discharged  the  plaintiff  from  exe- 
cuting the  same.  Janes  v.  Berkley^  Doug.  684.  Wilmoi  v.  WUkin" 
son,  6  B.  and  C.  606>  Where  by  tlKi  terms  of  the  contract  the 
purchaser  is  to  prepare  the  conveyance,  the  seller  may  bring  an 
action  for  the  purchase  money  without  tendering  a  conveyance ;  see 
Hawkins  v.  Smithy  3  East,  410 ;  and  it  seems,  that  in  the  absence 
of  any  express  stipulation,  the  purchaser  is  bound  to  prepare  and 
tender  the  conveyance.  Baxter  v.  Lewis,  Forest,  61,  Sugd.  V.  and 
P.  222 ;  but  see  the  cases  cited,  3  Stark.  Ev.  1609  (n). 

The  plaintiff  must  prove  his  title  to  the  property  sold,  and  if  he 
produces  his  title  deeds  at  the  trial,  in  proof  of  his  title,  it  seems 
that  it  will  not  be  necessary  for  him  to  call  the  subscribing  witnes- 
ses. Thompson  v.  Miles,  1  Esp.  185 ;  Sugd.  V.  and  P.  216 ;  2 
PhUL  Ev.  99 ;  but  see  Crosby  v.  Percy,  1  Campb.  304,  contra.  If 
the  purchaser  has  not  made  an  application  for  the  title  before  the 
coDunencement  of  the  action,  and  no  time  is  fixed  upon  for  complet- 
ing the  contract,  it  will  be  sufficient  if  the  plaintiff  can  show  a 
good  title  in  himself  at  the  time  of  triaL  Thompson  v.  Miles,  1  fsp. 
185;  see  Wilde  v.* Forte,  4  TaunU  336;  BortieU  v.  Tuchin^  6 
Taunt  259.1 

Defence. 

It  is  a  good  ground  of  defence  under  the  general  issue  that  an  er- 
roneous mis-statement,  or  mis-description,  has  been  wilfully  intro- 
duced into  the  conditions  of  sale,  to  make  the  land  appear  more 
valuable.  Duke  of  Norfolk  v.  Worthy,  1  Campb.  340;  and  see  Ver- 
non V.  Keys,  12  6ast,  687.  So  where  a  person  is  employed  to  bid 
by  the  vendor  at  the  sale,  not  for  the  purpose  of  preventing  a  sale 
at  an  undervalue,  but  to  take  advantage  of  the  eagerness  of  bid- 
ders to  screw  up  the  price,  it  seems  that  this  will  be  deemed  a  fraud. 
Smith  V.  Clarke,  12  ves.  483.  Svgd.  V.  and  P.  24.  Howard  v.  Castle^ 
6  T.  R.  642.  Crowder  v.  Austen,  3  Bingh,  368.-  Wheeler  v.  CoDier, 
1  M.  and  M.  126. 

The  defendant  may  also  insist  upon  a  defect  in  the  plaintiff's  ti- 
tle, and  it  seems  that  a  court  of  law  will  enter  into  equitable  ob- 
jections to  a  title.  Maberley  v.  Robins,  5  Taunt.  625."  EHiot  v.  Ed- 
wards,  3  B.  and  P.  181.  Sugd.  V.  and  P.  219;  but  see  Alpass  v. 
Watkins,  8  T.  R.  516.  Romilly  v.  James,  1  Marsh.  600.''  2  Phil  Et. 
101 ;  see  also  R.  v.  Toddington,  1  B.  and  A.  560.  So  the  defend- 
ant may  show    that  the  plaintiff  had  an   interest  in  the  pre* 
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miaes  for  a  shorter  term  than  be  contracted  to  sell ;  Farrar  p.  Mgki" 
ingalj  2  Esp.  639,  Hibberi  v.  Shee^  1  Campb.  113;  or  that  the 
preoriises  are  subject  to  an  incumbrance  or  annual  payment,  of 
which  no  notice  has  been  given.  Turner  v.  Beavrain^  Stig<L  V,  and 
P.  262.  Barnwell  v.  Harris^  1  Taunt  430*  The  purchaser  may 
reject  a  questionable  title,  and  therefore  a  purchaser  of  a  lease  |in» 
der  a  contract,  describing  it  as  containing  none  but  the  usual  cove- 
nants, is  not  bound  to  accept  the  assignment,  if  the  lease  contains 
an  unusual  covenant,  though  such  covenant  is  probably  bad  in 
point  of  law.  Hartley  v.  PekaUy  Peake^  131;  see  also  naring  v. 
HoggarU  R*  ond  M  39.  Where  a  lease  was  sold  by  auction,  and 
produced  and  read  at  that  time,  and  amongst  the  premises  demised 
was  a  summer-house,  which  had  been  pulled  down  before  the  sale, 
it  was  held  that  the  purchaser  was  not  bound  to  complete  the  con- 
tract, though  no  mention  was  made  of  the  summer-bouse  in  the 
particulars  of  sale.  Granger  v.  Warms^  4  Campb.  83.  '  Where  the 
property  consisted  of  several  parcels  sold  by  auction  in  distinct  lots, 
Lord  Kenyon  held  that  the  vendor,  having  made  out  a  title  to  a 
single  bt  only,  the  whole  contract  might  be  rescinded,  considering 
the  purchase  of  the  several  lots  as  having  been  made  with  a  view 
to  a  joint  concern,  and  that  the  contract,  for  the  convenience  and 
interest  of  the  purchaser,  must  be  understood  to  be  one  entire  con- 
tract for  the  whole.  Chambers  v.  Griffith^  1  Esp.  149 ;  bvt  see  Ef/k- 
merson  v.  HeeHsy  2  TaunU  38.  James  v.  Shore,  1  Stark.  36,«  supra. 
Sugd.  V.  and  P.  257,  where  it  is  said  that  Chambers  v.  GrMik 
cannot  be  maintained  as  an  authority.  The  purchaser  may  reiuse 
to  take  a  conveyance  executed  under  a  power  of  attorney,  as  it 
moUipUes  his  proois.  Coore  v.  Calloway^  1  Esp.  116.  Richards  v. 
BarUmt  Id.  268. 

Where  a  purchaaer  makes  a  proposal  to  purchase,'and  gives  the 
vendor  a  certain  time  to  consider  it,  he  may  within  that  time  re- 
tract the  ofier.    Rautledge  v.  Grants  4  Bingh.  663,<^  infra. 

Vendee  against  Vendor. 

,If  the  vendor  refuses,  or  is  unable  to  complete  his  contract,  the 

Eurchaser  may  either  declare  specially  on  the  contract,  or  in  case 
e  has  made  a  deposit,  or  paid  any  part  of  the  purchase  money,  he 
may  recover  it  in  an  action  for  money  had  and  received.  In  the  for- 
Bner  action  he  will  be  entitled  to  recover  the  deposit,  and  also  inte- 
rest, and  any  expenses  to  which  he  may  have  been  put  in  investi- 
gating the  title,  by  way  of  special  damage ;  in  the  latter  he  will  be 
entitled  to  recover  the  purchase  money  or  deposit  only.  Cani^ld 
V.  GUbert,  4  Esp.  221.  Walker  v.  Constable,  1  B.  and  P.  306.  Sugd. 
V.  and  p.  213.  In  neither  form  of  action  can  he  recover  com- 
pensation for  the  fancied  goodness.of  his  bargain,  where  the  ven- 
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dor  is,  without  fraud,  incapable  of  makiug  a  title.  Phtre^M  v* 
Thomhin,  2  W.  Bl  1078.  BraU  v.  ElHs,  Sugd.  V,  and  P.  40.  In 
the  above  cited  case  of  Flvreau  v.  Thomhill  the  vendor  ofiered  to 
convey  such  title  as  he  had,  or  to  return  the  purchase  money  with 
interest,  circumstances  which  did  not  exist  in  the  following  case. 
A  person  who  had  contracted  for  the  purchase  of  an  estate,  but 
had  not  obtained  a  conveyance,  put  up  the  estate  for  sale,  in  lots 
by  auction,  and  engaged  to  make  a  good  title  by  a  certain  day, 
which  he  was  unable  to  do,  as  his  vendor  never  made  a  convey* 
ance  to  him ;  it  was  held  that  the  purchaser  of  certain  lots  at  the 
auction  might,  in  an  action  for  not  making  a  good  title,  recover  not 
only  the  expenses  which  he  had  incurred,  but  also  damages  for  the 
loss  he  had  sustained  by  not  having  the  contract  carried  iotoefiect. 
Hopkins  u.  Glazebrooky  6  B.  and  C.  31.*  The  expenses  of  investi* 
gating  the  title  cannot  be  recovered  under  a  count  for  money  paid. 
Cornfield  v.  VUberU  4  Esp.  221. 

Special  action  on  the  contr€u:t']  tn  a  special  action  on  the  con- 
tract by  the  purchaser,  he  must  prove  the  contract,  see  ante^  p. 
136,  the  periormance  by  himself  of  all  conditions 'precedent,  the 
defects  of  the  vendor's  title,  and  when  he  seeks  to  recover  the  de- 
posit, the  payment  of  such  deposit.  It  will  not  be  enough  to  prove 
tRat  the  title  has  been  deemed  by  conveyancers  to  be  insufficient 
Candid  V.  Gilbert^  4  Esp.  221.  The  vendor  must  be  prepared  to 
make  out  a  good  title  on  the  day  on  which  the  purchase  is  to  be 
completed.  If  he  delivers  an  abstract  setting  out  a  defective  title, 
the  purchaser  may  object  to  it,  and  when  the  abstract  is  delivered 
by  the  vendor,  he  must  be  able  to  verify  it  by  the  title  deeds  in  hi» 
possession,  and  unless  a  good  title  is  made  out  at  the  day  fixed,  the 
purchaser  will  be  entitled  to  rescind  the  contract  Cornish  v.  Rauy 
2ey,  Seho,  JVI  P.  170,  Berry  v.  Youngs  2  Esp.640  (n).  It  has  been  ruled 
by  Lord  Tenterden  that  the  vendor  of  a  lease  is  not  bound  to  pro- 
duce his  lessor's  title  without  an  express  stipulation  to  that  enect 
George  v.  Pritchard,  R.  and  M.  417.  The  plaintiff  tnay  be  com- 
pelled to  give  the  defendant  a  particular  of  every  matter  of  fact 
which  he  intends  to  rely  upon  at  the  trial,  as  having  been  the  cause 
of  his  not  being  able  to  complete  the  purchase,  CoBeti  v.  Thomp* 
soUf  3  B.  and  P.  246,  but  if  a  particular  has  not  been  given  the 
plaintiff  will  be  at  liberty  to  prove  any  infraction  of  the  conditions 
of  sale.  Squire  v,  Tod^^  \  Campb.  293 ;  see  Todd  v*  Hoggartf  1  Jtf. 
and  M.  128,  posty  p.  142f. 

A  payment  of  the  deposit  to  the  agent  of  the  vendor,  is,  in  law, 
a  payment  to  the  principal,  and  in  an  action  against  the  latterfor 
the  recovery  of  the  money,  it  is  immaterial  whether  it  basactuallr 
been  paid  over  to  him  or  not.  Duke  qfJVbrfolk  v.  Worthy f  1  CampL 
887.    If  the  deposit  has  been  paid  to  the  auctioneer,  an  actiOD 
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fer  it  will  fie  a^inst  hiin  before  payment  over  to  bit  principal ; 
Burrangh  «.  Skinner^  5  Burr.  2630 ;  and  see  Edwards  v.  Hodmngf 
5  Tawnt  815;^  and  where  an  auctioneer  signed  a  contract  for  the 
saie  of  a  house  in  his  own  name,  and  received  the  deposit  (his  prin- 
eipal  being  present)  and  after  the  purchaser  had  feft  the  room» 
paid  over  the  deposit  to  his  principal,  it  was  ruled  by  Lord  Ten* 
terden  that  the  purchaser  might,  notwithstanding  the  payment 
over,  maintain  an  action  against  the  auctioneer  for  the  deposit 
Gray  tu  GvJtteridge^  3  C.  and  P.  40."  But  it  seems  that  interest 
CD  the  deposit  cannot  be  recovered  from  him,  except  under  parti- 
cular circumstances,  and,  at  all  events,  not  before  a  demand  for  the 
repayment  of  the  nnoney  has  been  made  upon  him.  Lee  v.  Munn^  8 
Juunt  46,'  Farquhar  v.  Farley^  7  Taunt  694.*  Sugd.  V.  and  P. 
467.  Where  an  auctioneer  does  not  disclose  the  name  of  his  prin- 
cipal, an  action  will  lie  against  himself  for  damages  on  breach  of 
contract,  Hanson  v.  Roherdeau^  Peake^  120 ;  and  see  Swum  v.  Mh 
thost  3  Burr.  1921.  Owen  v.  Gooch^  2  Esp.  567.  Where  the  pur- 
chaser recovers  the  depont  only  from  the  auctioneer,  he  may,  m  a 
special  action  against  the  vendor,  recover  interest  and  the  expenses 
of  investigating  the  title.  Farquhar  v.  Farley,  7  Taunt  592.  "^ 

With  regard  to  the  damages  it  seems  that  the  purchaser  may 
recover  the  deposit  with  interest,  and  the  expenses  of  investigating 
the  title.  Richards  v.  Barton^  1  Esp.  266.  Turner  v.  Beaurain^ 
Sugd.  V.  and  P.  214.  Farquhar  v.  Farley ,  7  Taunt  692  ;*  but  see 
Wilde  V.  Forte,  4  Taunt  341.  Camfield  v.  Gdlbert,  4  Esp.  223.  Sugd. 
V.  and  P.  488.  If  the  residue  of  the  purchase  money  has  been 
lying  ready,  without  any  interest  being  made  of  it,  such  interest 
may  be  recovered.  Sugd.  V.  and  P.  488. 

Money  had  and  received  to  recover  deposit^  In  an  action  for 
money  had  and  received  to  recover  the  deposit,  or  any  portion  of 
the  purcliase  money  which  may  have  been  paid,  the  plaintiff  must 
prove  the  contract,  ante,  p.  136,  the  payment  of  the  money,  supra^ 
and  the  defects  in  the  vendor's  title,  ante,  p.  138. 

To  enable  the  purchaser  to  maintain  this  action  the  contract 
must  be  disaffirmed  ah  initio.  If  the  purchaser  has  had  an  occu- 
pation of  the  premises  under  the  contract,  he  adopts  the  contract, 
and  cannot  dintffirm  it  afterwards  by  quitting  the  premises,  as  the 
parties  cannot  be  put  in  the  same  situation  in  which  they  before 
stood.  Hunt  V.  SUk,  5  East,  449.  If  the  original  contract  be  void, 
as  if  it  be  a  psirol  agreement  for  the  sale  of  lands,  the  purchaser 
can  only  recover  his  deposit  in  this  form  of  action,  since  ne  cannot 
sue  upon  the  special  contract  Walker  v.  Constable,  1  B.  and  P. 
306.  Interest  cannot  be  recovered  under  a  count  for  money  had 
and  received.  Ibid.  Tappendal  v.  Randall,  2  B.  and  P.  472.  Jlfar- 
Aal  V.  Pookt  13  Eastf  100.  Where  the  vendor  was  unable  to  com* 
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pldte  his  contract  on  the  day,  and  it  also  appeared  that  the  pur- 
chaser vfas  not  prepared  to  pay  the  purchase  money  on  that  day, 
Best»  C.  J.  held  that  the  agreement  was  entirely  vacated,  and  the 
purchaser  entitled  to  recover  his  deposit.  Clarke  v.  King^  R.  and 
M  394.  Although  a  purchaser  be  expressly  required  to  tender  a 
conveyance,  yet  if  a  bad  title  be  produced,  he  may  maintain  an  ac- 
tion for  the  recoverv  of  his  deposit  without  tendering  a  conveyance. 
Lowndes  v.  Bray,  Stigd.  V.  P.  223.  So  where  the'vendor  has,  by 
selling  the  estate,  incapacitated  himself  from  executing  a  convey- 
ance to  the  purchaser,  further  trouble  and  expense  on  his  part  are 
unnecessary,  and  he  may  accordingly  sustain  an  action  without  ten- 
dering-a  conveyance,  or  the  purchase  money.  Knight  «.  Crockferdf 
1  Esp.  189,  Sugd.  V.  and  P.  223.  And  if  the  vendor,  when  called 
upon  for  an  abstract  of  his  title,  although  before  the  time  when  the 
conveyance  was  to  be  made,  appears  to  have  no  title,  the  vendee 
may  rescind  the  contract.  Roper  i?.  Combes^  6  B.  and  C.  585.*  If 
a  material  fact,  affecting  the  title,  is  omitted  in  the  conditions  of 
sale,  the  vendee  may  rescind  the  contract,  and  recover  thedepodt. 
Waring  v.  HaggarU  R>  and  M  39.  The  plaintiff  cannot,  at  the 
trial,  insist  upon  any  objection  which  he  might  have  taken,  but 
neglected  to  take,  at  the  time  of  the  rescinding  the  contract  Todd 
V.  naggart^  1  M.  and  M.  128. 


ASSUMPSIT  FOR  USE  AND  OCCUPATION. 

This  action  is  grounded  on  stat.  11  G.  II.  c.  19,  s.  14,  by  which 
it  is  enacted  that  it  shall  be  lawful  for  landlords,  where  the  agree- 
ment is  not  by  deed,  to  recover  a  reasonable  satisfaction  for  the 
lands,  tenements,  or  hereditaments,  held  or  occupied  by  the  defen- 
dants, in  an  action  on  the  case,  for  the  use  and  occupation  of  what 
was  so  held  or  enjoyed ;  and,  if  on  the  trial  of  such  acti(»i,  any  parol 
demise,  or  any  agreement  (not  being  by  deed)  whereon  a  certain 
rent  was  reserved,  shall  appear,  the  plaintiff  shall  not  therefore  be 
nonsuited,  but  may  make  use  thereof  as  evidence  of  the  quantum 
of  damages  to  be  recovefed. — The  plaintiff  must  prove  his  own 
title  to  sue,  the  defendant's  occupation,  and  the  amount  of  damages. 

Plaintiff's  title.^  If  the  defendant  has  come  in  under  the  plain- 
tiff, or  has  acknowledged  his  title,  as  by  the  payment  of  rent  to  him, 
he  will  not  be  permitted  to  impeach  it  at  the  trial ;  Syl&van  v. 
Stradling,  2  WHs.  216,  Cooke  v.  Loxky,  6  T.  R.  4,  Phipps  v.  Scti/- 
thoFpe,  1  B.  and  A.  50 ;  and  it  is  not  material  in  such  case  that  the 

Elaintiff  should  have  the  legal  title ;  Htdl  v.  Vaughan,  6  Price,  157 ; 
ut  unless  the  defendant  came  in  underthe  plaintiff,  or  hasrecognised 
his  title,  the  plaintiff  can  only  recover  rent  from  the  time  of  the  l^al 
estate  being  vested  in  him.    Ccbh  v.  Carpenier^  2  Campb.  19  (n). 
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There  is  a  distiactioQ  between  the  case  where  a  person  has  actual- 
ly received  possession  from  one  who  has  no^  title,  and  the  case 
where  he  has  merely  attorned  by  mistake  to  one  who  has  no  title; 
in  the  former  case  the  tenant  cannot  (except  under  very  special 
circuDistancea)  dispute  the  title,  in  the  latter  he  may.  Per  Bay^ 
let/f  J.  Cornish  v.  Searell^  8  B.  and  C.  475.'  Rogers  v.  Pitcher,  6 
Taunt  202.'  Gravenor  v,  Woodkouse^  1  Bingh.  38  ;*  and  see  the 
cases  cited  infra,  Q,nd  in  *^  Replevin,'*  ^*  Evidence  on  plea  of  non 
demisit  or  non  tenuiL"  Where  A.  hired  apartments  by  the  year 
from  B.,  and  B.  afterwards  let  the  entire  house  to  C,  who  sued  A. 
for  use  and  occupation,  it  was  held  that  A.  could  not  impeach  C's 
title;  Rennie  v,  Robinsonj  1  Bing.  147;^  but  where  land  belonging 
to  a  parish  was  occupied  by  A«,  and  he  paid  rent  to  the  churchwaTi- 
dens,  who  executed  a  lease  of  the  same  land  for  a  term  of  years  to 
R,  and  gave  A.  notice  of  the  lease,  in  an  acti<m  for  use  and  occu- 
pation, by  B.  against  A.,  it  was  held  that  A«  was  not  estopped,  by 
having  paid  rent  to  the  churchwardens,  from  disputing  B.'s  title, 
and  that  &  could  not  derive  a  valid  title  from  the  churchwardens. 
PhiUips  V.  Pearce,  5  B.  and  C.  43a  "^  In  general  the  title  of  the 
plaintiff  is  established  by  the  production  of  the  lease  or  agreement, 
which  is  proved  in  the  usual  manner,  by  calling  the  attesting  wit- 
ness ;  but  if  there  be  no  actual  lease  or  agreement,  the  plaintiff's 
title  may  be  established  by  evidence  of  the  defendant  having  paid 
rent  to  him,  or  submitted  to  a  distress  by  him.  Panton  v.  Jones,  3 
Campb.  372.  Notice  to  produce  the  receipts  for  rent,  and  the  no- 
tice of  distress,  should  in  such  cases  be  given.  If  it  appears  that 
the  defendant  holds  under  a  written  agreement  not  produced,  or 
which  when  produced  cannot  be  read  for  want  of  a  stamp,  the 
plaintiff  will  not  be  allowed  to  give  parol  evidence  of  the  holding, 
and  must  be  nonsuited.  Brewer  v.  Palmer,  3  Esp.  213.  Ramshot- 
torn  V.  Moriley,  2  M  and  S.  445,  ante,  p.  116. 

Defendant's  occupation^  It  is  prinid  facie  sufficient  for  the 
plaintiff  to  prove  that  the  defendant  occupied  the  premises,  and 
the  ctatinnance  of  the  occupation  will  be  presumed  till  the  contra- 
ry appear.  Norland  v.  Bromley,  1  Stark.  455.*  Ward  r.  Mason, 
9  Price,  291.  It  is  not  necessary  for  the  plaintiff  to  prove  a  per- 
sonal occupation  of  the  premises  by  the  defendant ;  an  occupation 
which  the  defendant  might  have  had,  if  he  had  not  voluntarily 
abstained  from  it,  is  sufficient ;  Per  Gibbs,  C.  J.  Whitehead  v,  CUf' 
ford,  5  Taunt  519,«  Pinero  v.  Judson,  6  Bingh.^206 ;'  and  if  A. 
agree  to  let  lands  to  B.,  who  permits  C.  to  occupy  them,  B.  may  be 
sued  for  use  and  occupation.  Bull  v,  Sibbs,^S  T.  R.  327 ;  and  see 
Dingly  V.  Angrove,  2  Smith,  18,  ConoUy  v.  Baxter,  2  Stark.  527.« 
So  a  tenant  who  has  quitted  in  pursuance  of  a  parol  license  from 
his  landlord,  and  without  having  given  a  notice  to  quit,  remains 
liable,  MoUeU  v.  Brayne,  2  Campb.  104 ;  and  see  Maitheits  xh  Sewell, 

r  15  Enff.  Com.  Law  Repik  f67.    •  1  Id.  355.    «  8  Id.  335.    »  8  Id.  275. 
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8  Taunt  270,^  TTunnpson  v.  JfOsan^  2  Stark.  .379,*  JohnsUme  «. 
Huddlestonei  4  B.  and  C.  923,^  even  though  the  landlord,  on  the 
tenant's  quitting,  put  up  a  bill  in  the  window  for  the  purpose  of 
having  the  premises  let,  Redpath  v.  Roberts^  3  Esp,  225 }  $ee  John* 
ston.  V  Huddlesione^  2  £•  and  C.  922,^  unless  the  landlord  has  ac- 
cepted a  third  person  as  tenant,  which  operates  as  a  surrender  in 
law  of  the  first  tenant's  term.  Thomas  v,  Cookf  2  B.  and  A  119. 
Thus  where  a  tenant  from  year  to  year,  at  a  rent  payable  half- 
yearly,  quitted  without  giving  a  notice  to  quit,  and  the  landldrd, 
before  the  expiration  of  the  next  half  year,  let  the  premises  to 
another  tenant,  it  was  held  that  the  landlord  was  not  entitled  to 
recover  rent  from  the  first  tenant,  from  the  expiration  of  the  cur* 
rent  year  when  he  quitted  the  premises,  to  the  time  when  the 
landlord  re-let  the  same  to  the  second  tenant    HaU,v,  Bttrges^  5 

B.  and  C.  332  ;^  and  see  Walls  v.  Atckesan,  4  Bijig.  462.*  And  in 
such  case,  if  the  tenant  quit  in  the  middle  of  a  quarter,  the  land- 
lord cannot  recover  rent  pro  rata,  for  the  portion  of  the  craarter 
during  which  the  tenant  occupied.     Grimman  v.  Legge,  8  jB.  and 

C.  3^.*  If  the  landlord  has  himself  determined  the  occupation 
by  accepting  the  key  of  the  house,  he  cannot  recover  in  this  action. 
nhitehead  v.  Clifomt  5  Taunt.  518.*  Although  the  premises  are 
burnt  down,  and*  remain  unoccupied,  the  tenant  still  continues  lia- 
ble for  the  rent  subsequently  accruing.  Baker  v.  Hohpxaffel^  4 
Taunt  45. 

Before  the  late  bankrupt  act  it  was  held  that  assumpsit  for  use 
and  occupation  lay  against  a  lessee,  upon  hb  agreement  to  pay  rent 
during  the  tenancy,  notwithstanding  his  bankruptcy  and  the  occu- 
pation of  the  assignees  during  part  of  the  time  for  which  Ihe  rent 
accrued ;  BoBt  v.  Wilson,  8  Eastf*Sll ;  but  now,  by  6  Geo.  IV.  c* 
16,  s,  75,  any  bankrupt  entitled  to  any  lease,  or  agreement  ibr  a 
lease,  if  the  assignees  accept  the  same,  shall  not  be  liable  to  paj 
any  rent  accruing  after  the  date  of  the  commission,  or  to  be  sued 
in  respect  of  any  subsequent  non-observance  or  non-performance 
of  the  conditions,  covenants,  or  agreements  therein  contained ;  and 
if  the  assignees  decline  the  same,  shall  not  be  liable  as  aferteiid, 
in  case  he  deliver  up  such  lease  or  agreement  to  the  lessor,  or  such 
person  agreeing  to  grant  a  lease,  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  shall  have  oeclined^  as 
aforesaid.  Where  assignees  entered  and  occupied  premises  in  the 
nuddle  of  a  year,  it  was  held  that  use  and  occupation  could  not  be 
maintained  agaihst  them  for  the  bankrupt's  occupation  as  weU  as 
their  own,  without  proving  that  the  bankrupt's  occupation  was  at 
their  request.  JSTaish  v.  Tatlock,  2  IL  BL  319;  but  see  Gibson  »• 
Courtkorpef  1  jD.  and  R.  205.'  So  a  husband  is  not  liable  for  the 
occupation  of  a  house  by  his  wife,  dum  scla^  Richardson  v.  HaU^ 
1  B.  and  B.  50.« 

It,  after  the  determination  of  a  lease,  the  tenant  hoUi  oyer  and 
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pays  reDt,  such  payment  k  conclasive  evidence  of  a  tenancy ; 
and  he  will  be  liable  in  an  action  for  use  and  occupation  for  the 
time  he  occupies  the  premises.  Bishop  v.  Howard^  2  B,  and  C. 
100;'  and  see  post  in  **  EjectTnenC^  fiat  where  a  tenant  from 
year  tayear  on  the  expiration  of  his  landlord's  title,  continues  in 
possession  for  one  quarter,  and  pays  rent  for  that  quarter  to  the 
party  entitled,  but  quits  at  the  end  of  the  quarter,  the  payment  is 
not  evidence  of  a  tenancy  for  more  than  the  quarter,  and  the  party 
entitled  cannot  sue  the  tenant  for  use  and  occupation  beyond  the 
quarter.     Freeman  v.  Jury,  I  M  and  M.  19. 

Where  the  defendant  has  entered  under  a  contract  for  sale, 
which  ultimately  goes  o£^  and  his  occupation  has  been  a  beneficial 
one,  it  seems  that  he  is  liable  in  this  action,  though  it  is  otherwise 
when  the  occupation  has  not  been  beneficial ;  Seam  v.  Tomlin^ 
Peake,  192;  or  when  the  plaintififhas  derived  a  sufficient  benefit 
by  the  contract,  as  where  he  retained!  the  purchase-money  during 
the  whole  time  of  the  occupation.  Kirtland  v.  PounsetU  2  TaunL 
145.  Where  the  defendant  contracted  to  sell  the  premises,  but 
subsequently  gained  possession  of  them  by  a  fals^  representation, 
he  was  held  liable  during  such  possession  for  use  and  occupation, 
though  at  that  time  he  was  the  legal  owner  of  the^freehold.  HuU 
V*  Vatighan^  6  Price^  157 ;  see  also  Keating  v.  Bvlkdeyj  2  Starke 
419.*  Whether  the  owner  of  land  can  bring  use  and  occupation 
against  a  trespasser,  waiving  the  tort,  appears  to  be  doubtful.  See 
Hambly  v.  TroU,  Cowp.  375 ;  Birch  v.  Wright,  I  T.  R  387 ;  Foster 
V.  Stewart,  3  M  and  S.  199 ;  Bennet  v.  Francis,  2  B,  and  P.  554. 

Situation  of  the  premises^  The  local  situation  of  the  premises 
need  not  be  stated ;  but  if  stated,  and  described  as  situate  in  a 
wrong  parish,  it  is  a  fatal  variance ;  Wilson  v.  Clark,  1  Esp.  273, 
Chiest  V.  Caumont^  8  Campb.  235 ;  but  where  they  were  described 
as  situate  in  the  parish  ot  Lambeth,  the  real  name  of  the  parish  be* 
ing  St  Mary,  Lambeth,  though  usually  called  Lambeth,  the  vari- 
ance was  held  immaterial.  Kirtland  v.  Pounsett,  1  Taunt  570 ; 
see  GoodtiUe  v,  Walter,  4  Taunt  672,  where  it  is  said  to  be  suflici- 
ent  to  describe  premises  as  lying  in  any  parish  by  the  name  by 
which  the  parish  is  ordinarily  known ;  but  see  Taylor  v.  Hooman,  I 
B.  Moore,  161  ;*J  and  see  post,  in  "  Ejectment  ;^^  see  also  Tayhr  tv 
Wmans,  3  Bir^h.  449,-  Doe  v.  CarUr,  1  Y.  and  J.  492. 

Damages.']  Where  a  rent  is  mentioned  in  the  lease  or  agree- 
ment, such  rent  will  be  the  measure  of  damages,  though  the  least 
be  void  by  the  statute  of  frauds,  De  Medina  v.  Poison,  4  Holt,  47  r 
but  where  there  is  no  express  agreement  as  to  rent,  the  value  of  the 
premises  must  be  proved ;  and  where  A.  took  a  farm  under  an 
agreement  which  he  never  rigned,and  the  material  terms  oi  which 

'9E&f.Gon.L»wlt«pi.41.    •  3 Id*  411.    *4Id.  394. 
«13ld.46.    ▼Sl^.n. 

19 


146  Jisnmpsitfar  Use  and  Occupation. 

tbe  lenor  failed  to  fulfil,  so  that  the  defendant  had  not  the  ogcii* 
pation  of  all  the  land  stipulated  for,  it  was  held  that  the  jury  might 
ascertain  (he  value  of  tbe  land,  without  regarding  the  amount  of 
rent  reserved  by  the  agreement  TondinKm  v.  Day,  2  &  and  B. 
680,''  5  jB.  Moore,  568,  S.  C. 

Defence. 

Plaintiff's  tiik  expired.'^  Although  the  defendant  cannot  im- 
peach the  title  of  the  plaintiff  under  whom  he  holds ;  ante,  p.  142  ; 
yet  he  may  show  that  it  has  expired ;  Holmes  v,  Pontin,  Peake,  W. 
Morgan  v.  Ambrosey  Peake's  Ev.  277.  Gravenor  v.  Woodhause,  1 
Bingh.  43  ;*  but  where  the  defendant  had  come  in  under  Ihe  plain- 
ti£^  Lord  Ellenborough  held  that  it  was  not  competent  for  him  to 
lihow  that  the  plaintiff's  title  had  expired,  unless  he  bad  at  the 
same  time  solemnly  renounced  the  plaintiff^s  title,  and  commenced 
a  fresh  holding  under  another  person.  Batts  v.  Westvoood,  2  Campb. 
11 ;  and  see  fieave  u.  Moss,  1  Bingh.  360  f  and  ante,  p.  143  ;  and 
post,  **  Replevin,"  "  Evidence  on  plea  ofNbn  Dimisit,  ^•c." 

In  an  action  by  the  assignee  of  a  reversion,  it  is  a  g<x)d  defence 
that  the  defendant  paid  the  rent  to  the  lessor  before  notice  of  the 
assignment.  Birch  v.  Wright,  1  T.  R.  378  ;  and  see  Lumley  v. 
Ho^son,  16  East,  99.    Moss  v.  GaUimore,  Dougl  282. 

DefendanCs  occupation  determined^]  An  agreement  that  on  the 
tenant's  quitting  the  rent  shall  cease,  and  an  acceptance  of  the 
key  by  the  landlord  or  a  letting  of  the  premises  by  him  to  a  third 
person  is,  as  already  stated,  ante,  p,  144,  a  sufficient  defence ; 
JVhitehecLd  v.  Clifford,  5  Taunt  618.*  Hall  v.  Burgess,  5  B.  and  C. 
832.»  Grammar  v.  Legge,  8  B.  and  C.  324.*  JVcdler  v.  AtchesoK, 
3  Bingh.  462y«  stated  ante,  p.  144 ;  but  evidence  that  the  keys  of 
the  premises  were  delivered  by  an  agent  of  the  defendant  to  a  ser- 
vant at  the  plaintiff's  house,  and  that  the  plaintiff  declared  that 
they  had  been  lost  or  mislaid  is  not  sufficient  Harland  v.  Bromley, 
1  Siarh  455.*  An  eviction  by  the  landlord  determines  the  occu- 
pation ;  and  where  the  premises  are  let  at  an  entire  rent,  an  evic- 
tion from  some  part,  if  the  tenant  gives  up  possession  of  the  resi- 
due,  is  a  complete  defence ;  Smith  v.  Raleigh,  3  Campb.  513  ;  but 
if  the  tenant  continues  in  possession  of  the  residue,  he  seems  liable 
pro  tanto ;  Stokes  v.  Cooper,  3  Campb.  514  (n)  ;  and  an  eviction  of 
the  under-tenant  is  an  eviction  of  the  tenant  Bum  v.  Phelps,  I 
Starkie,  94.*  Where  the  defendant  proved  that  he  took  possession 
as  adminbtrator,  and  that  the  premises  had  been  productive  of  no 

frofit  to  him,  and  that  eight  months  after  the  intestate's  death  he 
ad  oflfered  to  surrender  them  to  the  plaintiff,  this  was  held  a  good 
defence.  Remnant  v.  Bremridge,  8  Taunt  191.'  It  is  also  a 
good  defence  that    the  defendant 'has    had    no   beneficial  use 

«  6  Eng.  Com.  Law  Rape  315.    ">  8  Id.  835.    r  8  Id.  348.    >  1  Id.  173. 
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and  occnpationy  thioush  the  de&ult  of  the  plainti£^  as  where  the 
premises  oecome  unsafe  and  useless  for  want  of  repairs,  the  tenant 
not  being  bound  to  repair ;  in  which  case  he  is  not  liable  in  this 
action,  thoogh  he  has  given  no  notice  to  quit.  Edwards  v.  Ether' 
ingkm^R.  and  M  268. 

Defendant  treated  by  plaintiff  as  a  trespasser."]  If  the  landlord 
has  treated  the  tenant  as  a  trespasser,  he  cannot  afterwards  re- 
cover against  him  in  this  action.  Thus  if  he  has  recovered  against 
him  in  ejectment,  he  cannot  sue  in  this  action  for  the  rent  accruing 
i^ier  the  day  of  the  demise.  Birch  v.  Wright,  1  71  A.  378.  See 
Joridges  v.  Smith,  5  Bingh.  410.*  But  the  mere  bringing  of  an 
ejectment,  and  laying  the  demise  before  the  time  of  the  rent  accru- 
ing, is  no  bar  to  an  action  for  use  and  occupation.  Cobb  v.  Carpen* 
ter,  2  Campb.  13  (n). 

Statute  of  limitations.']  The  statute  of  limitations  is  a  good  de- 
fence, in  an  action  against  a  person  who  has  been  tenant  from  year 
to  year,  but  who  has  not  within  the  last  six  vears  occupied  the 
premises,  paid  rent,  or  done  any  act  from  which  a  tenancy  can  be 
inferred,  mough  no  notice  to  quit  has  been  given.  Leigh  v.  Tliom- 
ion^l  B.  and  A.  625. 

Illegality^  It  is  a  good  defence  that  the  premises  have  been 
occupied  fer  an  immoral  purpose,  with  the  plaintiff's  knowledge. 
Crisj^  V.  Churchill,  cited  1  B.  and  P.  340 ;  and  see  Gerardy  v. 
Rieiardson,  1  Esp.  13.  Jennings  v.  Throgmorion,  R.  and  M»  251 ; 
and  set  post,  "  AssumpsUf'*  "  Defence^^  •*  Immorality.^ 


ASSUMPSIT  ON  BILLS  OF  EXCHANGE. 

Production,  and  proof  of  the  bUl]  In  aU  actions  upon  bills  of 
exchange  and  promissory  notes,  it  is  necessary  for  the  plaintiff  to 
produce  the  bill  or  note,  and  to  show  that  it  is  the  same  as  that  on 
which  be  has  declared.  But  where  it  appears  that  the  instrument 
has  been  destroyed,  as  where  the  defendant  tore  his  own  note  of 
band,  a  copy  is  admissible.  Anon.  1  Ld.  Raym-  73 J-  The  plain- 
tiff  cannot  recover  on  a  lost  bill,  mdoreed  by  the  p^ee,  without 
proving  that  it  has  been  destroyed,  though  he  has  offered  an  in- 
demnity to  the  defendant ;  Pearson  v.  Huicheson,  3  Campb.  211,  6 
Esp.  126,  S.  C.  Hansard  v.  Robinson,  7  B.  and  C.  90  ,-^  R.  andM. 
404  («),  S.  C;  and  though  the  bill  was  lost  after  it  became  due; 
Poole  V.  Smith,  HoU,  144.*  Hansard  v.  Robinson,  ubisup. ;  and  an 
express  promise  topay  the  lost  bill  will  not  entitle  him  to  recover. 
Davis  V.  Dodd,  4  T^unt.  602.  But  where  a  bill  is  lost  with  only 
a  special  indorsement  upon  it  by  the  payee,  the  indorser  may  re- 

«  15  Eng.  Com.  Law  Repi.  481.    ^  14  '3  Id.  55. 
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cover  upon  it,  for  the  holder  can  make  no  title  to  it  Lang  tf.  Brnt* 
KCf  2  Campb.  214  (n)  ;  and  see  Smith  v.  Clarke^  Peake^  225.  If 
the  acceptor  improperly  detains  the  bill  in  his  hands,  the  drawer 
or  other  party  may  sue  him  upon  it,  and  give  him  notice  to  produce 
it.  SmiUi  V.  MClnref  5  East,  477 ;  and  where  the  defendant  had 
admitted  that  he  owed  the  money  due  upon  a  bill^  which  was  in 
his  own  possession,  Abbott,  C.  J.,  he^d  that  such  admission  might  be 
given  in  evidence,  under  the  common  counts,  without -a  notice  to 
produce  the  bill.    Fryer  v.  Broum^  R.  and  M.  145. 

The  bill  or  note  produced  must  appear  to  be  the  same  upon  which 
the  plaintiff  has  declared,  and  if  any  material  variance  exist,  it  is  a 
ground  of  nonsuit  Where  a  bill  appears  to  be  altered,  it  lies  upon 
the  party  producing  it  to  show  that  the  alteration  was  not  impro- 
perly made.  Henman  o.  Dickinson,  5  BingL  183  ;^  see  ante,p,  126. 

Variance  in  namesJ]  A  variance  in  (he  names  of  the  parties  to 
the  aclion  will  not  be  a  ground  of  nonsuit,  because  it  should  be  plea- 
ded in  abatement,  provided  the  identity  be  proved,  as  where  the 
plaintiff  was  called  Edward  instead  of  Edmund ;  BoughUm  v.  Frere^ 
8  Campb.  29;  so  of  a  misnomer  in  the  surname  of  plaintiff;  Jawett 
V,  Chcamock,  6  M  and  S.  45 ;  and  where  the  plaintiff  is  misnamed 
in  a  note,  he  may  show  by  evidence  that  he  was  the  person  intend- 
ed. ffiUis  V.  Barrett,  2  Stark.  29.^  Where  a  bill  is  drawn  with 
the  payee's  name  in  blank,  and  in  the  declaration  it  is  stated 
that  A.  B.  (a  bona  fide  holder  who  has  inserted  his  own  name)  was 
payee,  it  is  no  variance.  Atwood  v.  Griffin,  Ry.  and  Moo,  425.  A 
variance  in  the  christian  name  of  the  defendant  is  not  material,  if 
it  appear  that  he  has  been  served  with  process.  Dickenson  v. 
Bowes,  16  East,  110.  But  where,  in  an  action  against  three  ma- 
kers of  a  note,  the  declaration  stated  it  to  have  been  made  by  WiU 
liam  Austin,  Robert  Strobell,  and  William  ShuOiffe,  of  whom  the 
two  latter  were  outlawed,  and  it  appeared  that  the  names  were 
William  Austin,  Samuel  Strobell,  and  William  Shirtlife,  the  vari« 
ance  was  held  fatal.  No  proof  was  given  of  the  identity  of  the 
parties.  Gordon  v.  Austin,  4  71  /?.  611.  Where  the  misnomer  is  in 
the  name  of  a  person  not  a  party  to  the  action,  and  cannot  there- 
fore be  pleaded  in  abatement,  it  is  fatal ;  as  John  Crouch,  for  JollQ 
Couch.  Whitwell  v.  Burnett,  3  B.  and  P.  559.  But  where  a  bill 
was  stated  to  have  been  indorsed  by  Philip  Phillip,  and  it  appear- 
ed that  his  name  was  Philip  Phillips,  and  that  he  had  so  indorsed 
the  biU>  Lord  Ellenborough  refused  to  nonsuit,  observing  that  whe- 
ther the  name  on  the  bill  be  the  party's  false  or  true  name  is  ia»- 
material,  if  it  be  his  name  of  trade,  and  that  the  only  question  was 
as  to  the  identity  of  the  person.  Forman  v.  Jacob,  1  Stark.  47.* 
Pnx>f  that  other  persons  joined  the  defendant  in  drawing,  or 
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mceepting  Ihe  bill,  is  immaterial  under  the  general  ksae,  it  being 
matter  of  plea  in  abatement  Mmntstephen  v.  Brooke^  1  B.  and 
A»2M;  tee  anle,  o.  43. 

As  to  variance  in  the  date  of  a  bill  or  note,  vide  ante^  p,  50. 

Vmiance  in  place  of  payment']  If  a  bill  is  drawn  (in  the  body 
ef  it),  payable  at  a  particular  place,  it  is  a  fatal  variance  to  state  it 
^tfaout  that  qualification.  Bayley  on  Bitts^  310.  So  where  a  bill 
is  directed  to  **  A.  B.  payable  in  London,"  at  the  foot,  payment  in 
liOndoB  is  part  of  the  contract,  and  the  omission  of  the  qualification 
vould  be  iataL  Hodge  v.  Fillis^  3  CamplK  463.  And  where  a  note 
contains,  in  the  body  of  it,  a  promise  to  pay  at  a  particular  place, 
it  is  a  variance  to  omit  the  place ;  Roche  v.  Campbell^  3  Campb.  247, 
Sanderson  v.  Bowes^  14  East^  500 ;  but  where!  the  place  of  pay- 
ment is  only  m^itioned  in  the  memorandum  at  the  foot  of  a  note,  it 
is  no  variance  to  omit  it ;  Price  v.  Michelle  4  Campb.  200.  WilKams 
V.  tVaring,  10  B.  and  C.  2 ;  and  if  stated  in  the  declaration  to  be 
made  payable  there,  it  is  a  variance.  Exon  v.  Russely  4  M.  and  5. 
505 ;  but  see  Hardy  v.  fVoodroffe,  2  Stark.  319.»  Spraule  v.  Leggt  3 
StaHu  157,«  semb.  cant  Where  the  memorandum  at  the  foot  of 
the  note  was  printed,  Lord  Ellenboroush  considered  the  place  of 
payment  there  mentioned  to  be  part  of  uie  contract.  Tregothick  v. 
Edwin,  1  Stark.  46a»  By  stat  1  and  2  Geo.  IV.  c«  78,  if  a  person 
shall  accept  a  bill  payable  at  the  house  of  a  banker,  or  other  place, 
without  further  expression,  it  shall  be  taken  to  be  a  general  accep* 
tance ;  but  if  he  express  that  he  accepts  it  at  a  banker^s,  or  other 
place,  and  not  otherwise  or  elsewhere,  such  acceptance  shall  be 
taken  to  be  a  special  acceptance,  5ee  Selby  v.  Eden^  3  Bingh.  61 1,« 
Fayl^  V.  Bird,  6  B.  and  C.  531 ;'  post,  p.  152. 

Variance  in  direction.']  An  allegation  that  the  bill  was  direct- 
ed to  the  defendant,  b  not  supported  by  proof  that  the  drawer  drew 
the  bill  to  his  own  order,  payable  at  a  specified  place,  though  the 
defendant  had  accepted  it  Gray  v.  Milner,  2  Stark.  336  ;■  see  3^ 
B.  Moore,  00,  8  Taunt  739,*  S.  C,  seeond  action  on  same  bill  In 
an  action  against  the  acceptor  upon  a  bill  directed  to  him,  or,  in  his 
absence,  to  J.  S.,  the  conditional  direction  to  J.  S.  need  not  be  stat- 
ed. Anm.  12,  MhL  447.    Bayky  an  bills,  309. 

Variance  in  consideration.']  The  words  "  value  received,"  in  a 
biU  payable  to  the  drawer's  order,  mean  value  received  by  the 
drawee;  and  if  stated  to  be  value  received  by  the  drawer,  it  is  a 
variance.  Highmore  v.  Primrose,  5  M  and  S.  65.  Priddy  v.  Hen- 
brey^  1  B.  andC.  675.*  But  where  the  bill  is  drawn  payable  to 
the  order  of  a  third  person, ''  for  value  received,**  it  is  no  variance 
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to  state  that  it  was  for  value  received  of  the  drawer.  Orant  v.  Da 
CostOf  3  M.  and  S.  351.  ^  Value  received"  in  a  note,  imports 
value  received  from  the  payee.  Clayton  v.  Goslings  5  B.  and  C 
360.^  Value  received  in  leather,  for  value  deliver^  in  leather,  is 
no  variance.  Jones  v.  Mars^  2  Campb.  306. 

Variance  in  statement  of  currenay,']  Where  the  declaration  on 
a  hill  drawn  in  Ireland  slated  that  it  was  drawn  for  a  certain  sum, 
without  stating  it  to  be  Irish  currency,  which  it  was  in  fact,  the 
variance  was  held  fatal.  Kearney  v.  King^  2  B.  and  A.  301.  Sprowle 
V.  Legge,  1  B.  and  C.  16.^ 

Variance  in  vroof  of  the  drawings  or  accepting^  or  indorsing.'] 
Where  the  declaration  stated  that  A.  indorsed  a  note,  his  oum  hanw" 
XDriting  being  thereunto  subscribed,  and  it  appeared  to  have  been 
Indorsed  by  procuration,  it  was  held  a  variance ;  Lem/  o.  Wilson^ 
5  Esp.  180 ;  but  in  a  similar  case,  where  it  appeared  that  the  name  I 

was  written  by  the  wife  of  the  indorser,  under  his  authority.  Lord 
FJlenborough  was  inclined  to  think  it  enough  to  show  the  name 
written  by  an  authorised  agent ;  Helmsley  v.  Loader^  2  Campb* 
450 ;  and  where  the  declar^ition  stated  that  the  defendants  made  | 

their  bill,  ^  their  own  proper  hands  being  thereunto  subscribed,'* 
and  the  bill  appeared  to  be  drawn  in  the  defandant's  firm  of  *'  Mars 
and  Co."  Lord  Ellenborough  refused  to  nonsuit  for  the  variance* 
Jones  V.  MarSf  2  Campb.  305.  So  where  the  averment  was,  as  in 
the  above  case,  but  it  appeared  that  the  name  was  written  by  the 
son  of  the  part?  with  his  authority.  Lord  Tenterden  held  it  to  be 
DO  variance.    Booth  v.  Gfrot)e,  1  M  and  M  182.    A  note  made  by 

A.  only,  cannot  be  declared  on  as  the  joint  note  of  A.  and  B.  though 

fiven  to  secure  a  debt  for  which  A.  and  B.  were  jointly  liable. 
ifkin  V.  Walker,  2  Campb.  308. 

Variance  in  presentment']  A  variance  in  the  day  of  present* 
ment  is  not  material,  in  an  action  against  the  acceptor  on  a  bill  pay- 
able a  given  time  after  sight ;  Forfnan  v.  Jacob,  1  Stark.  46 ;'  but 
where  the  time  of  paymenfdependsupon  the  presentment,  and  the 
action  is  against  the  di  awer  of  a  bill,  or  indorser  of  a  bill  or  note, 
the  very  day  of  the  presentment  ought  to  be  stated.  Bayley  an  MUs^ 
317.  However,  where  the  averment  is  that  the  bill  was  presented 
when  it  became  due  and  payable,  to  wit,  on  &c.,  it  is  not  necessary 
to  prove  the  exact  day  laid  under  the  videlicet,  and  therefore  if  it 
be  a  Sunday,  it  is  immaterial    Bynner  v.  Russel,  1  Bingh.  23,^  7 

B.  Moore,  286,  S.  C.  And  if  a  presentment  by  a  certain  persoit  is 
alleged,  a  presentment  by  another  may  be  proved.  Boehm  v.  Camp^ 
beO,  1  Gow,  55." 
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If  the  word  <^at'^  be  inserted  before  the  name  of  the  drawee,  it 
IB  DO  variance  to  state  that  the  bill  was  drawn  on  the  drawee. 
ShtUUeworth  v,  Stephens^  1  Campb.  407 ;  and  see  Rues,  and  Ry. 
C.  C.  jR.  511,  Atten  v,  Mawson^  4  Campb.  115.  Where  an  instru- 
ment was  in  this  form — '^  Three  months  after  date  I  promise  to 
pay,  &c 

^  J.  B.  Grutherot,  John  Bury. 

**  83,  Montague-place,  (Indorsed)  John  Bury/' 

It  was  held  that  the  holder  might  treat  this  as  a  promissory  note,  or 
{Per  Ld.  Tenterden^  Bayley^  and  Hcircydy  J.  J.)  as  a  bill  of  ex- 
change at  his  election.    Edis  v.  Buryy  6  B.  and  C.  433.^ 

Payee  against  Acceptor. 

The  plaintiff  must  produce  the  Ull  and  prove  the  acceptance  by 
the  defendant,  and  if  such  acceptance  is  conditional,  that  the  condi- 
tion has  been  performed. 

Acceptance  in  uriting  or  paroL^  By  stat.  1  and  2  Gea  IV.  c. 
78,  no  acceptance  of  any  inUmd  bill  of  exchange  shall  be  sufficient 
to  charge  any  person,  unless  the  acceptance  be  in  writing  on  the 
bill,  or  if  there  be  more  than  one  part  of  the  bill,  on  one  of  the 
parts.  But  in  the  case  of  foreign  bills,  a  parol  acceptance,  or  an 
acceptance  by  a  collateral  writing,  is  still  sufficient.  A  letter, 
stating  that  such  a  bill  ^  shall  meet  with  due  honour,"  is  an  accept- 
ance, jC/orite  V.  Cockf  4  East^  57,  or  that  the  holder  ^  may  rest  sa- 
tisfied as  to  payment"  WUkinson  v.  Lutwidge,  1  Str.  649 ;  see 
also  Wj/nTie  v.  Raikes,  5  East^  514.  ^  What !  not  accepted  ?  We 
have  had  the  money,  and  they  ought  to  be  paid ;  but  I  do  not  inter- 
fere in  this  business,  you  should  see  my  partner,"  held  to  be  an 
acceptance.  Fairlee  v.  Herrings  3  Bingfu  625.*  ^  Your  bill  shall 
have  attention,"  is  not  an  acceptance,  Rees  v.  Warwick,  2  B.  and 
A.  113,  and  a  promise  to  pay  a  non-existing  bill,  is  no  acceptance, 
Johnson  v.  Colhns,  1  East,  98,  unless  perhaps  some  person  be  there- 
by induced  to  take  or  retain  the  bill.  Ibid.  Pillans  v.  Van  Meirop, 
Burr.  1663.  Pierson  v.  Dunlop,  Cowp.  571.  BayL  on  bills,  144. 

Acceptance,  absolute  or  conditionaL']  If  the  acceptance  is  condi- 
tional, a  performance  of  the  condition  must  be  alleged  and  proved. 
Swan  V.  Cox,  1  Marsh.  176,  or  if  the  condition  has  not  been  per- 
formed, a  legal  excuse  must  be  averred  and  proved. 

Acceptance,  general  or  spedaL']  An  acceptance  at  a  banker's  ofr 
other  place  is  only  a  general  acceptance,  but  an  acceptance  at  a 
banker's  or  other  place  only,  and  rwt  otherwise,  or  elsewhere,  is  a 
qualified  acceptance,  and  a  presentment  of  the  bill  there  must  be 
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stated  and  provod.  1  and  2  Geo.  IV.  c.  78.  A  bill  which  is  drawn 
payable  at  a  particular  place,  is  within  this  statute,  and  unless  the 
acceptance  is  a  special  one  within  the  act,  it  is  not  necessary  to  aver 
or  prove  a  presentment  at  the  particular  place,  it  being  held  that 
there  is  no  distinction  between  the  case  where  the  bill  is  so  render- 
ed payable  by  the  language  of  the  drawers,  and  the  case  where  it 
is  accepted  so  payable  by  the  language  of  the  acceptor.  Selby  ti. 
Eden,  3  Bingk.  611.°  Fayk  v.  Bird,  6  B.  and  C.  531.^  In  the  case 
of  a  general  acceptance*  it  is  not  necessary  to  aver  or  prove  a  pre* 
sentment ;  Turner  v.  Hayden,  4  B.  and  &..1 ;'  but  if  the  accept^ 
ance  is  qualified,  the  plaintiff  must  aver  and  prove  presentnaent  at 
the  place  named,  Rowe  v.  Young,  2  B.  and  B.  165,'  though  in  the 
latter  case  notice  of  non-payment  to  the  acceptor  is  unnecessary; 
Tireacher  v.  Hinton,  4  B.  and  A.  413.'  The  holder  need  not  present 
a  bilJr  specially  accepted,  at  the  place  named,  on  the  very  day  it 
becomes  due,  provided  the  money  is  not  lost  by  such  neglect. 
Rhodes  v.  Gent,  5  B.  and  A.  244.^  And  where»  since  the  stat  1 
and  2  Geo.  IV.  c.  78,  a  bill  is  accepted  payable  at  a  banker's, 
without  saying,  <<  and  not  otherwise  or  elsewhere,"  which  is  a 
general  acceptance,  and  the  holder  neglects  to  present  it,  and  the 
bankers  fail  with  money  of  the  acceptor  in  their  hands,  the  aeeep* 
tor  is  not  thereby  discharged.     Turner  v.  Hayden^  B*  and  C.  1.* 

Acceptance,  fum  proved."]  The  acceptance,  if  written*  is  proved 
by  evidence  of  the  acceptor's  hand-writing,  and  if  Uiere  is  an  at* 
toting  witness,  by  calling  him.  If  several,  not  partners,  are 
acceptors,  the  hapdwriting  of  each  must  be  proved.  Gray  a 
Palmers,  1  Esp.  135.  If  one  of  several  partners  accept  a  bill  drawn 
on  the  firm,  it  is  sufficient  to  prove  the  partnership,  and  his  hand* 
writing,  in  an  action  against  all;  Mason  tr.  Rumsey,  I  Camph.  384; 
but  it  is  a  good  defence  that  the  plaintiff  had  notice,  that  the  firm 
would  not  be  bound  by  such  an  acceptance.  Gallway  v.Smith»on^ 
10  East,  264,  or  that  the  bill  was  not  accepted  for  partnenhip 
purposes,  and  that  there  is  covin  between  the  partner  who  accepts 
and  the  plaintiff.  Sherriffv,  Wilkes,  1  East,  48..  Greenix  Deekin^ 
2  Stark.  347.*  But  in  the  absence  of  fraud  or  coUurion  a  p>rtT 
who  has  received  a  bill,  given  by  one  of  several  partners  for  his 
separate  debt,  may  sue  the  partnership  on  such  bill.  Swan  v, 
Steele,  7  East,  210.  Ridley  v.  Taylor,  13  East,  175.  Baker  v. 
Charlton,  Peake,  80.  In  an  action  against  A.  and  B.  as  acceptors, 
if  A.  pleads  a  plea  which  admits  his  signature,  yet  it  most  still 
be  proved  as  against  B.  Gray  v.  Palmers,  I  Esp.  135.  It  the 
acceptance  is  by  agent,  his  authority  and  handwriting  must  be 
proved,  and  the  agent  himself  is  a  competent  witness  to  prove  the 
authority.    If  the  authority  was  in  writing  it  should  be  produced 
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•  6Id.468.    b7Id.84.    >3Id.377. 


Payse  against  Acceptor.  1 53 

aod  proTed*  Joh7i$on  v.  McLsan^  1  Esp.  90.  If  (he  defendant  ac- 
kaowIe(kes  his  handwritingy  or  promises  to  pay>  Jones  v.  Morgan^ 
2  Campo,  474,  or  pays  part,  Vaughan  v,  FtiUer,  2  Sir:  1246,  it  is  an 
admission,  and  dispenses  with  the  proof  of  the  acceptance.  An  admis- 
sion by  one  of  several  acceptors,  not  partners,  is  not  evidence  against 
the  rest ;  Gray  v.  Palmers^  1  Esp.  135;  but  after  a  partnei'ship  is 
established,  the  admission  of  the  partner  who  accepted  the  bill  will 
be  proof  of  the  acceptance  against  all,  Hodenpyl  v.  Vingerhoedf 
Ckmp  an  billSf  489,  &th  ed.,  see  antCy  p.  30,  and  an  admission  by 
one  partner  of  his  partnership  with  his  co-defendants,  who  had  been 
outlawed,  was  held  to  be  sufficient  proof  of  the  partnership  as 
against  him«  Sangster  v.  Mazzarredo,  I  SUirh  161.*^  If  the  accep« 
tpr,  on  being  applied  to  for  payment,  desire  the  party  to  call  again, 
it  will  not  prevent  him  from  proving  the  acceptance  a  foreery,  but 
it  is  otherwise  if  he  has  adopted  the  acceptance,  as  by  paying  other 
bills  o(  the  same  kind,  Bcarber  v,  Gingellf  3  E$p.  60,  or  acknow- 
le^ing  the  handwriting  to  be  his.  Leach  v.  Buchanan^  4  Esp.  226. 

Where  in  an  action  against  the  acceptor  of  a  bill,  his  attorney 
gave  a  notice  to  produce  all  papers  relating  to  a  bill  described  as 
the  bill  in  question,  **  accepted  by  the  said  defendant,"  the  notice 
was  held  to  be  primd  facie  evidence  of  the  aqieptance.  Holt  v. 
Squire,  R.  and  M.  282. 

S(HDe  evidence  of  the  identity  of  the  defendant  and  the  person 
who  has  accepted  the  bill  is  necessary,  and  it  is  not  sufficient  merely 
to  prove  that  a  person,  calling  himself  by  the  same  name,  accepted 
the  bilL  Bull  JV:  P.  171.  Middkton  v.  Sandford,  4  Campb.  34. 
Perkins  tt  Hawkshaw,  2  Stark.  239  ;^  see  Bulkeky  v,  Bviler,  ^  fi. 
end  C.  441,"  postfp.  155»  Roach  v.  Ostler,  1  M  and  R.  120. 

Acceptance,  effect  of^  An  acceptance  admits  the  handwriting 
of  the  mawer,  and  if  drawn  by  procuration,  the  procuration,  Rob- 
inson n.  Yarrowi  7  Taunt  455,"  PorOious^  u  Parker,  1  Campb.  82, 
and  the  acceptor  cannot  say  that  the  drawer's  name  is  forged. 
Smith  t>.  Chester,  1  T.  R.  655,  Bass  v.  Clive,  4  M.  and  S.  15.  So 
if  the  bill  was  drawn  in  the  name  of  a  firm,  the  acceptor  cannot 
object  that  it  was  drawn  by  a  single  person,  Bass  v.  Clive,  4  Jlf. 
andS.  13,  nor  can  he  set  up  the  drawer's  inability,  as  that  he  was 
an  infant     Taylor  v.  Croker,  4  Esp.  187. 

Evidence  under  common  counts,"]  If  the  payee  is  also  the 
drawer,  the  bill  will  be  evidence  under  the  count  for  money  had 
and  received,  Thompson  v,  Morgan,  3  Camvb.  101,  or  under  the 
count  on  an  account  stated ;  Per  Abbott,  C.  J.,  Rhodes  u.  Gent,  6  JB. 
and  A.  245  ;•  and  it  is  said  to  be  priTnd  facie  evidence  of  money 
had  and  received  b;  the  acceptor  to  the  use  of  ^e  holder;  Bayley 
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<m,  bilbf  287,  4th  ed. ;  but  this  does  not  appear  to  be  law  unless  be- 
tween immediate  parties.  BenUey  v.  Norihcusej  1  M,  and  M.  66, 
Waynam  v,  Bend^  1  Camnb.  175.  An  acknowledgment  of  the  debt 
by  the  defendant  will  enaole  the  holder  to  recover  upon  the  count 
on  an  account  stated.  Highmore  v.  Primrose^  5  M.  and  5.  65. 

• 

Indorsee  against  acceptor. 

In  an  action  by  the  indorsee  against  the  acceptor,  the  plaintiff 
must  prove  the  acceptance  (which  admits  the  drawing  of  the  bill, 
vide  supra)f  and  secondly,  the  indorsements  stated  in  the  declara- 
tion. 

Indorsement,  haw  'pro})ed,'\  None  of  the  indorsements  are  admit- 
ted by  the  acceptance,  Smith  v.  Chester^  1  7.  R»  654,  and  even 
where  the  bill  is  payable  to  the  drawer's  order,  his  handwriting  as 
indorser  must  be  proved,  though  his  name  was  on  the  bill  at  the 
time  of  acceptance.  Bosanquet  v.  Anderson^  6  Esp.  43.  So  where 
a  bill  drawn  payable  to  the  drawer's  own  order,  was  drawn  and 
indorsed  by  procuration,  by  the  same  person,  it  was  held  that  the 
acceptance  only  admitted  the  drawing  by  procuration,  and  not  the 
indorsement  by  procuration.  Robinson  v.  Yarrow,  7  Taunt  455.' 
But  in  an  action  against  the  acceptor  of  a  bill,  drawn  in  favour  of 
A.  and  B.,  and  indorsed  by  A.  in  the  name  of  A.  and  B.,  and  after- 
wards accepted  by  the  defendant,  on  it  being  objected  that  the 
payees  were  not  partners,  and  that,  therefore,  the  indorsement  was 
irregular.  Lord  Ellenborough  is  said  to  have  held,  that  after  accep- 
tance, the  defendant  could  not  dispute  the  regularity  of  the  indorse- 
ment ;  Jones  v,  Radford,  1  Campb,  83  (n),  sed  qtusre,  for  it  is  said 
by  Lord  Ellenborough,  in  another  case,  that  though  the  drawee 
accept  the  bill  with  many  names  on  it,  if  laid  in  the  declaration, 
they  should  be  proved.  Bosanquet  v.  Anderson,  6  Esp.  43.  Where 
there  was  no  proof  of  the  handwriting  of  one  of  the  mdorsers,  but 
it  appeared  tnat  the  indorsement  was  upon  the  bill  when  the  de- 
fendant accepted  it,  and  that  he  promised  to  pay  it,  Ryder,  C.  J., 
left  the  case  to  the  jury,  who  found  for  the  plaintiff,  and  the  court 
refused  a  new  trial.  Ilankey  v.  Wilson,  Say.  223.  Bayley  on  biOs, 
867.  And  where  a  bill  was  shown  to  the  drawer  with  the  name  of 
the  payee  indorsed  upon  it,  and  the  drawer  merely  objected  the 
want  of  consideration,  it  was  ruled  that  it  did  not  supersede  the  ne- 
cessity of  proving  the  indorser's  handwriting.  Duncan  v,  Scott,  1 
Campb.  101.  An  olBer  made  by  the  acceptor  to  pay  a  bill,  with 
certain  names  on  it,  is  a  sufficient  admission  of  the  plaintiff's  title 
so  as  to  supersede  the  necessity  of  proof  of  each  person's  handwrit- 
ing. Bosanquet  v.  Anderson,  6  Esp.  45 ;  see  alio  Sidford  v,  Cham" 
bers,  1  Stark.  326.'  An  admission  of  his  handwriting  by  the  in- 
dorser,  though  evidence  against  himself,  is  not  evidence  in  an  action 
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against  the  acceptor.     Hemmings  v.  Robinson^  Barnes^  436.  Ba^l 
on  biJls^  379, 4ik  ed. ;  but  see  Maddocks  v.  Hankey^  2  Esp.  647. 

It  must  appear  that  the  indorsements  were  made  by  toe  persons 
by  whom  they  purport  to  have  been  made.  See  ante^  p.  67,  as  to 
identity.  In  an  action  by  an  indorsee  against  the  acceptor  of  a  bill 
of  ezchai^e  whereof  E.  S.  was  the  payee,  theplaintifiproved,  that 
a  p^soQ  calling  himself  £.  S.  came  to  C,  having  in  his  possession 
the  bill  in  question,  and  also  a  letter  of  introduction  proved  to  be 
genuine,  which  was  expressed  to  be  given  to  a  person  introduced 
to  the  writer  as  E.  S.,  and  also  another  bill  of  exchange,  drawn  by 
the  writer  of  that  letter.  The  bearer  of  these  documents,  after 
reaiaining  ten  days  at  C,  during  which  time  he  daily  visited  the 

iklaintiff,  bdorsed  to  him  the  bill  in  question  and  received  value 
or  it,  and  also  a  letter  of  credit  This  was  held  to  be  evidence  of 
the  identity  of  this  person  with  R  S.  in  the  absence  of  any  evi- 
dence in  answer.    Bulkeley  v.  Butler^  2  B.  and  C.  434.' 

¥FTuU  indorsements  are  good,']  If  the  payee  has  delivered  over 
the  bill  without  indorsement,  for  a  valuable  consideration,  and  af- 
terwards becomes  bankrupt,  he  may  indorse  it  notwithstanding  his 
bankruptcy.  Smith  v.  Pickerings  Peake^  50.  So  the  drawer  of  a 
UU  payable  to  his  own  order,  and  accepted  for  his  accommodation, 
may  indorse  it  after  his  bankruptcy,  for  it  does  not  pass  to  his  as- 

3*  ;nees.  Wallace  v.  Hardacre^  1  Uampb,  46.  Arden  v.  WaikinSf  3 
ast^  317.  An  indorsement  by  a  feme  covert,  of  a  bill  payable  to 
her  order,  in  her  own  name,  conveys  no  interest  Barlow  v.  Bishop^ 
1  Ecut^  482,  unless  from  circumstances  the  jury  can  infer  an  au- 
thority from  her  husband  to  her  to  indorse  it  in  such  name,  as  if  he 
promise  to  pay  the  bill.  Id.  434.  Cotes  v,  Davis^  I  Campb.  485. 
Infancy  being  a  personal  privily,  the  acceptor  cannot  set  up  the 
inbncy  of  the  indorser  as  a  defence.  Taylor  v,  Croker^  4  Esp. 
187,  recog.  2  B.  and  C.  299  ;*  and  see  Jones  v.  Darchf  4  PricCf  800. 
On  the  death  of  the  holder,  his  executor  or  administrator  may  in- 
dorse. RatoUnson  v.  Stone^  3  Wils.  h  Unless  the  persons  indors- 
ing are  in  partnership,  the  indorsement  of  each  must  be  proved ; 
Carvick  t>.  yickery,  VougL  653  (n) ;  but  if  a  partnership  be  proved, 
an  indorsement  by  one  of  the  partners,  in  the  partnership  name, 
is  sufficient,  vide  supra.  On  the  dissolution  of  a  partnership,  a 
power  riven  to  one  of  the  partners  to  receive  and  pay  debts,  does 
not  authorise  him  to  indorse  a  bill  in  the  name  of  the  partnership. 
ISlgour  V.  Finlaysonf  1  H.  BL  155.  See  Dolman  v.  Orchardf  2  C. 
and  P.  104.*  Lacy  v.  Woolcatj  2  D.  and  R.  458."  And  if  one  of  se- 
yeral  partners  who  have  a  right  to  indorse  becomes  bankrupt  and 
indorses  the  bill,  such  an  indorsement,  though  made  to  a  creditor  of 
the  firm,  will  confer  no  title ;  Thomason  v.  Prere^  10  EasU  418 ;  see 
Drayton  v.  Dayle^  2  B.  and  C.  293  r  but  where  the  partners  hold 
the  bill  as  trustees,  and  one  of  them  becomes  bankrupt,  he  and  the 

'9.Eng.CoiD.LawR«pt.l33.    •9Id.94.    M2Id.47.    "16ld.l01.    *0Id.91. 


156  Assumpsit  on  Bills  of  Exchange. 

rest  may  indorse.  RamsboUom  v.  Cator,  1  Stark.  228.^  On  a  biD 
payable  to  A.,  for  the  use  of  B.,  the  right  to  transfer  is  in  A.  Evans 
tj.  CramKngtonf  Carth,  5 ;  bzU  see  Sigoumey  v.  Lloyd,  8  jB.  and  C. 
63L« 

What  indorsements  need  be  proved,'].  If  all  the  indorsements 
have  been  stated,  though  unnecessarily,  they  must,  it  seems,  be 
proved;  fVaynam  t).  Bend,  1  Campb.  175,  Bosanquet  v»  Anderson^ 
6  Esp,  43 ;  but  where  the  first  indorsement  is  in  blank,  the  plain- 
tiff may  state  an  indorsement  from  the  payee  io  himself  immedi- 
ately, though  there  be  intermediate  special  indorsements,  and  it 
will  only  be  necessary  to  prove  the  first  indorsement.  Smilh  v, 
Clarke,  Peake,  225.  In  an  action  by  the  indorsees  of  a  bill  against 
the  acceptor,  the  first  count  stated  all  the  indorsements,  the  se- 
cond count  an  indorsement  by  the  payee  to  the  plaintiff;  Abbott^ 
C  J.,  said,  that  all  the  indorsements  must  be  proved  or  struck  out, 
though  not  stated  in  the  declaration.  "  I  remember,^'  said  his 
Lordship,  ''  Mr.  Justice  Bayley  so  ruling,  and  striking  them  out 
himself  at  the  trial;  and  this  need  not  be  done  before  the  triaL" 
Cocks  V.  Borrodaile,  Chitty,  392,  lih  ed» 

Tide  of  the  plaintiffs  as  indorsees.']  When  a  bill  is  indorsed 
in  blank,  possession  is  a  suflScient  primd  facie  title,*  and  several 
plaintifi  suing  as  indorsees  need  not  prove  that  they  are  in  part- 
nership, or  that  the  bill  was  indorsed  to  them  jointly  ;  Ord  v.  Per* 
talj  3  Campb,  239 ;  Rordasnz  v.  Leach,  1  Stark.  446  ;^  and  see  Ma* 
cheUv.  Kinnear,  1  Stark.  499  :*  Attwood  v.  Rattenbury,  6  B.  Moore, 
579;'  but  where  it  is  specially  indorsed  to  a  firm,  the  partnership 
of  the  plaintifis  must  be  proved ;  3  Campb.  240 ;  and  where  the 
plaintifii  sue  in  a  particular  capacity,  as  assignees  of  a  bankrupt 
for  instance,  they  must  prove  that  the  bills  were  indorsed  to  them 
in  that  capacity.     Bernasconi  v.  Duke  ofArgyle,  3  C.  and  P.  29.* 

Evidence  under  the  money  counts!]  An  acceptance  is  said  to  be 
evidence  of  money  had  and  received  by  the  acceptor  to  the  use  of 
the  holder ;  Bayley  an  Bills,  287 ;  and  it  has  therefore  been  sup- 
posed, that  in  an  action  by  an  indorsee  against  an  acceptor,  the  bill 
may  be  given  in  evidence  under  the  count  for  money  had  and  re- 
ceived. 2  Phil.  Ev.  30.  But  late  authorities  show  that  it  is  only 
where  the  bill  or  note  is  enforced  between  immediate  parties,  that 
the  plaintiff  can  recover  on  the  count  for  money  had  and  received. 
Waynam  v.  Bend,  1  Campb.  174.  Exon  v.  Russell,  4  M.  and  S.  507. 
Thompson  v.  Morgan,  3  Campb.  101.    WeBs  v.  Girling,  Gow,  22,« 

V  2  En; .  Com.  Law  Reps.  367.    >  15  Id.  319.    r  2  Id.  463. 
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*  The  poflMssion  of  a  bill  by  an  indorsee  who  bad  indorsed  it  over  to  another, 
iMprimd  facie  evidence  tbat  he  is  the  proprietor  of  the  bill,  notwithstanding  therv 
may  be  on  it  one  or  more  indorsements,  sabseqaent  to  the  indorsement  to  him, 
withoat  his  pro^Mung  any  recital  or  indorsement  back  from  either  of  the  rabso- 
^ttMt  iadonert.    Dugtmv.  U.  State$,  3  Wheat*  172. 


Payee  against  Drawer.  157 

3  B.  Moore,  79.    Bentiy  9.  Jiorthausef  1  M,  and  M.  66.    Eides  v. 
IHcker,  1  M,  and  M.  334. 

Drawer  against  Acceptor, 

When  a  bill,  not  payable  to  the  drawer's  order,  has  been  disho- 
noured and  taken  up  by  .the  drawer,  the  latter  may  sue  the  accep- 
tor, and  in  such  action  must  prove,  I.  The  acceptance,  (trule  ante^ 
p.  152);  2.  The  presentment  to  the  defendant,  and  his  refusal, 
which  may  be  done  by  calling  the  person  who  presented  the  bill,  or 
by  proving  a  promise  to  pay  by  the  defendant,  which  dispenses  with 
proof  of  the  presentment;  and  3.  The  payment  of  the  bill  by  the 
plaintiff.  To  prove  the  latter  fact,  it  is  not  sufScient  to  produce 
the  biU  with  a  receipt  on  the  back  of  it,  as  from  the  then  holder, 
for  the  receipt  prima  facie  imports  that  the  bill  was  paid  by  the 
acceptor.  Scholy  v.  nalsbyj  Peakcj  24.  It  will  not  be  necessaiy 
for  the  plaintiff,  in  the  first  instance,  to  prove  that  the  defendant 
had  efl^ts  of  the  plaintiff  in  his  hands,  the  acceptance  being^  suffi- 
cient priTnd  facie  evidence  of  that  fact  Vere  v.  Lewis,  3  T.  Jj.  183. 
The  bill  may  be  given  in  evidence  under  the  count  for  money  had 
and  received,  where  it  is  payable  to  the  order  of  the  drawer. 
T%ompsan  v.  Morgan,  3  Campo.  101,  ante,  p.  153. 

Payee  against  Drawer. 

In  an  action  by  the  payee  against  the  drawer,  the  plaintiff  must 
prove,  1.  The  drawing  of  the  bill;  2.  Presentment  to  the  drawee 
or  acceptor ;  3.  His  default ;  4.  Notice  to  the  defendant  of  the 
dbhonour. 

7%e  drawing  of  the  bin,']  The  drawing  of  the  bill  must  be  pro- 
ved by  evidence  of  the  drawer's  handwriting,  see  ante,  p.  68 ;  or  if 
drawn  by  an  agent,  by  proving  the  authority  of  the  agent.  If 
drawn  in  the  name  oi  a  partnership,  the  partnership  must  be  ' 
proved,  and  the  handwriting  of  the  partner  who  drew  the  biU,  see 
ante,  p.  152. 

Presentiment  to  the  drawer  or  acceptor^  A  presentment  for  ac» 
ceptance  is  not  necessary,  except  in  cases  of  bills  payable  within  a 
limited  time  after  sight,  Bayley  on  bills,  182 ;  but  if  presented  and 
refused  acceptance,  notice  of  such  refusal  must  be  given,  GoodaU 
V.  DoOey,  I  71  R.  712,  though  the  drawer  of  a  bill  is  not  discharged 
by  want  of  notice  of  non-acceptance  where  the  bill  has  passed  into 
the  hands  of  a  bondfide  indorsee  for  value,  who  has  no  Knowledge 
of  the  dishonour.  \Dunn  v.  CPKeefe,  5  M.  and  S.  282.  Where  the 
bill  is  payable  at  a  certain  date,  and  not  presented  for  acceptance. 
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a  presentment  for  payment  on  the  last  dar  of  grace  must  be  pror* 
ed ;  Tassel  v.  Lewis^  1  Ld,  Raynu  743.  Sayky  en  biUs^  198 ;  bvt 
where  it  is  payable  at  a  certain  time  after  sight,  or  atsight^it  need 
only  be  presented  within  a  reasonable  time ;  which  has  been  held 
to  be,  though  the  authorities  differ  on  the  point,  a  question  for  the 
jury ;  Mmbnan  v.  D*EguinOf  2  H.  BL  565,  Fry  v.  HiiZ,  7  TaunL 
397  ;*  see  the  cases  BayL  en  biUs^  187 ;  or  rather  a  mixed  question 
of  law  and  fact.  Shvie  v.  Robins^  1 M.  and  M.  133.  If  a  bill  drawn 
at  three  days'  sight  were  put  into  circulation,,  and  kept  out  in  that 
way  for  a  year,  it  would  not,  as  it  seems,  be  laches ;  but  if  the 
holder  were  to  lock  it  up  for  any  length  of  time,  it  seems  he  would 
be  guilty  of  laches.  Per  BuUer,  J.  Mtdbnan  v.  D^Eguino^  2  ILBL 
565.  Where  a  bill  drawn  by  the  defendant  at  one  month,  after 
nght,  on  London,  was  delivered  to  the  plaintiff  on  the  9th,  at  Wind* 
sor,  and  was  presented  on  the  13tb,  and  the  jury  found  a  verdict 
for  the  plaintiff,  the  court  of  C.  P.  refused  to  disturb  the  verdict. 
Fry  V.  Hia,  7  Taunt  397.* 

A  distinction  has  been  taken  with  respect  to  bills  payable  after 
sight,  drawn  by  bankers  in  the  count^  on  their  correspondents 
in  London.  "  It  does  not  seem  unreasonable,"  says  Lord  Tenter- 
den,  **  to  treat  bills  of  this  nature  as  not  requiring  immediate  pre- 
sentment, but  as  being  retainable  by  the  holders  for  the  purpose  of 
using  them  within  a  moderate  time  (for  indefinite  delay  of  course 
cannot  be  allowed)  as  part  of  the  circulating  medium  of  the  coun- 
try.   Shute  V.  Robins^  1  M.  and  M.  133. 

Bills  due  on  a  Sunday  or  Christmas-day ;  TcaseUv.  Lewis,  1  Ld. 
Raym.  743 ;  or  on  a  Good-Friday,  39  and  4  Gea  JIL  c  42 ;  or  on 
a  fast  day,  7  and  8  Geo.  IV.  c  15 ;  are  to  be  presented  on  the  day 
next  before  those  respective  days. 

Presentment  must  be  proved,''although  the  acceptor  has  become 
bankrupt,  Russel  v.  Langstaffe,  Dough  518,  or  insolvent,  Esdaik 
e.  Sowerby^  11  East,  117,  Ronde  v.  Proctor ,  4  B.  and  C.  523,*  and 
where  he  is  dead  it  must  be  nmde  to  his  executor  or  administrator, 
or  if  there  be  none,  at  the  house  of  the  deceased.  MoUoy,  b.  2,  c.  10, 
s.  34.  ChiUy  on  bills,  317,  5th  ed.  If  the  bill  is  payable  at  a  par- 
ticular place,  it  is  not  necessary  to  present  it  to  the  executor. 
PhUpot  V.  Bryant,  3  C.  and  P.  244.'  Where  a  bill  is  accepted  by 
an  agent,  the  drawee  being  abroad,  presentment  to  the  agent  must 
be  proved    Philips  v.  Astling,  2  Taunt  206. 

A  bill  payable  at  a  banker's  must  be  presented  within  bankine 
hours ;  Elford  v.  Teed,  1  M.  and  S.  28 ;  but  if  presented  after,  and 
a  servant  stationed  at  the  banking-house  return  for  answer,  *'  JVb 
orders,**  it  is  sufficient  Gamett  v.  Woodcock,  6  M,  and  S.  44.  Henry 
V.  Lee,  2  ChiUy,  125.'  Presentment  at  eight  in  the  evenii^,at  the 
houseof  a  merchant,  is  good.    Barclay  v.  Bailey,  2  Campb.  527. 
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Presentment  to  a  banker's  clerk  at  the  clearing-house,  is  a  pre- 
sentment at  the  banker^i.    Reynolds  v.  CheUkf  2  Campb,  595. 

If  a  bill  or  note  ib  made  payable  at  a  particular  bouse,  that 
house  is  the  proper  place  at  which  to  make  the  presentment, 
whether  such  house  be  mentioned  in  the  body  of  the  bill  or  note, 
or  in  a  marginal  note  only,  or  in  the  acceptance  only.  Bayley  on 
bilbf  174,  citing  Ambrose  v.  Hopwood,  2  Taunt  61,  GameU  v. 
Woodcock^  1  Stark,  475.^  Althoi^h  since  the  stat  1  and  2  Geo. 
IV.,  c  78,  the  holder  of  a  bill  accepted  payable  at  a  banker's  (not 
saying,  and  not  otherwise,  &c)  is  not  obliged,  in  order  to  charge 
the  acceptor,  to  present  it  for  payment  there,  Tamer  v.  Hayden^ 
4  B.  ana  C.  2.*  Bayley  on  mils,  178,  yet  a  presentment  there, 
and  refusal,  with  notice,  will  it  seems  be  sufficient  to  charge  the 
drawer.    See  Mackintosh  v.  HaydoUy  R.  and  M.  363. 

Presentment^  proof  off  when  dispensed  vdth.']  Payment  of  part 
of  the  money  due  upon  a  bill  or  note,  or  a  subsequent  promise  to 
pay,  with  knowledge  that  the  bill  has  not  been  duly  presented,  will 
be  evidence  of  presentment  under  the  usual  averment  Taylor  v, 
Janes^  2  Campb.  106.  Lundie  v.  Robertson^  7  EasU  231.  So  una^ 
vmdable  accident  will  excuse  a  regular  presentment  "  Duly  pte- 
sentedf  is  presented  according  to  the  custom  of  merchants,  which 
necessarily  implies  an  exception  in  favour  of  those  unavoidable 
accidents  which  must  prevent  the  party  from  doing  it  within  the 
r^ular  time."  Per  Ld,  Ellenborough,  Patience  v.  Townley^  2 
Smithy  224.  The  mere  knowledge  on  the  part  of  the  drawer  or 
indorser  of  a  bill,  that  the  bill  when  presented  is  likely  to  be  dis- 
honoured, will  not  dispense  with  the  presentment  Prideaux  v. 
ColHer,  2  Stark.  57.'' 

Default  of  drawee  or  acceptar."]  It  the  action  is  brought  on  a 
refusal  to  accept,  it  is  sufficient  for  the  plaintiff  to  show  that  the 
drawee  refused  to  accept  it  generally,  or  according  to  the  terms  of 
the  bill.  Bohem  v.  Garcias^  1  Campb.  425  (n).  It  is  not  sufficient 
to  show  that  the  bill  was  presented  to  some  person  on  the  drawee's, 
premises  who  refused  to  accept  it,  without  connecting  that  person 
with  the  drawee.  Cheek  v.  Royer^  5  Esp.  175.  The  refusal  to 
accept,  or  pay,  may  be  proved  by  the  person  who  presented  the 
bill  for  acceptance  or  payment. 

'  Notice  of  dishonour.'\  There  is  no  prescribed  form  of  notice, 
but  a  mere  demand  of  payment,  without  notice  of  the  dishonour, 
is  not  sufficient  Hartley  v.  Case,  4  fi.  and  C.  339  ;^  see  Marges^ 
son  V,  Noble^  2  Chittjfs  n.  364."  A  written  notice  is  not  required. 
Crosse  v.  Smith,  I  J\/L  and  S.  545.  Notice  to  the  drawers,  by  send- 
ing to  their  counting-house  during  the  hours  of  business  on  two 
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successive  days,  knocking  there,  and  omking  noise  sufficient  to  be 
heard  by  persons  within,  and  waiting  there  several  ounutes,  the 
inner  door  of  the  counting-house  being  locked,  is  sufficient,  without 
leavii^  a  notice^in  writing,  or  sending  by  the  post,  though  some  of 
the  drawers  live  at  a  small  distance  from  the  place,     loid. 

By  whom  given.'\  It  is  sufficient  if  the  defendant  has  bad  notice 
of  the  dishonour  of  the  bill,  from  any  person  who  is  party  to  it, 
Jameson  v.  Swinton^  2  Campb.  373,  Wilson  v.  Swahey^  1  Stark.  34," 
Rosher  v,  IG,eman^  4  Campb.  87,  Gunson  v,  Metz,  1  B.  and  C. 
Ids,*"  though  it  was  formerly  thought  that  the  notice  must  come 
fit>m  the  holder ;  Tindall  v.  Brown,  1  T.  i2, 167 ;  but  notice  given 
by  a  person  not  party  to  the  bill«  without  any  authority,  is  not 
sufficient,  Stewart  v,  Kennetty  2  Campb.  177. 

To  whom  notice  should  be  givenJ]  Where  the  holder  of  a  bill  is 
desirous  of  suing  all  the  parties  to  it,  he  should  give  notice  to  all, 
for  if  he  only  gives  notice  to  his  immediate  Endorsers,  &g.,  it  is  pos- 
sible that  such  notice  may  not  be  regularly  transmitted  to  the  prior 
parties  who  may  consequently  be  discharged.  But  if  he  give  notice 
to  his  immediate  indorser,  and  he,  in  due  time,  to  his  indorser,  and 
so  on  to  the  drawer,  the  holder  may  sue  all  or  any  ^  such  parties, 
and  it  is  no  objection  in  such  case  that  there  was  no  notice  imme- 
diately from  the  plaintiff  to  the  defendant  Bayley  on  biUst  209. 
Rose.  Dig.  BUJsy  198.  The  bankruptcy  of  the  drawer  does  not 
dispense  with  proof  of  notice.  Where  notice  was  given  to  a  bank- 
rupt drawer,  before  the  appointment  of  assignees,  it  was  held  suffi- 
cient. Ex  parte  MohnSf  19  Ves.  216.  Where  the  drawer  had 
become  bankrupt  and  absconded,  but  his  house  remained  open  in 
the  possession  of  the  messenger,  and  no  notice  was  given  to  the 
drawer,  or  left  at  his  house,  or  given  to  the  assignees,  the  drawer's 
estate  was  held  to  be  discharged.  Rohde  v.  Procter^  4  B.  and  C, 
517.'  Where  the  drawer  is  dead,  notice  should  be  given  to  his 
executors  or  administrators.  Chitty  on  bills,  295,  5^  ed.  Where 
the  drawers  are  in  partnership,  a  notice  to  one  is  a  notice  to  all ; 
and,  therefore,  where  a  bill  i%  drawn  by  a  firm  upon  one  of  that 
firm,  and  dishonoured,  notice  of  the  dishonour  need  not  be  given  to 
the  firm.  Porthouse  v.  Parker,  1  Campb.  82.  Where  the  indorser 
of  a  dishonoured  bill  was  abroad  in  Jamaica,  but  had  a 'house  in 
England,  and  notice  was  sent  to  his  house,  and  the  bill  was  shown 
to  his  wife  who  was  informed  <^  the  non-payment.  Lord  Kenyon 
held  it  sufficient  Cromwell  v.  Hynson^2  ksp.  511.  Where  a 
substituted  bill  has  been  given  and  dishonoured,  and  the  plaintiff 
sues  on  the  first  bill,  he  need  only  prove  the  dishonour,  and  not 
notice  of  the  dishonour  of  the  substituted  bill.  Bishop  o.  Rowe^  3 
M  and  S.  362.  Notice  of  the  drawer's  attorney  is  hot  sufficient 
Cross  V.  Smithy  1  M.  and  S.  554. 
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TiiM  within  which  notice  must  be  given.)  The  general  rule 
i^ith  regard  to  inland  bills  is,  that  where  the  parties  do  not  reside 
in  the  same  town,  it  is  sufficient  to  send  notice  by  the  post  of  the 
day  following  that  on  which  the  party  receives  intelligence  of  the 
dishonour.  Williams  v.  Smith,  2  B,  and  A.  497.  Where  there  is 
a  post  on  the  day  on  which  the  party  who  is  to  forward  it  receives 
the  notice,  and  no  post  on  the  following  day,  it  is  sufficient  to  for- 
ward (he  notice  by  the  post  of  the  third  day,  Geillv.  Jeremy ,  1  7i. 
and  jlf.  Gl.  If  the  parties  reside  in  the  same  town,  notice  must- be 
given  before  the  expiration  of  the  day  after  that  on  which  it  has 
been  received.  Smiih  v.  Mtdlett,  2  Campb.  208.  Where  the  party 
receives  notice  on  a  Sunday,  Good  Friday,  or  Christmas-day,  he  is 
in  the  same  situation  as  if  it  did  not  reach  him  till  the  next  day. 
Brai/  V.  Hadwen,  5  M.  and  S.  68,  Bat/L  on  bills,  220,  221,  4th  ed. 
And  where  a  bill  is  payable,'  either  by  39  and  40  Geo.'  III.  c.  42 
{ante,  p.  158,)  or  otherwise  on  the  day  preceding  Christmas-day, 
Good  Friday,  Thanksgiving-day,  or  Fast-day,  it  is  not-necessary  for 
the  holder  to  give  notice  until  the  day  next  adter  such  Christmas-^ 
day,  &c.  7  and  8  Geo.  IV.  c.  15.  A  Jew  is  not  obliged  to  forward 
notice  on  the  day  of  a  grand  Jewish  religious  festival.  Undo  v. 
Unsworth,  2  Campb.  602.  If  the  holder  place  the  bill  in  the  hands 
of  his  banker,  the  latter  is  only  bound  to  give  notice  to  his  custom- 
er in  like  nianner  as  if  he  were  himself  the  holder,  and  the  cus- 
tomer  has  the  same  time  to  communicate  the  notice  as  if  he  had 
received  it  from  the  holder.  Haynes  t>.  Berks,  3  B.  and  P.  599* 
Bayley  on  biUs,  222.  Langdale  v.  Trimmer,  15  East,  291.  Where 
laches  is  once  incurred,  the  drawer  is  discharged,  though  he  receive 
notice  at  the  time  within  which,  had  each  person  regularly  trans* 
mitted  notice  to  another,  he  would  have  received  it.  Turner  v. 
Leach,  4  B.  and  A.  451,«  Marsh  v.  Maxwell,  2  Campb.  210  (n). 

A  notice  on  the  day  on  which  the  bill  becomes  due  is  not  too 
soon ;  for  though  payment  may  still  be  made  within  the  day,  non- 
payment on  presentment  is  a  dishonour.  Burridge  v.  Manners,  3 
Campb.  193,  unless  the  acceptor  afterwards,  and  on  the  same  day, 
pays  the  bill.    Hartley  v.  Case,  1  Carr.  and  P,  556. 

• 

Delivery  of  notice,  proof  of.]  It  is  sufficient  proof  of  the  delivery 
of  the  notice,  to  show  that  it  was  sent  in  a  letter  by  the  post,  with* 
oat  proving  that  the  letter  was  received,  Saunderson  v.  Judge,  2 
H  B.  509,  and  in  London,  by  the  two-penny  post,  Scott  v.  Lifford, 
9  East^  347,  provided  the  delivery  be  on  the  day  on  which  notice 
should  be  given.  Smith  v.  Mullett,  2  Campb.  208.  If  a  note  is  sent 
by  post,  the  direction  of  the  letter  must  not  be  too  general,  as  **Mr. 
Havnes,  Bristol;"  Walter  v.  Haynes,  R.  and  M.  149;  but  whert 
the' bill  was  dated  <«  Manchester,''  Abbott,  C.  J.,  held  that  it  wh 
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sufficient  to  direct  a  letter  to  the  drawer  at  ^  Manchester,^'  gener- 
ally. Mann  v.  Moors,  R.  and  M.  249.  Where,  to  prove  the  send- 
ing of  a  notice  by  post,  the  plaintiff's  clerk  was  called,  who  stated 
that  a  letter  containing  the  notice  was  sent  by  post  on  a  Thursday 
morning,  but  he  had  no  recollection  whether  it  was  put  in  by  biin- 
self  or  another  clerk,  it  was  held  that  this  was  not  sufficient  evi* 
dence  of  the  putting  into  the  post.  Haickes  v.  Salter^  4  Bingh.  716.' 
It  is  not  essential  that  notice  should  be  sent  by  the  post,  a  private 
conveyance  is  sufficient.  Bancroft  v.  Hall,  Molt,  476.'  If  there 
is  no  post,  the  notice  may  be  sent  by  the  ordinary  mode  of  convey- 
ance, as  in  case  of  a  foreign  bill,  by  the  first  regular  ship  bound  for 
the  place  where  notice  is  to  be  given.  Muilman  v.  D^Eguino^  2  H. 
B.  565.  In  proving  a  notice  sent  by  post,  it  was  ruled  by  Lord  El- 
lenborough  not  to  be  sufficient  to  show  that  it  was  contained  in  a 
letter,  which  letter  was  put  upon  a  table  for  the  purpose  of  being 
carried  to  the  post,  and  that,  in  the  course  of  business,  all  letters 
deposited  on  that  table  were  carried  to  the  post;  but  perhaps  it 
might  have  been  sufficient  had  the  person  who  was  in  the  habit  of 
carrying  the  letters  to  the  post  been  called,  and  stated  that  he  in- 
variably carried  all  such  letters  to  the  post.  HetheringUmv^  Kempf 
4  Campb.  193.  Proof  that  the  notice  was  left  with  a  person  at  the 
house  where  the  defendant  lodged,  and  that  the  next  morning  the 
notice  was  thrown  into  the  plaintiff's  house  by  a  person  unknown, 
is  sufficient    Stedman  v.  Gooch,  1  Esp.  5. 

Contents  of  notice,  haw  prated.']  Where  a  written  notice  has 
been  given,  but  no  duplicate  or  copy  kept,  it  is  not  requisite  to  give 
a  notice  to  produce  the  notice  of  dishonour.  Le  Blanc,  J.  admitted 
parol  evidence  of  the  contents,  without  a  notice  to  produce,  and  the 
court  refused  a  new  trial.  Ackland  v,  Pearce,  2  Campb.  601,  Kine 
V.  BeaumonU  3  B.  and  B.  288,*  7  B.  Moore,  112,  S.  C.  Cdling  v. 
Treweeky  6  B.  and  C,  394  ;^  bui  see  Langdon  v.  Hulls,  5  Esp.  156, 
Shaw  V,  Markham,  Peake,  165.  And  where  a  ditplicate  original 
or  copy  of  the  notice  has  been  kept,  it  is  good  evidence,  without  a 
notice  to  produce ;  Kine  v.  Beaumont,  3  B.  and  B.  288  ;*  and  proof 
that  duplicate  notices  of  dishonour  were  written,  and  that  a  letter 
(the  witness  could  not  state  the  contents)  was  sent  on  the  same  day 
by  the  plaintiff  to  the  defendant,  is  sufficient,  a  notice  to  produce 
the  letter  having  been  served.  Roberts  v.  Bradshaw,  1  Stark.  28  ^ 
see  3  B.  and  B.  290.*  But  where,  in  an  action  against  the  indorser 
of  a  bill,  it  became  nec^yssary  to  prove  that  notice  of  the  dishonour 
of  other  bills  had  been  given  to  the  defendant,  for  which  purpose 
examined  copies  of  letters  containing  such  notices  were  offered, 
Abbott,  C.  J.,  ruled  that  a  notice  to  produce  such  letters  was 
necessary,  and  that  the  case  did  not  fail  within  the  exception  of 
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bilb  produced,  and  the  subject-matter  of  the  action  where  no  no- 
tice is  necessary.  Lanauze  v.  Palmer,  1  JH  and  M.  31. 

ProtesUl  In  case  of  a  foreign  bill,  notice  without  a  protest  is  not 
sufficient,  unless  the  party  to  whom  notice  is  given  resides  in  this 
country.  Robins  v,  Gibson,  1 M.  and  S.  28S,  though  he  should  hap« 
pen  at  (he  time  of  the  dishonour  to  be  absent.  Cromwell  v.  HynsoUf 
2  Esp,  511.  In  case  of  an  inland  bill,  a  protest  is  of  no  efiect. 
Windle  v,  Andreics,  2  B.  and  A,  696.  The  production  of  the  in- 
strument, when  made  abroad,  is  sufficient  proof  of  the  protest  Anon. 
12.  Mod,  345.  A  protest  made  in  England  must,  it  is  said,  be 
proved  by  the  notary  who  made  it,  and  by  the  subscribing  witness, 
if  any-  Ckitty  on  bills,  405,  Ith,  ed.  The  presentment  of  a  foreign 
bill  in  this  country  must  be  proved  as  if  it  were  an  inland  bill,  and 
the  protest  is  not  evidence  of  it.  Chesmer  v.  Noyes,  4  Campb.^  129. 

Notice,  when  proof  of,  excused,']  The  plaintijBT  wiH  not  be  obliged 
to  give  evidence  of  notice  to  the  drawer,  where  the  latter  has  no 
elBfects  in  the  hands  of  the  drawee  or  acceptor,  or  where  the  drawer 
has,  with  a  know]edc;e  of  the  dishonour,  acknowledged  his  liability, 
or  where  the  plaintiff  has  been  unable  to  discover  the  residence  of 
the  drawer,  so  as  to  give  him  notice.  See  post. 

Notice  excused,  no  effects^  Proof  that  the  drawer  had  no  efiects, 
nor  any  ground  to  expect  any  in  the  hands  of  the  drawee,  from  the 
time  the  bill  was  drawn  until  it  became  payable,  and  that  he  had  no 
other  valid  foundation  to  expect  payment  by  the  drawee,  is  sufficient, 
at  least  primd  facie,  to  show  that  the  drawer  would  be  entitled  to 
bring  no  action  on  paying  the  bill,  and  has,  therefore,  no  right  to  in^t 
on  the  want  of  notice,  Bayley  on  bills,  238,  citing  Rogers  v.  Stephens^ 
2  j;.  T:  713,  Bicker  dike  v.  BoBman,  1  T.  R.  405,  Legge  v.  Thorpe, 
12  East,  171,  or  in  case  of  a  foreign  bill,  of  protest.  Legge  v.  Thorpe^ 
d  Campb.  310, 12  East,  171.  If  the  drawer  had  effects  on  the  way 
to  the  drawee,  notice  must  be  proved.  Rucker  v.  HiHer,  3  Campb, 
317,  16  East,  43,  12  East,  175.  So  if  the  drawer  had  effects  in  the 
drawee's  hands,  at  the  time  when  the  bill  was  drawn,  he  is  entitled  to 
notice,  though  at  the  time  the  bill  was  presented  for  acceptance,  and 
thence  until  presentment  for  payment,  he  had  not  any.  Orr  d.  MO' 
ginnis,  7  East,  359.  So,  though  there  were  no  eflects  at  the  time 
the  bill  was  drawn  or  accepted,  if  there  were  when  it  became  due ; 
the  whole  period  must  be  looked  to,  from  the  drawing  of  the  bill  till  it 
U  due,  and  notice  is  requisite  if  the  drawee  has  effects  at  anytime 
daring  that  interval.  Hammond  v.  Dufresne,  3  Campb*  145.  Thach^ 
ray  v,  Blackett,  3  Camvb.  164.  So  ii*  the  drawer  has  efiects  in  the 
hands  of  the  drawee,  tnough  he  is  indebted  to  the  drawee  greatly 
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beyond  that  amount  Blachaii  v.  Doren^  2  Campb.  508.  %  where 
the  drawer  has  effects  in  the  hands  of  the  drawee,  though  to  less 
amount  than  the  bill.  Thackray  v.  BlacketUS  Campb,  164;  but  see 
Smith  V.  Thatcher  J  4  B,  and  A.  200."^  So  where  there  is  a  running 
account  between  the  drawer  and  drawee,  and  a  fluctuating  balance 
between  them,  and  the  drawer  has  reasonable  grounds  to  expect 
that  be  shall  have  eflTects  in  the  drawee's  hands  when  the  bill  be- 
comes due,  per  Ld*  Ellenboixmgh^  Brown  v.  Maffey^  15  EasU  221 ;  or 
where  the  oill  is  drawn  in  the  fair  and  reasonable  expectation  that 
in  the  ordinary  course  of  mercantile  transactions  it  would  be  accept- 
ed or  paid ;  per  Le  Blanc,  J.,  Claridge  v.  Dalton,  4  M.  and  S.  231 ; 
and  see  France  v.  Lucy,  R.  and  M.  342 ;  or  where  the  acceptor 
has  received  from  the  drawer  his  acceptances,  upon  which  he  has 
raised  money,  and  some  of  which  are  outstanding,  Spooner  v.  GaV" 
dineTf  R.  and  M  84,  notice  must  be  proved ;  and  in  general  where 
the  drawer  would  have  any  remedy  over  against  a  third  person,  as 
in  the  case  of  a  bill  drawn  for  the  accommodation  of  an  indorsee,  no- 
tice must  be  given  to  the  drawer;  Cory  v.  Scott,  3  jB.  and  A,  623."^ 
Norton  v,  Pickering,  8  jB.  and  C.  610;'  or  where  the  drawer  has 
reasonable  grounds  to  expect  that  the  acceptor,  or  some  one  else, 
will  pay  the  bill,  though  there  are  no  assets  in  the  acceptor's  hands. 
Slatter  v.  LafiUe,  6  Binsh.  623.* 

Where  the  drawer  of  a  bill  makes  it  payable  at  his  own  house, 
a  jury  may  infer  that  it  is  an  accommodation  bill.  Sharp  v.  Bailey^ 
9  B.  and  C.  44.^ 

Mdice,  proof  of,  excused,  on  acknowledgment  of  liability,  4*c.]  An 
acknowledgment  by  the  drawer,  who  has  become  bankrupt,  made- 
after  his  bankruptcy,  that  the  bill  would  not  be  paid,  will  supersede 
the  proof  of  notice.  Brett  u.  Levett,  13  East,  213.  So  a  letter 
from  the  drawer  of  an  accommodation  bill,  stating  that  it  would  be 
paid  before  next  term,  Wood  v.  Brown,  1  Stark.  217  ;^  so  a  promise, 
after  dishonour  of  tl^e  bill,  to  pay  if  the  holder  would  call  again, 
Lundie  v.  Robertson,  7  East,  231 ;  so  where  the  drawer  of  a  foreign 
bill,  on  being  told  it  was  dishonoured,  says  that  his  afiiiirs  are 
at  that  moment  deranged,  but  that  he  would  be  glad  to  pay  it  as 
soon  as  his  accounts  with  his  agent  are  cleared,  this  admission  will 
dispense  with  proof  of  a  protest.  Gibbon  v,  Coggan,  2  Campb.  188 ; 
and  see  Greenicay  v.  l[indley,4Campb,  62,  S.  P.  Where  tne  plain- 
tiff gave  in  evidence  an  agreement  made  between  a  prior  indorser 
and  the  defendant  (the  drawer),  after  the  bill  became  due,  re- 
citing that  the  defendant  had  drawn,  amongst  others,  the  bill  in 
question ;  that  it  was  over  due,  and  ought  to  be  in  the  hands  of 
the  prior  indorser,  and  that  it  was  agreed  that  the  latter  should 
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take  the  money  due  to  him  upon  the  bill  by  instalments,  this  agree- 
ment was  held  to  dispense  with  notice  of  dishonour.  Gunson  v. 
MetZf  1  B.  and  C.  Idi.""  A  payment  or  promise,  without  notice  of 
the  default,  does  not  dispense  with  proof  of  notice.  Goodall  v.  Dol" 
ky^  I  T.  /?.  712.  Bayleyon  Bills,  236.  Where- the  drawer,  being 
a  foreigner,  on  being  asked  to  pay « the  bill,  said,  '*  I  am  not  ac- 
quainted with  your  laws,  if  I  am  bound  to  pay  it,  I  will,"  this  was 
held  not  to  dispense  with  notice.  Dennis  v,  Morricej  3  Esp.  158, 
nor  will  a  mere  offer  to  compromise.  Cuming  v.  French^  2  Campb. 
106  (n). 

The  whole  of  the  defendants  admission  must  be  taken  together ; 
and  therefore,  where  he  said,  **  I  do  not  mean  to  insist  upon  want 
of  notice,  but  I  am  only  bound  to  pay  you  70/.,"  Abbott,  C.  J.,  ruled 
that  the  plaintiff*  could  only  recover  70/.,  though  the  bill  was  for 
200/1     Fletcher  v.  Froggat,  2  C.  and  P.  670.* 

Where  the  drawer,  before  the  bill  became  due,  stated  to  the 
bolder  that  he  had  no  regular  residence,  but  would  call  and  inquire 
whether  the  bill  would  be  paid.  Lord  Ellcnborough  held  that  proof 
of  notice  was  unnecessary.  Pkipson  v.  Kneller^  4.  Campb,  285 ;  see 
also  Hia  V.  Heap,  D.  and  R.,  JV.  P.C.  57.- 

The  accidental  destruction  of  a  bill  will  not  excuse  the  want  of 
notice.     Thackray  v.  Blackett,  3  Campb.  164. 

JVotice  dispensed  with  by  ignorance  of  drawer^s  residence.']  The 
want  of  due  notice  is  answered  by  showing  the  holder's  ignorance 
of  the  place  of  residence  of  the  party  whom  he  sues ;  and  whether 
be  used  due  diligence  to  find  the  place  of  residence,  is  a  question  for 
the  jury.  Bateman  v.  Joseph,  12  East,  433 ;  and  see  Baldwin  v. 
Richardson,  1  B.  and  C.  245/  Thus,  \o  excuse  notice  of  the  dis- 
honour to  an  indorser,  it  is  not  enough  to  show  that  inquiries  as  to 
his  residence  were  made  at  the  place  at  which  the  bill  was  pay- 
able. Beveridge  v,  ^urgis,  3  Campb.  262.  Calling  on  the  last  in- 
dorser, and  last  but  one,  the  day  after  the  bill  becomes  due,  to 
know  where  the  drawer  lives,  and  on  his  not  being  in  the  way,  cal- 
ling again  the  next  day,  and  then  giving  the  drawer  notice,  may  be 
sufficient.  Browning  v,  Kinnear,  Gow,  81.«  Inquiry  should  be 
made  of  some  of  the  other  parties  to  the  bill  or  note,  and  of  persons 
of  the  same  name.      Bayley  on  bills,  229,  citing  Beveridge  v.  Bur* 

e' ,  3  Campb.  262.    In  one  case  it  was  held  sufficient,  on  the  dis- 
lourof  a  promissory  note,  to  make  inquiry  at  the  drawer's  for 
the  residence  of  the  payee.    Sturges  v.  Derrick,  Wight.  76. 

An  attorney  employed  to  discover  the  residence  of  a  party  to  a 
bill,  and  discovering  it,  has,  like  a  banker,  a  day  to  consult  his  em- 
ployer, and  it  is  sufficient  if  he  forward  the  information  to  him  on 
the  next  day.  Firth  v.  Thrush,  8  B.  and  C.  387.*  Where  the 
bolder  is  excused  by  special  circumstances  from  giving  notice 
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on  the  asaal  day,  the  common  allegation  of  notice  is  still 
Ibid. 

Indorsee  against  Drawer. 

In  an  action  by  the  indorsee  of  a  bill  against  the  drawer,  the 
plaintiff  must  prove,  1.  The  drawing  of  the  bill,  ante,  p.  157;  2. 
The  indorsement  by  the  payee,  and  the  subsequent  indorsements 
stated  in  the  declaration  ;  3.  Presentment  to  the  drawer  or  ac- 
ceptor, ante,  p.  157;  4.  His  default,  ante^  p.  159;  5.  Notice  of 
dishonour  to  tbe  defendant,  ante^p,  159. 

The  proofs  therefore  will  be  the  same  as  in  an  action  by  the 
payee  against  the  drawer,  with  the  additional  proof  of  the  indorse- 
ments. The  mode  of  proving  a  title  by  indorsement  has  already 
been  stated,  ante,  p.  154. 

Indorsee  against  Indorser* 

In  an  action  by  an  indorsee  against  the  indorser  of  a  bill,  the 
plaintiflT  must  prove,  1.  The  signature  of  the  defendant ;  2.  The 
indorsements  between  that  of  the  defendant  and  the  plaintiff^  as 
stated  in  the  declaration,  ante,  p,  154;  3.  The  presentment  to  the 
drawee  or  acceptor,  and  the  dishonour,  ante,  p.  157;  4.  The  notice 
of  the  dishonour  to  the  defendant,  ante,  p,  159. 

The  indorsement  of  the  defendant  admits  the  handwriting  of  the 
drawer,  and  the  defendant  cannot  insist  that  it  is  a  forgery  ;  Lam* 
hert  V.  OdkeSy  1  Ld.  Raym,  443 ;  so  it  admits  the  ability  and  signa- 
ture of  all  antecedent  indorsers.  Bayley  on  bills,  366,  Critcklotv  o. 
Parry,  2  Campb.  182.  In  suing  the  indorsee  on  the  non-payment  of 
the  bill  by  the  drawee,  it  is  unnecessary  to  state  an  acceptance, 
and  if  it  be  stated,  it  need  not  be  proved.  Tanner  v.  Bean,  4  B. 
and  C.  312.» 

The  rules  with  regard  to  the  presentment  of  the  bill  and  notice 
of  dishonour,  are  in  general  the  same  in  this  action  as  in  an  action 
by  the  payee  against  the  drawer,  an^e,  p.  157.  No  evidence  of  a 
demand  upon  the  drawer  or  prior  indorsers  is  necessary.  Bromley 
V.  Frarier,  1  Str.  441.  The  fact  that  the  drawer  has  never  had  any 
effects  in  the  hands  of  the  draweee,  will  not  excuse  tbe  want  of 
notice  to  the  indorser,  who  has  no  concern  with  the  accounts  be- 
tween (he  drawer  and  acceptor ;  Wilkes  v.  Jacks,  Peake,  202, 
Braum  v.  Maffey,  15  East,  216 ;  see  Lesson  v,  Tkondinson,  Selw.  JV. 
P.  324  (n) ;  and  the  indorser,  without  consideration,  but  without 
fraud,  of  a  bill,  the  drawer  and  acceptor  of  which  prove  to  be 
fictitious  persons,  is  entitled  to  notice.  Leach  v.  Hettntt,  4  Taunt 
731.  Proof  of  notice  will  be  dispensed  with  by  a  promise  to  pay  on 
the  part  of  the  defendant.  Wilkes  v.  Jacks,  Peake,  202.  It  seems 
that  an  express  promise  to  pay  must  be  proved,  in  order  to  discharge 
an  indorser  who  has  not  had  notice.  Borrodaile  v.  Lowe,  4  TavnL 
03.     Thus  the  following  letter  from  the  indorser  was  held  not 
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to  waive  the  want  of  notice :  ''  I  cannot  think  of  remitting  till  I 
receive  the  draft,  therefore  if  you  think  proper  you  may  return  it 
to  Trevor  and  Co.,  if  you  think  me  unsafe."  Ibid.    A  prcHnise  to 

Eay  will  dispense  with  the  notice,  though  not  made  to  the  plaintilT, 
ut  to  another  person  who  was  holder  of  the  bill  at  the  time«    Pes- 
ter V.  Raywcrth^  13  East^  418. 

Evidence  under  the  money  counts^  An  indorsement  is  primi 
facie  evidence  of  money  lent  by  the  indorsee  to  his  indorser.  BayL 
on  bills,  288. 

Defence, 

The  most  usual  defences  in  actions  on  bills  of  exchange  are,  1. 
Want  of  consideration.  2.  Illegality  of  consideration.  3.  Satisfac* 
tion,  or  release  of  the  bill.  4.  Giving  time  to  certain  parties.  5. 
Want  of  proper  stamp. 

.  Notice  of  disputing  consideration.']  As  a  consideration  is  pre- 
sumed, the  plaintiff  is  not  supposed  to  come  prepared  to  prove  it, 
and  he  cannot  be  put  upon  such  proof  without  a  previous  notice 
from  the  defendant  to  that  effect.  Paterson  v.  Hardacre,  4  TaunU 
114.  It  is  said  that  in  the  King's  Bench  it  is  not  necessary  to  give 
such  notice,  though  it  is  usual  and  proper  so  to  do.  2  Stark.  Ev. 
253.  In  order  to  entitle  the  defendant  to  give  evidence  of  want  of 
consideration,  it  is  not  necessary  that  he  should  give  any  notice  to 
the  plaintiff  of  his  intention  to  do  so.  Mann  v.  Lent,  1  M  and  M. 
240.  A  notice  to  the  plaintiff  to  prove  the  consideration  is  not 
alone*sufficient  to  throw  the  burden  of  proof  upon  him.  The  de- 
fendant must  first  cast  some  suspicion  on  the  plaintiff's  title,  by 
showing  that  the  bill  was  obtained  by  force,  fraud,  &c. ;  Reynolds 
V.  CheMe^  2  Campb.  516 ;  King  v,  JSTelson,  2  Campb.  5 ;  and  where 
notice  has  been  given,  and  the  plaintiff's  counsel  is  apprised,  by 
the  cross-examination,  that  the  consideration  is  disputed,  it  was  for- 
merly ruled  that  he  must  give  his  evidence  in  support  of  the  bill 
in  the  first  instance,  and  not  in  reply ;  Spooner  v.  Gardiner^  R. 
and  M.  86 ;  but  this  practice  has  been  since  altered,  and  agrees 
with  that  of  the  King's  Bench.  Ibid.  255  (n).  Chiity,  401,  1th 
ed.  ante^p.  132. 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill,  if 
the  defendant  shows  that  there  was  originally  no  consideration  for 
the  bill,  that  throws  it  on  the  other  party  to  show  that  he  gave 
value  for  it.     Thomas  v.  JVewton,  2  C.  and  P.  606.* 

Want  of  consideration,  defence  between  what  parties."]  The  want 
of  consideration  in  -toto,  or  in  part,  cannot  be  insisted  upon  if  the 
plaintifi^  or  any  intermediate  party  between  him  and  the  defendant, 
took  the  bill  or  note,  bond  fide,  and  upon  a  valid  consideration^ 
Morris  v.  Lee,  Bayl  on  bills,  397,  and  an  indorsee  for  value  may 
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recoyer  against  the  acceptor  of  an  accomnKxlation  bill  though  he 
knew  it  to  be  such*  Smith  v,  Knox^  3  Esp.  46.  Charles  v.  MarsdeUp 
1  TatmL  224.  Between  immediate  parties,  as  the  drawer  and  ac. 
ceptor,  drawer  and  payee,  indorsee  and  his  immediate  indorser, 
want  of  consideration  may  be  insisted  on.    Chitty  on  bills^  01, 5^  edL 

Want  of  consideration^  whaij  a  defence^  A  total  failure  of  con- 
sideration, is  a  total  bar,  inadequacy,  or  a  partial  failure,  a  h^t  pro 
tanto  only ;  BayL  on  bUls,  344,  4th  ed. ;  and  the  defendant  may  pay 
part  into  court,  and  for  the  rest  insist  on  want  of  consideration. 
Barker  t>.  Backhouse^  Peake^  61.  Wiffen  v.  Roberts^  1  Esp,  261. 
But  a  partial  failure  of  consideration  will  constitute  no  defence,  if 
the  quantum  to  be  deducted  is  matter  not  of  definite  computation 
but  of  unliquidated  damages;  BayL  on  hillsy  395;  thus  where  a 
bill  is  given  for  goods,  it  is  no  defence  that  the  price  is  exorbitant ; 
Solomon  v.  Turner,  1  Stark,  51 ;  or  that  the  goods  were  damaged ; 
Morgan  v.  Richardson,  I  Campb.  40  (n.)  Obbard  v,  Betham,  1  JUL 
and  M.  JtfSS.  But  the  defendant  may  give  evidence  of  fraud  so  as 
to  avoid  the  contract  altogether.  Lewis  v.  Cosgrave,  2  TaunU  2 
Solomon  tn  Turner ,  1  Stark,^  52. 

Want  of  consideration — declarations  of  former  holder  when  ad^ 
missible,']  In  general,  the  declarations  of  the  former  holder  of  a 
bill  are  not  admissible  to  prove  the  want  of  consideration.  Shitto 
V.  Broom,  4  D.  and  R.  730.-  Smith  v.  De  Wruitz^  R.  and  Jtf.  212. 
Borough  V.  White,  4  B,  and  C.  325."  But  where  the  title  of  the 
plaintitf)  and  of  the  party  whose  declarations  are  ofiered  in  evi- 
dence, is  identified,  as  where  the  plaintiff  took  the  bill,  from  him 
after  it  became  due,  such  declarations  are  admissible.  Benson  v. 
Marshcdf  cited  4  D.  and  R,  732.'' 

Illegality  of  consideration^  a  defence  between  what  parties,!  In 
general  this  objection  is  confined'  to  persons,  parties,  or  privies  to 
the  illegality,  and  those  to  whom  they  have  passed  the  bill  without 
value ;  BayL  on  bills,  410,  4tJi  ed,  and  a  bond  fide  indorsee  for 
value,  without  notice  of  the  illegality,  may  recover  on  such  bill. 
Wyatt  V.  Buhner j2  Esp,  538.  But  where  the  bill  is  given  for  nraney 
lost  by  gaming,  or  by  betting  on  the  side  of  persons  gaming,  or 
knowingly  lent  for  gaming,  the  contract  is  void  by  stat.  0  Anne,  c 
14|  sec.  1,  and  no  one  can  recover  on  such  a  bill  against  the  person 
losing,  but  the  indorsee  may  recover  against  the  other  parties  to  the 
bill ;  Edwards  v.  Dick,  4  B.  and  A.  212 ;»  and  by  stat.  58  Geo.  III. 
c.  93,  an  indorsee  for  value  and  without  notice,  of  a  bill  given  for  an 
usurious  consideration,  may  sue  upon  such  bill.  Where  a  statute 
prohibits  a  thing  to  be  done,  and  does  not  expressly  avoid  the 
securities,  which  fell  within  the  prohibition,  then,  if  the  violation 
of  the  law  does  not  appear  on  ttie  face  oi  the  instrumeDt,  and  the 
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party  taking  it  is  ignorant  that  it  was  made  in  contravention  of  (he 
statute,  it  is  an  available  security  in  the  hands  of  such  persons. 
Per  Hobvyd^  /.,  Broughton  t?.  Manchester  Water  Works^  3  B.  and 
A.  \0.^ 

Before  the  58th  Geo.  III.  c.  93,  the  indorsen^cnt  of  a  bill  for  an 
usurious  consideration  prevented  a  subsequent  bond  fide  indorsee 
from  recovering  on  the  bill,  if  he  claimed  through  such  indorsement. 
Lowes  v^Masaaredoj  1  StarL  385.'-  Chapman  v.  Blacky  2  B,  and  A. 
599.  But  since  that  statute,  such  an  indorsee  on  proving  that  he 
gave  a  valuable  consideration  for  the  bill,  may  recover  upon  it. 
fVyaU  V.  Campbell,  ChiUifs  Stat.  121  (n),  1  Jtf.  and  M.  80,  S.  C. 

Illegality  of  considerations  going  to  part  only.']  If  part  of  the 
consideration  is  illegal,  the  bill  cannot  be  put  in  suit ;  Scott  v.  6i/« 
more,  3  Taunt  226;  Bayl  on  bills,  406,  4th  ed. ;  but  if  part  of  the 
consideration  is  good,  the  plaintiff  may  recover  on  that,  though  not 
on  the  bill.    Robinson  v.  Bland,  2  Burr.  1077. 

Illegality  of  consideration — substituted  W/&.]  If  a  new  bill  is 
substituted  for  one  which  was  given  upon  an  illegal  consideration, 
it  will  be  suhject  to  the  same  objections  as  the  original  bill,  unless 
it  is  reformed  so  as  to  exclude  what  made  it  illegal;  though  the 
new  bill  is  given  to  an  indorsee  who  took  the  first  security  inno- 
cently and  for  value,  especially  if  he  was  apprised  of  the  illegality 
in  the  first  bill.  Chapman  v.  Black,  2  B.  and  A.  588,  Bayley  on 
bills,  407.  But  where  a  bond  or  note  is  void,  on  account  of  its  be- 
ing a  security  for  usurious  interest,  a  subsequent  security  for  no 
more  than  the  principal  and  legal  interest  is  binding.  Per  Holroyd, 
J.,  Preston  v.  Jackson,  2  Stark.  238.*  Barnes  v.  Headley,  2  Taunt 
184.  Wicks  V.  Gogerly,  R.  and  M.  123.  If  a  bill  or  note  is  given 
in  part  upon  an  illegal  consideration,  and  several  bills  or  notes  are 
afterwards  substituted  in  lieu  thereof,  the  effect  of  the  illegality 
may  be  confined  to  only  some  of  the  substituted  bills  or  notes,  and 
the  others  stand  exempt  Thus,  where  a  bill  or  note  is  given  as 
to  half  for  a  gaming  debt^  and,  as  to  the  residue,  for  money  lent, 
and  two  bills  or  notes  of  equal  amount,  are  afterwards  substituted 
for  it,  if  the  giver  does  any  thing  which  may  be  considered  an 
election  to  ascribe  the  gaming  debt  to  the  one,  he  will  be  liable 
upon  the  other.     Habner  v.  Richardson,  Bayley  on  bills,  409. 

In  an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note,  letters  from  the  payee  to  the  maker,  contemporaneous  with 
the  making  of  the  note,  are  evidence  to  prove  usury  in  the  concoc- 
tion of  the  note.  Kent  v.  Lowen,  1  Campb.  177, 180,  d;  see  1  Bam. 
and  Addp.  89. 

Satisfaction.l  The  acceptor  may  prove  in  bar  of  the  action, 
that  the  holder  has  received  satisfaction  from  the  drawer,  provided 

4  5  Zng.  C^m.  Law  Rep*.  215.    '  2  Id.  438.    •  3  Id.  332. 
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the  drawer  be  not  also  the  payee ;  Beck  v.  Bobleyj  I  H.BLQ9  (n); 
but  if  the  drawer  be  also  the  payee,  he  may  after  taking  up  the 
bill  re-issue  it,  and  the  acceptor  will  be  liable  to  the  indorsee. 
CaUow  V.  Lauorence^  3  M.  and  S.  95.  It  seems  that  twenty  years 
will  not  afibrd  a  presumption  that  a  bill,  or  note,  has  been  satisfied, 
where  the  statute  of  limitations  is  not  pleaded.  Du  BtUaix  v*  Lard 
Waterpark,  1  D,  and  R.  17  ;^  see  ante,  p.  14.  A  judgment  against 
a  subsequent  party  to  a  bill  will  not  discharge  a  prior  party^  it  is 
only  an  extinguishment  between  the  parties  to  the  judgment; 
BayL  on  bills,  267,  4th  ed.  Hayling  v.  MvlhalU  2  W.  Bl  1235,  En- 
glish  V.  Darley^  2  B,  and  P.  62 ;  so  the  holder  may  sue  the  drawer 
after  taking  the  acceptor  in  execution.  Ibid.  Macdonald  v,  Bov- 
ingUnif  4  Xl  B.  825.  A  composition  with  the  acceptor,  and  the 
taking  a  third  person's  note  as  a  security  for  the  composition 
money,  operate  as  a  satisfaction  of  the  bill.  Lems  v,  Jones^  4  fi. 
afid  t.  513." 

If  a  bill  is  renewed  by  the  acceptor  on  the  terms  of  his  paying 
the  costs  of  an  action  brought  upon  it,  and  these  costs  are  not  paid, 
the  holder  of  the  bill  may  sue  the  acceptor,  though  the  second  bill 
is  outstanding  in  the  hands  of  an  indorsee.  Norris  v,  Aylettf  2 
Campb.  329.  But  taking  a  new  bill  from  the  acceptor,  the  original 
bill  to  be  kept  as  a  security,  operates  as  an  agreement  that,  in  the 
meantime,  the  ordinal  bill  shall  not  be  enforced.  Per  Lord  Etteu^ 
boroughf  Gould  v.  Robson,  8  Easty  580 ;  see  Dillon  v.  Rvmnier,  1 
Bingh.  lOO.""  But  where  one  of  three  partners,  after  a  dissolution 
of  partnership,  undertook,  by  deed,  to  pay  a  particular  partnership 
debt  on  two  bills  of  exchange,  which  was  communicated  to  the 
bolder,  who  consented  to  take  the  separate  notes  of  the  one  partner 
for  the  amount,  strictly  reserving  his  right  against  all  three,  and 
retaining  possession  of  the  original  bills,  it  was  held  that  the  sepa* 
rate  notes  having  proved  unproductive,  he  might  resort  to  his  rem- 
edy against  the  other  partners,  and  that  the  taking  the  separate 
notes,  and  afterwrds  renewing  them  several  times  successively,  did 
not  amount  to  satisfaction  of  the  joint  debt.  Bedford  v,  DeaJcin^  2 
B.  and  A.  210.  So  where  on  a  bill  of  exchange  being  dishonoured, 
the  acceptor  transmitted  a  new  bill  for  a  lai^er  amount  to  the  payee, 
but  had  not  any  communication  with  him  respecting  the  first,  and 
the  payee  discounted  the  second  bill  with  the  holder  of  the  first, 
which  he  received  back  as  part  of  the  amount,  and  afterwards,  for 
a  valuable  consideration,  indorsed  it  to  the  plaintiflT,  it  was  held  that 
the  second  bill  was  merely  collateral  security^  and  that  the  receipt 
of  it  by  the  payee,  did  not  amount  to  giving  time  to  the  acceptor  of 
the  first  bill  so  as  to  exonerate  the  drawer.  Bring  v.  Clarksont  1 
B.  and  C.  14  ;^  see  also  Featherstone  v.  Hunt,  1  B.  and  C.  113.* 
Satisfaction  as  to  one  of  several  partners  is  a  satisfaction  as  to  all. 
Jacaud  v.  French^  12  East,  317. 

•  16  Eng.  Com.  Law  Reps.  12.    >  10  Id.  393.    ^  8  Id.  263.     "^  8  Id.  10. 
>  8  Id.  34. 
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Release  and  waiver,']  A  release  to  a  subsequent  party  will  not 
dtscbarge  a  prior  party  to  the  bill.  Carstairs  v,  RoUesUMf  1  Marsh. 
207,  5  Taunt.  651,^  S.  C.  Smith  v.  Knox,  3  Esv.  47.  An  agree- 
ment to  consider  an  acceptance  "at an  end;'*  fralpole  v.Pnlteney^ 
cited  DaugL  236 ;  or  a  message  to  the  acceptor  of  an  accommoda- 
tion bill,  that  the  business  was  settled  with  the  drawer,  and  he  need 
give  himself  no  further  trouble,  is  an  'express  waiver,  and  a  good 
defence  in  an  action  against  the  acceptor ;  Black  v.  Peele,  cited 
DotigL  236  ;  but  a  declaration  by  the  holder,  that  he  should  look 
to  the  drawer  for  payment,  and  that  he  wanted  no  more  of  the  ac- 
ceptor than  another  debt  not  connected  with  the  bill,  will  not  be 
sufficient  to  discharge  the  acceptor ;  Parker  v,  Leigh^  2  Stark, 
228 ;'  and,  if  the  holder  receive  part  of  the  money  from  the  draw- 
er, and  takes  a  promise  from  him  upon  the  back  of  the  bill  for  the 
jpayment  of  the  residue  a^an  enlarged  time,  it  is  for  a  jury  to  say 
whether  this  is  not  a  waiver  of  the  acceptance ;  Ellis  v,  GalindOf 
cited  Dcugl  250,  Bayl  <M  bills ,  165,  Ath  ed, ;  hd  see  Dingwall  v. 
Dunster,  Dougl,  235 ;  where  it  was  held,  that  nothing  but  an  ex- 
press declaration  by  the  holder  will  discharge  the  acceptor.  See 
also  Parker  v,  Leigh,  2  Stark  228,»  Adams  v.  Gregg ,  2  Stark.  531.* 
Farquhar  v.  Southey,  1 M.  and  M.  14. 

Giving  time,^  Giving  time  to  a  principal  discharges  a  surety, 
and  therefore  the  giving  time  to  the  acceptor  discharges  the  draw- 
er and  indorsers.  English  v,  Darley,  2  B.  and  P.  61.  Thus  if  the 
holder  takes  another  bill  from  the  acceptor  at  a  short  date,  and 
agrees  to  keep  the  original  bill  in  his  hands  as  a  security,  it  is  a  dis- 
charge to  the  indorsers.  Goidd  v.  Robson,  8  East,  570 ,-  ante,  p. 
and  see  the  other  cases  there  cited.  But  a  conditional  agreement  to 
give  time  to  the  acceptor,  on  his  paying  part,  which  condition  is 
not  performed  by  the  acceptor,  is  not  a  discharge  to  the  indorsers. 
BadnaUv.  Samttel,  3  Price,  521.  An  assent  by  the  drawer  or  in- 
dorser  to  the  giving  time ;  Clarke  v.  Devlin,  S IS,  and  P.  363 ;  see 
WithaU  V.  Master  man,  2  Campb,  178 ;  or  a  promise  to  pay  the  bill 
with  a  knowledge  of  time  havmg  been  given ;  Stevens  v.  Lynch,  12 
East,  38 ;  will  prevent  the  giving  time  from  operating  as  a  dis- 
charge. Forbearance  to  sue  the  acceptor  will  not  of  itself  be  a  dis- 
chai^e.  Walwyn  v.  St  Quiniin,  1  B,  and  P.  652.  English  v.  Dor- 
ley,  2  B.  and  P.  62, 3  Price,  533.  Taking  a  cognovit  from  the  ac- 
ceptor by  which  the  time  of  obtaining  judgment  against  him  is  not 
deferred,  does  not  seem  to  be  such  a  givingof  time  as  will  discharge 
the  drawer.  Jay  v.  Warren,  1  CaiT.  andr.  532,*  Lee  v,  Levi,  4  B. 
and  C.  390,"  5  Taunt,  319.*  The  taking  a  warrant  of  attorney 
from  the  acceptor,  after  action  brought  against  the  indorser,  cannot 
be  given  in  evidence  under  the  general  issue  in  the  latter  action, 
being  matter  of  defence,  arising  after  action  brought.  Lee  v.  Levi, 
4  B.  and  C.  320.' 

r  1  En^r.  Com.  Law  Reps.  184.    ■  3  Id.  327.    >  3  Id  461.    »  11  Id.  460. 
•10  Id.  364.    Mid.  119. 
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Where  a  bill  was  accepted  for  the  accommodation  of  the  drawer, 
aad  the  holder  knowing  that  circumstance  gave  time  to  the  drawer^ 
Lord  Ellenborough  held  the  acceptor  discharged ;  LaxUm  r.  Peaif 
2  Campb.  185  ;  CoBott  v.  Haigh,  3  Campb.  281 ;  but  this  case  has 
been  irequent! j  doubted.  Raggett  v.  Aocmorey  4  TaunU  730,  Fen^ 
turn  V,  Pocockf  5  Taunt  192,«  Kerrison  v.  Cooke^  3  Campb.  362 ; 
but  see  Adams  v.  Gregg^  2  Stark.  531/  see  also  Hill  v.  Read,  D.  and 
R.f  Ni  P.  C.  26.«  But  where  time  was  given  to  the  accommoda- 
tion acceptoTf  Lord  £llenborough  ruled  that  the  drawer  was  not 
dischai^ed.  Collott  v.  Haigh,  3  Campb.  281.  So  where  the  accep* 
tor  is  the  agent  of  the  drawer,  the  latter  will  not  be  discharged  by 
time  given  to  the  former.  Clarke  t>.  NoeU  3  Campb.  411. 

Competenct/  of  Witnesses. 

Drawer^  In  an  action  against  the  acceptor,  the  drawer  is  in  ge- 
neral a  comj>ctent  witness,  either  for  the  plaintiff  or  for  the  defen- 
dant ;  for,  if  the  plaintiff  recovers,  the  drawer  pays  the  bill  by  the 
hands  of  the  acceptor;  if  the  plaintiff  fails,  the  drawer  is  liable  to 

Eay  the  bill  himself.  BayL  on  bills j  419.  Thus,  he  may  be  called 
y  the  plaintiff  to  prove  the  defendant's  handwriting ;  Dickinson 
V.  Prentice,  4  Esp.  32 ;  or  by  the  defendant  to  prove  that  the  plain- 
tiff discounted  the  bill  on  an  usurious  consideration ;  Brard  v.  Ac- 
kerman,  4  Esp.  119;  Rick  v.  Topping,  Peake,  224,  1  Esp.  177,  S. 
C.  Bayley  on  bills,  420 ;  or  that  the  bill  has  been  paid ;  Humphrey 
V.  Moocon,  Peake,  52 ;  see  also  WiUiams  v.  Keais,  Mann.  Index,  328 ; 
and  it  is  no  objection  that  he  is  a  prisoner  on  a  charge  of  having 
forged  the  bill.  Barber  v.  Gingell,  3  Esp.  62.  But  wnere  the  ac- 
ceptor has  accepted  the  bill  for  the  accommodation  of  the  drawer 
(the  witness),  the  latter  is  not  a  competent  witness  for  the  defen- 
dant, for,  if  the  plaintiff  should  fail,  the  witness  would  be  dischai^ed 
from  his  liability  to  indemnify  the  defendant  against  the  costs  of  the 
action  on  the  bill.  Jones  v,  Brooke,  4  Taunt.  464.  Hardwick  o. 
Blanchard,  Gow,  113.^  Where  the  witness  has  become  bankrupt, 
and  the  costs  are  proveable  under  the  commission,  and  he  has  ob- 
tained his  certificate,  he  is  then  admissible.  Brind  v.  Bacon,  5 
TaunL  183.»  Moody  v.  King,  2  B.  and  C.  558.''  Where  a  bill  has 
been  drawn  by  one  partner,  in  fraud  of  the  rest,  to  pay  a  separate 
creditor,  a  copartner  is  a  competent  witness  for  the  acceptor  in  an 
action  against  him  by  the  creditor  to  prove  the  want  of  authority. 
Ridley  v.  Taylor,  13  East,  176. 

Where  the  defence  was  a  gaming  consideration,  the  drawer  was 
called  by  the  defendant.  It  was  objected,  that  he  was  interested  to 
defend  the  plaintiff,  being  liable  for  treble  penalties  if  he  recovered, 
but  not  if  he  failed.  It  was  held,  that  the  witness  was  competent, 
since  if  the  plaintiff  failed,  the  witness  was  liable  to  him :  if  he 
succeeded,  the  witness  might  deliver  himself  from  the  penalties 

•  1  EnfT-  Com.  Law  Reps.  72.    '  3  Id.  461.    «  16  14.  418.    »  6  Id.  480. 
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bj  refundii^  within  the  time.     Habner  v,  Bichardsanf  Hobrcydf  J, 
1818,  Manning's  Index,  827. 

Indarser.']  In  an  action  by  indorsee  against  drawer  or  accent- 
tor,  the  indorser  is  in  general  a  competent  witness,  either  for  plain- 
tiff or  defendant;  for  the  plaintifi^  because  though  the  plaintiff's 
sacceeding  in  the  action  may  prevent  him  from  calling  for  pay- 
ment from  the  indorser,  it  is  not  certain  that  it  will,  and  whatever 
part  of  the  bill  or  note  the  indorser  is  compelled  to  pay,  he  may 
recover  again  from  the  drawer  or  acceptor ; — for  the  defendant^ 
because  if  plaintiff  fails  against  drawer  or  acceptor,  he  b  driven 
either  to  sue  the  indorser,  or  to  abandon  his  claim.  BayL  on  biUSf 
422.  For  the  plaintiff  he  may  be  called  to  prove  his  ovm  indorse- 
ment, Richardson  v,  AUen,  2  Starh  334.>  or  upon  a  bill  drawn  for 
his  own  accommodation,  that  the  plaintiff,  the  indorsee,  gave  him 
value  for  it,  Shutdeworih  o.  Stephens,  1  Campb.  408,  or  diat  the  de- 
fendant promised  to  pay  the  bill  after  it  became  due.  Stevens  v. 
Lynch,  2  Campb.  332.  For  the  defendant  the  indorser  may  be 
caJled  to  prove  that  he  had  paid  the  bill,  Charrington  v.  MUner, 
Peake,  6,  Birt  o.  Kershaw,  2  East,  458,  or  that  an  unstamped  bill, 
dated  abroad,  was  in  fact  made  here.  Jordaine  v.  Lashbrooke,  7 
T.  R.  601. 

In  an  action  by  indorsee  against  acceptor,  the  indorser,  though 
released  by  the  defendant,  was  held  incompetent  to  prove  that  he 
delivered  the  bill  to  the  plaintiff  merely  for  the  purpose  of  procuring 
payment  as  agent  for  the  witness.  Auckland  v.  Tankard,  5  71  R, 
578.  But  tlus  decision  has  been  doubted  Birt  v.  Kershaw,  2 
East,  451.  1  PhUL  Ev.  63,  6th  ed. 

m 

Drawee  or  acceptor."]  The  acceptor  is  a  competent  witness  for 
the  plaintifi)  to  prove  that  he  had  no  effects  of  tne  drawer,  the  de- 
fendant, in  l:ds  hands,  Staples  v.  Okines,  1  Esp.  332 ;  for  though  the 
plaintiff  recovers,  the  witness  remains  liable  to  the  defendant  So 
the  drawee  may  be  called  to  prove  the  same  fact  Legge  v.  Thorpe, 
2  Campb.  310.  In  an  action  against  a  drawer,  it  has  been  held 
that  the  acceptor  is  not  a  competent  witness  for  the  defendant,  to 
prove  a  set-on^  on  the  ground  that  he  ]a  answerable  to  the  drawer 
only  to  the  amount  which  the  plaintiff  recovers  against  the  defend- 
ant, Mainwaring  v.  Mytton,  1  Stark.  83,"  sed  qucere;  for  it  seems 
that  the  drawer  would  be  entitled  to  call  upon  the  acceptor  for  the 
full  amount  of  the  bill.  BayL  on  bills,  424.  It  seems  that  a  state- 
ment by  the  drawee,  as  to  the  drawer,  the  defendant,  not  having 
eflfects  in  his  hands,  is  evidence  against  the  drawer,  if  made  at  the 
time  of  presentment,  but  not  if  made  subsequently.  Prideaux  v. 
CdHer,  2  Stark.  57,"  on  the  ground  that  the  drawee  is  for  that 
purpose  the  agent  of  the  drawer. 

i3EDg.Com.L«w]Upf.  371.    "Sid.  908.    -Sid.  242. 
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In  an  action  against  the  acceptor  of  a  bill,  the  acceptor  was  cal- 
led for  the  defendant  to  prove,  that  after  being  accepted  by  him 
and  indorsed  by  the  defendant,  the  bill  was  put  into  his  (the  ac- 
ceptor's) hands  for  the  purpose  of  getting  it  discounted,  that  he 
took  it  for  that  purpose  to  the  plaintitT,  who  having  got  hold  of  it 
refused  either  to  discount  or  return  it.  It  was  objected  that  the 
witness  was  incompetent  on  the  ground  of  interest,  and  Lord  Ten- 
terden  rejected  him.  The  Court  of  King's  Bench  refused  a  rule  for 
a  new  trial  moved  for  on  the  ground  that  the  witness  was  impro- 
perly rejected.  Per  Lord  Tenterden,  "  I  am  of  opinion  that  the 
testimony  was  properly  rejected.  It  appeared  by  the  statement  of 
the  defendant's  counsel,  that  the  witness  was  answerable  for  the 
payment  of  the  bill  by  himself,  and  there  was  an  implied  undertak- 
ing by  him  to  indemnify  Lowe  (the  drawer  and  defendant.)  He 
was,  therefore,  interested  in  the  result  of  the  action,  inasmuch  as 
the  costs,  if  the  plaintiff  succeeded,  would  ultimately  fall  on  him- 
self."   Edmonds  v.  Lowe,  8  B.  and  C.  407." 


ASSUMPSIT  ON  PROMISSORY  NOTES. 

In  general,  the  rules  relating  to  the  proof  of  the  drawing,  indors- 
i^Sf  presentment,  and  notice  of  dishonour  of  bills  of  exchange,  ap- 
ply also  to  promissory  notes.  Where  a  different  rule  prevails,  the 
dbtinction  will  be  noticed. 

In  an  action  on  a  promissory  note,  the  note  must  be  produced  and 
proved,  see  ante,  p,  147,  and  any  material  variance  between  the 
statement  and  proof  will  be  fatal,  see  ante,  p,  148,  top.lbl. 

Payee  against  Maker. 

In  an  action  on  a  promissory  note  by  the  payee  against  the  ma-* 
ker,  the  plaintiff  must  prove  the  making  of  the  note  by  the  defend- 
ant, and  in  some  cases,  a  presentment  of  the  note  at  a  certain  place. 

The  making  of  ike  note."]  The  making  of  the  note  will  be  proved 
by  proving  the  handwriting  of  the  defendant,  see  ante,  p.  08 ;  or, 
if  made  by  an  agent,  by  proof  of  the  handwriting  and  authority  of 
such  agent  If  the  note  is  for  less  than  5L  it  must  be  attested  by  a 
subscribing  witness,  7  Geo.  III.  c.  30,  s.  1,  and  such  attesting  witness 
must  be  called ;  or  if  dead,  or  he  cannot  be  found,  ante,  p.  65,  his 
handwriting  must  be  proved,  and  some  evidence  must  be  given 
of  the  identity  of  the  maker  of  the  note.  An  admission  by  the  de- 
fendantthat  the  handwriting  is  his,  will  be  sufficient  proof  in  the 
case  of  an  unattested  note,  though  it  was  made  pending  a  treaty  for 
a  compromise.     Waldridge  v.  Kennison,  1  Esp,  143.     Aii  ofler  on 
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the  part  of  the  defcDdant,  after  the  note  has  become  due,  to  give 
another  note  to  the  plaintiff  instead  of  it,  is  an  admission  of  the 
plaintiff's  title.  Bosanquet  v.  Anderson^  6  Esp.  43.  An  admissicm 
of  his  signature,  by  one  of  the  parties,  will  only  be  evidence  against 
himself.     Gray  v.  Hodson^  1  Esp.  135, 

Presentment']  Where  the  promise  to  pay  is  general,  no  pre- 
sentment to  the  maker  need  be  stated  or  proved.  But,  where  the 
note  contains  in  a  body  of  it,  and  not  merely  in  a  memorandum  at 
the  foot,  a  promise  to  pay  at  a  particular  place,  a  presentment  at 
such  place  must  be  proved,  56e  ante,  p*  159,  but  notice  to  the 
maker,  of  the  dishonour,  is  unnecessary.  Pearce  v.  Pemberthy^  3 
Campb.  261.  Circumstances  which  would  excuse  the  presentment, 
as  that  the  maker  could  not  be  found,  cannot  be  given  in  evidence 
under  the  general  allegation  of  presentment ;  Leeson  v.  PigoUf 
BayL  on  biUs,  324 ;  and  see  Smith  v.  Bellamy,  2  Stark.  223 ;?  but 
if  a  note  be  made  payable  at  a  particular  town,  and  the  maker 
has  no  residence  there,  a  presentment  at  the  banking-houses 
there  will  justify  and  support  an  allegation  that  it  was  pre- 
sented there  to  the  maker.  Hardy  v,  Woodroffe,  2  Stark,  319.* 
Bayley  on  biUs,  324.  A  note  payable  at  two  places  may  be  prer 
sented  at  either.  Beeching  v.  Gower^  Holt,  313.'  In  an  action  on 
a  note  payable  on  demand,  a  demand  need  not  be  alleged  or  proved, 
for  the  action  itself  is  a  demand.    RumbaU  v.  Ball,  10  Mod.  38. 

Enidence  under  the  common  counts.]  A  promisssory  note  is  evi- 
dence of  money  lent  by  the  payee  to  the  maker.  BayL  on  bills, 
286.  Where  a  note  cannot  be  given  in  evidence  for  want  of  a 
proper  stamp,  the  plaintiff  may  recover  on  the  consideration  of 
the  note,  if  the  declaration  contains  counts  on  such  consideration, 
and  if  he  is  not  precluded  from  availing  himself  of  them  by  the 
ternos  of  his  particular.  Wilson  v.  Kennedy,  1  Esp.  246.  Farr  v. 
Price,  1  East,  58.  Wade  v.  Beasley,  4  Esp.  7.  The  plaintiff  will 
not  be  allowed  to  resort  to  the  money  counts  if  the  note  has  been 
lost,  unless  he  can  prove  it  destroyed,  or  show  that  the  defendant 
cannot  be  again  subjected  to  the  payment  of  it.  Dangerjidd  v. 
Welby,  4  Esp.  159,  ante  p.  147. 

Indorsee  against  Maker. 

• 

In  an  action  on  a  promissory  note  bv  an  indorsee  against  the 
maker,  the  plaintiff  must  prove  the  making  of  the  note  by  the  de- 
fendant, see  ante,  p.  157,  and  the  indorsement  stated  in  the  declara- 
tion. 

It  has  been  already  stated  in  what  manner  an  indorsement  is  to 
be  proved,  ante,  p.  154,  what  indorsements  are  good,  ante,  p.  155, 
and  what  needs  be  proved,  ante,  p.  156,  as  well  as  in  what  cases 
the  plaintiffi  must  prove  that  they  are  in  partnership,  ante,  p.  156. 
In  declaring  upon  a  note  made  to  payee  or  bearer,  the  indorsements 
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need  not  be  mentioned,  but  if  stated,  they  must,  it  seems,  be  proved. 
Waynam  v.  Bend^  1  Campb.  175 ;  but  see  Tanner  v.  Bean^  4  B, 
and  a  312.* 

Evidence  under  the  common  counts^  It  is  said  that  a  promissorj 
note  is  primiSL  fade  evidence  of  money  had  and  received  by  the 
maker  to  the  use  of  the  holder ;  Bayl  on  biBs^  287 ;  but  Lord 
Ellenborough  was  of  opinion,  that  the  indorsee  could  not  recover 
against  the  maker  on  the  money  counts,  as  he  was  not  an  original 
arty  to  the  note,  and  there  was  no  evidence  of  any  value  received 
y  the  defendant  from  him*  Waynam  v.  Bendf  1  Campb.  175; 
seeante^p.  156. 

Indorsee  against  Indarser. 

In  an  action  by  an  indorsee  against  the  indorser  of  a  pronussory 
note,  the  plaintiff  must  prove  the  defendant's  indorsement,  the  pre- 
sentment to  the  maker  and  his  default,  and  notice  to  the  defendant 
of  the  dishonour. 

Indorsement,']  In  what  manner  an  indorsement  must  be  proved 
has  been  already  stated,  ante^  p.  154.  It  admits  all  prior  indorse- 
ments, ante^p.  154,  and  also  the  handwriting  of  the  maker.  Free 
V.  Hawkins,  hoU,  JVI  P.  C.  550.^  When  an  indorsement  is  attested 
(on  a  note  for  payment  of  less  than  5/.),  it  must  be  proved  by  the 
subscribing  witness.  As  to  what  indorsements  it  is  necessary  to 
prove,  see  ante,  p.  156. 

Presentment']  In  what  manner  a  promissory  note  or  bill  of  ex- 
change must  be  presented,  has  already  been  stated,  ante^  p.  157» 
Where  a  note  is  made  piiyable  in  the  body  of  it  at  a,  particular 
place,  it  must  be  presented  tiiere,  ante^  p,  149.  As  to  proof  of  the 
maker's  default,  see  ante^  p,  161. 

Notice  of  dishonour^  It  has  been  before  stated  by  and  to  whom, 
ante^  p.  160,  and  within  what  time,  ante,  p.  161.  notice  must  fie 
given,  as  also  what  will  be  considered  sufficient  proof  of  the  de- 
livery of  the  notice,  ante,  p.  161,  and  of  its  contents,  ante,  p.  162. 
It  has  also  been  shown  in  what  cases  proof  of  notice  may  ne  dis- 
pensed with  by  an  acknowledgment  on  the  part  of  the  defendant 
of  bis  liability,  arUe,  p.  164.  Where  the  payee  of  a  note  indorses 
it  for  the  accommodation  of  the  maker,  it  is  still  necessary  to  j^ve 
notice  to  the  payee  in  order  to  charge  him,  and  it  is  no  defence 
that  it  was  agreed  between  the  parties  that  the  note  should  not  be 
put  in  force.    Free  v.  Hawkins,  8  Taunt  92.* 

Evidence  under  the  common  countsA  An  indorsemeut  is  evidence 
of  money  lent  by  the  indorsee  to  tne  indorser*  Kessebower  v. 
Tims.  BayL  on  bills,  288. 
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Competency  of  Witnesses. 

Maker.^  The  maker  of  a  promissory  note  is  a  competent  lyt- 
oess  for  the  plaintiflT,  in  like  manner  as  the  acceptor  of  a  bill  of  ex« 
change,  anis^  p^  173;  and  one  of  the  joint  makers  is  a  competent 
witness  for  the  plaintiff,  to  prove  the  signature  of  the  defendant, 
the  other  jdnt  maker.  York  v.  BhU^  5  M.  and  S.  71.  In  an  ac- 
tion by  the  indorsee  against  the  payee  o£i^  note,  the  maker  may  be 
called  to  prove  an  alteration;  Levi  v.  EsseXf  2  Esp.  Dig.  211,  4tk 
ed, ;  and  he  may  be  called  to  prove  notice,  in  an  action  by  indorsee 
against  indorsen     Venning  v.  Shuttieworthj  Bayley^  422. 

Indorser.l  The  indorser  of  a  note  is  in  general  a  *^competent 
witness  either  for  the  plaintiff  or  defendant,  in  an  actipn  by  a  sub- 
sequent indorsee  against  the  maker,  ante^  p,  173.  But  the  payee 
of  a  note  made  for  bis  accommodation,  who  has  become  bankrupt, 
and  obtained  his  certificate,  subsequently  to  the  date  of  the  note,  is 
not  a  competent  witness  for  the  defendant,  the  maker,  to  prove  that 
the  note  was  indorsed  to  the  plaintiff  after  it  became  due,  for  be  is 
no  longer  liable  to  the  plaintiff,  though  he  still  remains  liable  to  the 
defendant,  if  the  latter  should  be  compelled  to  pay  the  note. 
Mmndrel  v.  Kennet,  1  Campb,  408  (n).  But  the  payee  of  an  ac- 
commodation note,  who  has  indorsed  it  to  the  plaintiff,  is  a  compe- 
tent witness  for  the  plaintiff  to  prove  that  he  indorsed  it  for  a  val- 
uable consideration,  since  he  has  an  equal  interest  on  each  side. 
If  the  plaintiff  succQeds,  the  witness  becomes  Kable  to  the  defend- 
ant; if  the  defendant  succeeds,  the  witness  remains  liable  to  the 
plaintiff    ShuUleworth  v,  Stephens,  1  Pampb*  407. 


ASSUMPSIT  ON  POLICIES  OF  INSURANCE. 

In  suing  on  a  policy  of  insurance,  the  plaintiff  must  prove,  1« 
The  execution  ef  the  policy  by  the  defendant.  2.  The  mterest  of 
the  party  as  averred.  3.  The  inception  of  the  risk,  and,  in  some 
cas^  compliance  with  warranties  and  a  license.    4.  The  loss. 

Proof  of  ike  policy. "]  The  policy  must  be  produced  and  proved, 
and  if  subscril^d  by  an  agent  of  the  ^defendant,  the  handwriting 
and  authority  of  the  agent  must  be  proved.  If  the  authority  was 
in  writing  it  should  be  produced  and  proved.  The  authority  may 
abo  be  proved  by  showing  that  the  defendant  has  recognised  the 
act  of  tne  agent  in  this  instance,  or  in  other  similar  instances  in 
which  the  agent  has  subscribed  policies  for  the  defendant ;  JVeale 
V.  Eruingf  1  Esp.  61 ;  and  where  a  witness  stated  that  he  weis  au- 
thorised by  power  of  attorney,  but  added  that  the  defendant  had 
been  in  the  oabit  of  paying  losses  upon  policies  which  the  witness 
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had  subscribed,  in  bis  name.  Lord  Elienborough  ruled,  tbat  tbe 
power  of  attorney  need  not  be  produced.  Houghton  v.  Ewbank^  4 
Camjph.  88/  Where  a  witness  proved  tbe  agent's  bandwriting, 
and  s'wore  that  he  had  often  observed  him  sign  policies  for  the  de- 
fendant, but  he  had  not  seen  any  general  power  of  attorney  from 
the  defendant  to  the  agent,  nor  did  he  know  that  the  defendant 
had  given  the  agent  any  authority  to  sign  this  specific  policy,  nor 
was  he  acquainted  with  any  instance  in  which  the  defendant  had 
paid  a  loss  upon  a  policy  so  subscribed,  Lord  Elienborough  held 
that  the  proof  of  agency  must  be  carried  further.  Courteen  v, 
Touse^  1  Campb.  43.  -        ' 

Parol  evidence  of  what  passed  at  the  time  of  efiecting  the  policy 
is  inadmissible.  Weston  v.  Ernes,  1  Taunt  115.  Though  evidence 
of  the  custom  of  trade  may  be  received,  ante,  p.  10.  Thus  where 
the  question  was  as  to  when  the  risk  determined,  Lord  Mansfield 
ruled,  that  insurance  brokers  and  others  might  be  examined  as  to 
the  general  opinion  and  understanding  of  persons  concerned  in  the 
trade,  though  they  know  no  particular  instance,  in  fact,  upon  which 
such  opinion  was  founded.     Camden  v.  Cowley,  1  W*  BL  417. 

Interest  in  the  ship,  how  proved.']  The  interest  in  the  ship,  ad 
stated  in  the  declaration,  may  be  proved,  primd  facie,  by  evidence 
of  possession  of  tbe  ship,  or  of  acts  of  ownership,  as  directing  the 
loading  of  the  ship,  purchasing  the  stores,  paying  the  people  em« 
ployed,  &c.  Amery  u.  Rogers,  1  Esp.  207.  Thomas  v.  Foyle,  5 
jEsp.  88.  The  ordinary  mode  of  proof  is  to  call  the  captain,  who 
will  prove  that  he  was  appointed  and  employed  by  the  parties; 
and  though  it  should  appear,  on  cross  examination,  that  the  parties 
claim  under  a  bill  of  sale,  it  is  not  on  that  account  necessary  for 
the  plaintiOs  to  produce  the  bill  of  sale,  or  the  ship's  register,  un- 
less such  further  evidence  should  be  rendered  necessary  in  support 
of  the  primci  facie  case  of  ownership,  in  consequence  of  the  adduc- 
tion of  contrary  proof  on  the  other  side.  Robertson  v,  French^  4 
East,  137.  The  certificate  of  registry  is  not  even  primd  facie  ev- 
idence of  ownership.  Pire  v,  Anderson,  4  Taunt.  652.  Where 
the  interest  is  averred  in  parties  who  have  never  been  in  posses- 
sion of  the  ship,  it  will  be  necessary  to  prove  the  ownership  of  the 
persons  from  whom  such  parties  claim,  and  the  derivative  title 
from  them,  viz.  the  bill  of  sale,  and  the  registry  of  the  ship,  ac- 
cording to  the  register  acts  (see  the  last  register  act,  6  Gea  IV. 
J 10),  and  see  ante,  p.  62,  the  section  as  to  the  copies  of  affidavits 
and  registers. 

Interest  in  goods,  how  proved."]  The  interest  in  the  goods  may 
be  proved  primd  facie,  like  the  interest  in  the  ship,  by  evidence  of 
possession  and  acts  of  ownership.  It  is  also  frequently  proved  by 
the  production  of  the  bill  of  lading.    A  bill  of  lading  directing 
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the  Jletiverj  of  the  goods  to  the  coiteignee  is  evidence  of  interest  in 
him,  and  where  made  deliverable  to  the  consignor,  and  indorsed  by 
him  cither  specialty  or  in  blank,  it  is  evidence  of  interest  in  the  in- 
dorsee, or  holder,  M'Andrmo  v.  Beff,  1  Esp.  373.  Lickbarrow  «.  Jtfo- 
Jtm,  2  7*.  R,  71,  but  if  the  master  qualifies  his  acknowledgment  by 
the  words  '' contents  unknown,"  the  bill  of  lading  will  not  be  evi« 
dence.  Haddow  v.  Parry,  3  Taunt.  a03.  The  signature  of  the 
master  to  the  bill  of  lading  must  be  proved,  and  also  the  indorse- 
ment,  when  the  party  claims  under  it.  If  the  master  is  dead, 
proof  of  his  death  and  handwriting  is  sufficient  evidence  of  interest 
Haddow  19.  Parry,  3  Taunt  303.  Where  to  prove  property  in  a 
cargo  the  plaintiu  produced  a  bill  of  parcels  of  one  Gardiner  at 
Petersburgh,  with  his  receipt  to  it,  and  proved  his  hand,  Lee,  J.  C, 
admitted  the  evidence.  Russel  v.  Baheme,  2  Str.  1 1 27.  By  stat  6 
Geo.  IV.  c.  94,  s.  2,  any  person  (after  1st  Oct.  1826)  intrusted 
with,  and  io  possession  of  any  bill  of  lading,  dock  warrant,  Sic.^ 
warrant  or  order,  for  delivery  of  goods,  shall  be  deemed  and  taken 
to  be  the  true  owner  of  the  goods,  so  as  to  give  validity  to  any  con- 
tract for  sale  of  the  goods,  or  any  deposit  or  pledge,  provided  there 
be  no  notice  by  the  documents  themselves  that  the  person  intrust- 
ed,  as  aforesaid,  was  not  the  actual  owner,  and  see  Wright  v.  Camp' 
Um  4  Bwrr.  2047. 

Interest,  variance  in  proof  of .l  A  material  variance  in  proof 
from  the  allegation  of  interest  is  ground  of  nonsuit.  Thus,  where 
it  is  averred  that^  the  interest  is  in  a  single  person,  and  that  the 
policy  was  made  on  his  account,  and  for  his  use  and  benefit,  and  it 
19  proved  that  the  interest  is  in  several,  and  that  the  policy  was 
made  on  their  joint  account,  it  is  a  fatal  variance.  Bell  v.  Ansley, 
16  East,  141 ;  see  Caruthers  v.  Shedden,  1  Marsh.  416  r  6  Tkiunt 
14,  S.  C.  But  if  it  be  averred  that  the  plaintiff  wa9  interested  at 
the  time  of  effecting  the  policy,  it  is  sufiBkient  to  show  that  he  was 
interested  at  the  commencement  of  the  risk.  Rhind  v,  Wilkinson, 
3  Taunt  287.  Where  a  policy  averred  the  interest  to  be  in  A.  B. 
who  was  interested  at  the  time,  it  is  sufficient  to  prove  an  adop- 
tion of  the  policy  by  A.  B.  after  the  loss.  Ha^edom  v.  Oliver  son,  2 
ML  and  8*  485. 

Inception  of  the  risk.']  Where  a  vessel  is  lost  in  the  course  of  a 
voyage  for  which  she  is  insured,  some  proof  of  the  inception  of  the 
voyage,  or  risk,  must  be  given.  Koster  v.  Innes,  R.  and  M  336. 
This  may  probably  be  proved  by  some  of  the  crew,  or  proof  of  a 
particular  destination  by  charter-party,  would  aflbrd  a  presump- 
tion that  she  sailed  on  the  chartered  voyage ;  so  proof  of  her  clear- 
ing out  for  a  particular  port  is  evidence  that  she  set  sail  for  that 
port  when  she  dropped  from  her  moorings.  Per  Lord  EUenborough, 
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Cohen  v.  Hinckley ^  2  Campb,  52.  Marsh.  Ins.  716.  So  proof  of  a 
convoy  bond  for  a  particular  port,  signed  by  the  captain,  coupled 
with  the  evidence  of  the  custom  house  oifficer  that  a  certificate  and 
othe^papers  for  such  a  voyage  would  in  the  regular  course  of  of- 
fice, be  delivered  to  the  captain  before  he  sailed,  together  with 
proof  of  the  sailing,  has  been  held  evidence  of  the  ship  having  sail- 
ed on  such  voyage.  Cohen  v.  Hinckley^  2  Campb.  51.  A  license 
for  the  port  mentioned  in  the  policy  is  evidence  to  the  same  efiect; 
Marshall  v.  Parker ^  2  Campb.  69.  If  the  declaration  aver  that  the 
.ship  sailed  after  the  making  of  the  policy,  but  in  fact  it  was  before^ 
the  variance  is  not  material.    Peppin  v,  Solomons^  I  T.  IL  496. 

Shipment  of  the  goods."]  The  shipment  of  goods  on  board  is  usu- 
ally proved  by  the  captain,  and,  if  he  be  dead,  the  production  of  the 
bill  of  lading  and  proof  of  his  handwriting  will  be  evidence  of  the 
shipping  as  well  as  of  the  interest  Haddow  v.  Parryj  3  TaunU 
306.  Sut  where  the  bill  of  lading  was  ofiered  in  evidence  to  prove 
that  the  goods  were  shipped  on  the  plaintiff^s  account.  Lord  Ellen- 
borough  rejected  it,  as  being  nothing  more  than  the  declaration  of 
the.  captain.  Dickson  v.  liodge^  1  Stark.  226. "^  So  the  copy  of  an 
official  paper  made  in  pursuance  of  an  act  of  parliament,  by  an  of> 
ficer  of  the  customs,  containing  an  account  of  the  cargo,  and  a  re- 
port of  the  goods  on  board,  is  evidence  to  prove  the  shipping. 
Johnson  v.  fVard^  6  Esp.  49. 

Compliance  with  warranties.']  Where  the  policy  contains  a  war- 
ranty, a  literal  and  strict  compliance  with  it  must  be  proved ;  it  is 
not  sufficient  to  show  something  tantamount  to  a  performance. 
Pawson  V.  Watson,  Cowp.  786.  2  Saund.  200,  c  (n).  See  Weir  v. 
Aberdeen,  2  B.  and  A.  320.  To  satisfy  a  warranty  "  to  depart"  on 
or  before  a  -particular  day,  the  vessel  must  be  out  of  port  on  or 
before  that  aay ;  a  warranty  '<  to  sail"  is  satisfied  by  the  ship 
breaking  ground  and  getting  under^weigh.  Mair  v.  Roy,  Ex.  Ass. 
Co.,  3  M  and  S.  461,  6  Taunt  241 ;'  .and  see  Lang  v.  Anderdon,  3 
B.  and  C.  496/  But  unless  she  is  unmoored,  the  warranty  to  sail 
is  not  complied  with.  Nelson  v.  Salvador,  1  M.  and  M.  309.  Sail- 
ing  before  the  vessel  has  got  her  clearances,  and  is  e<)uipped  for  the 
voyage,  is  not  a  sailing  within  the  warranty.  Redsdale  v.  Newn^ 
ham^  3  M.  and  S.  466.  Where  a  vessel  sailed  from  St  Anne's,  Ja- 
maica, within  the  lime  of  warranty,  with  her  cargo  and  clearances 
on  board,  and  called  at  Bluefields,  another  port  in  Jamaica,  for  con- 
voy, where  she  was  detained  bv  an  embargo  till  after  the  time 
of  warranty,  it  was  held  that  this  was  a  sufficient  sailing  from  Ja- 
maica. Bond  V.  JSFuU,  Cowp.  601.  Thelusson  v.  Fergusscn,  Dov^ 
361. 
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To  prove  the  sailing  witb  convoy,  the  l(^-book,  or  the  official 
letter  of  the  commander  of  the  convoy,  is  evidence.  ly Israeli  v. 
Howett,  1  Esp.  427.     Watson  v.  ISng,  4  Campb.  275. 

lo  order  to  prove  a  warranty  that  the  ship  insured  is  of  a  parti- 
cular  natioot  proof  of  her  carrying  the  flag  of  that  nation  at  times 
when  she  was  free  from  the  danger  of  capture,  and  that  the  cap- 
tain addressed  himsel  to  the  consul  of  that  nation  in  a  foreign  port, 
is  frimd  facie  evidence.  Archangeh  v.  Tfiompson^  2  Campb.  620. 
Under  a  warranty  of  neutrality  it  is  sufficient  to  show  that  the  ship 
was  neutral  when  the  risk  commenced.  Eden  v.  Parkinson^  2 
Dough  732,  a. 

There  are  also  certain  implied  warranties,  the  breach  of  which 
will  prevent  the  plaintiff*  from  recovering,  as  that  the  vessel  is  sea- 
worthy, but  it  is  sufficient  if  she  is  seaworthy  at  the  time  of  sail- 
ing. Annen  v.  fVoodman^  3  Taunt,  299.  Prim^fade  a  ship  is  to 
be  deemed  seaworthy ;  Parker  v.  PottSy  3  DoWf  31 ;  but  where  the 
inability  of  the  ship  to  perform  the  voyage  becomes  evident  in  a 
ahort  time  from  the  commencement  of  the'risk,  the  presumption  is, 
that  it  arises  from  causes  existing  before  her  setting  sail  on  the  in- 
tended voyage,  and  that  the  ship  was  not  then  seaworthy,  and  the 
enui  probandiy  in  such  case,  rests  with  the  assured  to  show  that  the 
inabiuty  arose  from  causes  subsequent  to  the  commencement  of  the 
voyage.  Per  Ld.  Eldon^  Watson  v:  Clarke  1  DoWf  344 ;  see  also 
Douglas  v»  Scougallf  4  Dou?,  269.  So  the  insured  are  not  entitled 
to  recover  unless  they  equip  the  ship  with  every  thing  necessary 
to  her  navigation  during  the  voyage.  Per  Ld.  Kenyon,  Law  v, 
HolKngworth,  7  7.  R.  161.  Forshaw  v.  Ckabert,  3  B.  and  B.  166.- 
Tail  V.  Levif  14  East^ASl.  A  ship  is  not  fit  for  a  voyage  unless 
she  sails  with  a  complete  crew ;  a  crew  competent  for  the  voyage* 
considering  its  length  and  the  circumstances  under  which  it  is  un- 
dertaken. P*er  ijd.  Tenterdeuj  Clifford  v.  Hunter,  1  M.  and  JIf. 
103.  Therefore,  where  on  a  voyage  from  the  Mauritius  to  London, 
there  was  no  one  on  board  competent  to  supply  the  captain's  place, 
in  case  of  illness,  the  underwiters  were  held  to  be  discharged.  Ibid. 
Bat  where  the  assured  has  once  provided  a  sufficient  crew,  the  ne- 
gl^ence  of  the  crew  at  the  tiltie  of  the  loss  is  no  breach  of  the 
implied  warranty.  Btuh  v.  Roy.  Ex.  Ass.  2  B.  and  A.  73.  There 
is  no  implied  warranty  on  the  part  of  the  owner  of  goods  insured, 
that  the  ship  shall  be  in  all  respects  properly  documented.  Car^ 
ruthers  v.  Urat/f  3  Campb.  142.  Where  a  question  arises  as  to  the 
seaworthiness  of  a  ship,  ship-builders  who  have  never  seen  the  ship 
may  state  their  opinion  on  examining  a  survey  taken  by  others,  it 
beii^  a  matter  of  skill  and  science.  BeckwUk  v.  Sydebotham^  1 
Campb.  117.  Thornton  v.  Roy.  Ex.  Ass.  Co.  PeakCf  26.  As  to  die 
effect  of  a  sentence  of  a  foreign  G>urt  of  Admiralty  in  negativing 
a  warranty  of  neutrality,  vide  ante,  p.  103. 

•  7  Eng.  Com.  Law  Reps.  389. 
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A  memorandum  written  on  a  separate  piece  of  paper  and  en- 
closed  io  the  policy  cannot  b6  considered  a  warranty.  Parson  v. 
Bameweliy  1  Dougl.  12  (n).  But  it  isimmaterial  whether  the  warran* 
ty  is  on  the  margin  or  in  the  body  of  the  policy.  Bean  d.  StuparU 
1  Dougl  \\,  De  Hahn  v.  Hartley ^  1  T.  R,  343,  A  warranty  may 
be  waived  by  a  memorandum  on  the  policy  without  a  new  stamp. 
Hubbard  v:  Jackson,  4  Taunt  174.  Weir  v.  Aberdeen^  2  B,  and  A, 
325  ante  J  p.  128. 

License."]  Where  the  voyage  has  been  legalized  by  a  license, 
such  license  must  be  produced  and  proved.  Where  a  license  grant- 
ed by  the  governor  of  a  foreign  colony  has  been  lost,  parol  evidence 
of  its  contents  is  admissible.  Kensington  v.  IngKs,  8  Easty  273, 
ante^'p^  3.  fiut  where  a  license  has  been  granted  by  the  secretary 
of  state  in  this  country  (pursuant  to  48  Geo.  III.  c.  126),  parol 
evidence  is  not  admissible,  for  there  must  be  some  register  of  it 
preserved  in  the  office  of  the  secretary  of  state,  which  would  be 
better  than  parol  evidence,  and  if  the  license  was  under  the  sign 
manual,  still  some  register  of  it  would  be  preserved.  Rhind  v.  Wil- 
kinson, 2^  Taunt  243.  By  the  above-mentioned  statute,  a  duplicate 
of  the  order  in  council,  authorising  the  grant  of  the  license, 
is  to  be  annexed  to  it ;  if  the  license  is  lost,  examined  copies  of  the 
order  in  council  from  the  council  books,  and  of  the  license  in  the 
office  of  the  secretary  of  state,  must  be  produced  as  the  best 
secondary  evidence,  and  it  must  be  proved  that  the  license  put  on 
board  the  ship  is  lost.  Eyre.  v.  Palsgrave,  2  Campb.  606.  Proof 
that  a  vessel,  warranted  to  carry  a  French  licence,  remained  at 
Bordeaux  a  month  after  the  inspection  of  the  document  purporting 
to  be  a  French  license,  and  of  other  documents,  by  the  officers  or 
the  French  government,  is  ^m^/acfe  evidence  that  the  document 
is  genuine.  Everth  v,  Tunno,  1  Stark.  608.<'  The  license  must  be 
shown  to  apply  to  the  voyage  in  question.  Barlow  v.  Mcintosh,  14 
East,  311.  On  proof  that  goods,  which  cannot  be  exported  with- 
out a  license  were  entered  for  exportation  at  the  Custom-house, 
it  will  be  presumed  that  there  was  a  license  to  export  tBem.  Vam 
Omeron  v.  Dowick,  2  Campb.  43. 

Proof  of  loss  by  the  perils  of  the  seas.]  The  loss  must  be  proved 
to  have  happened  as  stated  in  the  declaration,  ^nd  therefore  where 
goods  were  insured  at  and  from  M.  to  L.,  and  the  declaration  averred, 
that  after  the  loading  of  the  goods  the  ship  departed  on  her  intend- 
ed voyage,  and  while  in  the  course  of  her  said  voyage  was  lost  by 
the  perils  of  the  seas,  it  was  held  that  this  was  a  material  allega- 
tion,  and  was  not  supported  by  proof  that  the  ship  was  lost  at  b^ 
moorings,  and  before  the  cargo  was  completed.  Abithd  t).  Bristow^ 
2  Marsh.  157.  6  Taunt  464,  S.  C* 

•  t  Eng.  Com.  Law  Rapt.  488.    ^  1  Id.  464. 
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A  Ion  occasioned  by  ninning  foul  of  another  vessel  hj  misfortnney 
is  a  loss  by  the  perils  of  the  sea  ;  Btdler  v.  Fisher^  3  Esp.  67  ;  so  if 
she  was  run  down  by  another  ship  through.gro6s  negligence.  SmUh 
V.  ScoUj  4  Taunt.  126.  So  where  the  vesselis  wrecked  iu  conse- 
quence of  the  barratry  of  the  master.  Heyman  v.  Parish,  2  Campb. 
149.  89  where  a  portion  of  the  goods  was  saved  from  the  wreck 
and  got  6n  shore,  but  never  came  to  the  hands  of  the  owners,  Gibbs, 
C  J.,  held  it  a  total  loss  by  the  perils  of  the  sea.  BondreU  v.  Hen- 
tiggf  Halty  149."  So  in  an  insurance  on  goods,  where  the  ship  was 
stranded  on  a  shoal  within  a  few  miles  of  the  port  of  destination, 
disabled  from  proceeding,  and  lost,  but  while  she  lay  in  the  sand 
was  seized  by  the  commander  of  the  place  at  which  she  was  strand- 
ed, and  the  goods  confiscated  by  him,  it  was  held  that  the  goods 
were  lost  by  the  perils  of  the  seas.  Hahn  v.  Carbettf  2  Bingh.  205.' 
Where  the  insurance  was  on  living  cattle,  warranted  free  from 
mortality,  which,  in  the  course  of  the  voyage,  were  killed  by  the 
rolling  of  the  ship,  it  was  held  a  loiss  by  the  perils  of  the  seas.  LaW' 
rence  v.  Aherdein^  5  B.  and  A,  109.*  Gabay  v.  Lloyd^  3  B.  and  C. 
793.'  Where  a  government  transport  had  been  insured  for  twelve 
months,  during  which  she  was  ordered  into  a  dry  harbour,  the  bed 
of  which  was  uneven,  and  the  tide  having  left  her  she  received 
damage  by  taking  the  ground,  it  was  held  to  be  a  loss  by  the  perils 
of  the  seas.  Fletcher  d.  Inglis,  2  B.  and  A.  315. 

But  where -a  ship  was  hove  down  upon  a  beach,  within  the  tide- 
way, to  repair,  and  the  tide  rising,  she  was  bilged  and  damaged,  it 
was  held  not  to  be  a  loss  occasioned  by  the  perils  of  the  seas ;  Thorn- 
Mon  V.  IVhitmare,  3  Taunt  227 ;  and  see  Phillips  v.  Barber,  5  £.  and 
A,  161  ;<  nor  is  the  destruction  of  a  vessel  by  worms,  at  sea,  such 
a  kns,  JRohl  v.  Parr,  I  Esp.  445,  nor  where  one  EngKsh  ship  sinks 
another,  by  firing  on  her,  supposing  her  an  enemy.  CuUen  v.  Bvtier, 
b  M.  and'S.  4/&\.' 

A  loss  by  perils  of  the  seas,  but  remotely  occasioned  by  the  negli- 
gence of  the  crew,  is  within  the  policy,  nalker  v.  Maiiland,  5  £. 
and  A.ni;^  and  see  Bishop  v.  Pentland,  7  B.  and  C.  217.*  Shore 
V.  Bentkall,  7  B.  and  C.  79S  {ny 

Where  a  ship  was  disabled  by  perils  of  the  sens  from  pursuing 
her  voyage,  and  the  master  to  defray  the  expense  of  repairs,  hav- 
ing DO  other  means  of  drawing  money,  sold  part  of  the  goods  in- 
sured, and  applied  the  proceeds  towards  the  repairs,  it  was  held 
that  this  was  not  a  loss  01  the  goods  by  perils  of  the  seas.  Sarguy  v. 
Hobson,2  B.  and  C.  7.'  4  Bingh.  131.-  1  Y.  and  J.  347,  S.  C. 

A  ship  never  heard  of  is  presumed  to  have  been  foundered  at 
sea.  Green  v.  Brown,  2  Str.  1199.  Kewby  v.  Read,  Park,  Ins.  85. 
&th  ed.  In  order  to  recover  in  such  case,  the  plaintiff  must  prove 
that  the  vessel  sailed  on  the  voyage  insured.  Cohen  v.  Hinckley,  2 
Campb.  51.   Koster  v.  James,  R.  and  M.  333.     It  is  sufficient  to 
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prove  that  the  ship  has  not  been  heard  of  in  this  country  since  the 
time  of  her  sailing,  without  calling  witnesses  from  the  port  of  des- 
tination to  prove  that^  she  never  arrived  there.  Twemlou)  v.  Oswinf 
2  Campb.  85.  The  time  within  which  a  missing  ship  will  be  pre- 
sumed lost,  must  be  regulated  by  the  circumstances  of  the  case.  In 
Houstman  v,  Thornton^  Hott,  242,"  a  ship  which  had  sailed  on  a 
seven  weeks'  voyage,  and  had  not  been  heard  of  for  eight  or  nine 
months,  was  presumed  to  be  lost  Where  it  was  proved  that  the 
vessel  sailed  on  the  voyage  insured,  with  the  goods  on  board,  and 
never  arrived  at  her  port  of  destinaticHi,  and  that  a  few  days  after 
ber  departure  a  report  was  heard  at  the  place  whence  sbe  sailed 
that  she  had  foundered  at  sea,  but  that  the  crew  were  saved,  it  was 
held  that'  this  was  sufficient  primd  facie  evidence  of  a  loss  by  the 
perib  of  the  seas,  and  that  the  plaintiff  was  not  bound  to  call  any 
of  the  crew,  or  to  show  that  he  was  unable  to  procure  their  atten- 
dance. Hosier  Vp  Reed,  6  B.  and  C.  IQ."" 

Proof  of  loss  by  fire,"]  Proof  that  the  ship  was  burned  to  pre- 
vent her  felling  into  the  hands  of  the  enemy,  is  evidence  of  a  loss  by 
fire,  Gordon  v.  Rimmington^  1  Campb.  023.  So  in  an  insurance 
against ''  fire,  barratry,  &c."  proof  that  the  ship  was  burned  by  the 
neg^ence  of  the  master  and  mariners  will  support  a  statement  of 
loss  by  fire.*  Btisk  v.  Roy^  Exch.  Ass.  2  B.  and  A.  72.  But  in  an 
insurance  on  goods,  if  the  goods  are  burnt  in  consequence  of  being 
put  on  board  in  bad  condition,  it  is  not  a  loss  by  fire  within  the 
meaning  of  the  policy.  Boyd  v.  Dtdnns,  3  Campb.  133. 

Proof  of  loss  by  capture.']  Where  a  vessel  is  driven  by  a  gale  of 
wind  on  an  enemy's  coast,  and  there  captured,  it  is  a  loss  by  cap- 
ture. Green  v.  Elmsliej  Peake,  212 ;  see  Hagedon  v.  WkUmore^  1 
Stark.  157.'  The  books  at  Lloyd's  are  evidence  of  a  capture,  but 
not  of  notice  of  the  loss  to  the  underwriter.  Abel  v.  Potts,  3  Esp. 
242,  ante,  p.  112.  A  foreign  sentence  of  condemnation  is  not  evi- 
dence of  a  capture ;  but  after  other  proof  of  a  capture,  it  is  evi- 
dence to  show  the  grounds  of  condemnation.  Marshal  v.  Parker,  2 
Campb.  69.  See  ante,  p.  103.  If  a  ship  after  capture  is  restored, 
so  as  to  be  in  a  condition  to  pursue  the  voyage  insured,  and  is  after- 
wards lost  on  another  voyage,  the  plaintiff  cannot  recover  ona  de- 
claration for  a  loss  by  capture.  KiJen  Kemp  v.  Vigne,  1  71  R.  304. 
Proof  of  a  capture  by  collusion  with  the  captain,  will  support  an 
averment  of  Joss,  either  by  capture  or  barratry.  Per  Ld.EUen^ 
borough,  Archangeh  v.  Ihmpson,  Campb.  621. 

• 

Proof  of  loss  by  barratry.']    Evidence  that  the  person  who  acted 
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as  master  of  the  ship  carried  her  out  of  her  course  for  fraudulent 
purposes  of  his  own,  is  prima  facie  evidence  of  barratry,  without 
negative  proof  that  the  person  so  acting  as  master  was  not  the 
owner,  it  lying  on  the  underwriter  to  prove,  in  bis  own  discharge, 
that  he  was  the  owner.  Ross  «.  Hunter^  4  T.  R.  33.  Where 
the  whole  ship  is  let,  the  freighter  is  owner  pro  hue  vice^  and  bar- 
ratry may  be  committed  by  the  genera)  owner.  VaUejo  v.  Wheeler^ 
Cawp.  143.  Soares  v.  Thornton,'  1  B.  Moore,  373.1  Smuggling  by 
the  captain,  on  his  own  account,  will  be  evidence  of  barratry  ; 
Lockyer  v.  Offley,  1  T.  R,  252 ;  but  if,  by  the  gross  negligence  of 
the  owner,  the  mariners  barratrously  carry  smuggled  goods  on 
board,  the  underwriters  are  not  liable.  Pipon  v.  Cope,  1  Campb. 
434.  Where  prisoners  of  war  rise  and  confine  all  the  crew,  and 
put  them  on  shore,  except  one,  who  is  heard  on  the  deck  in  con- 
versation with  them,  it  is  evidence  of  barratry  to  go  to  the  jury. 
Hacks  V.  Thornton,  Holt,  30.' 

Proof  of  stranding.]  Where  goods  are  insured  free  from  aver- 
age, unless  general,  or  the  ship  should  be  stranded,  before  the 
plaintiff  can  recover,  the  stranding  must  be  proved.  A  striking  is 
not  sufficient ;  it  is  merely  temporary,  or  as  it  has  been  vulgarly 
described,  a  touch  and  go ;  but  in  order  to  constitute  a  stranding, 
the  ship  must  be  stationary ;  Per  Lord  EUenborough,  M^Dougall  u. 
Royal  Exch.  Ass.  Co.  1  Campb.  131,  4  M.  and  S.  503,  S.  C.  But 
where  the  ship  was  fixed  from  fifteen  to  twenty  minutes,  it  was 
held  a  stranding.  Baker  v.  Towry,  Id,  437.  If  a  ship  is  forced 
ashore,  or  is  driven  on  a  bank,  and  remains  for  any  time  upon  the 
ground,  this  is  a  stranding  without  reference  to  the  degree  of  dam- 
age she  sustains.  Per  Liord  EUenborough,  Herman  v.  Vaux,  3 
Campb.  431. 

**  A  stranding,"  says  Mr.  Justice  Baylcy,  "  may  be  said  to  take 
place  where  a  ship  takes  the  ground,  not  in  the  ordinary  course  of 
the  navigation,  but  by  reason  of  some  unforeseen  accident."  Bishop 
©.  Pentland,  7  B.  and  C.  224.*  Where  a  ship,  under  the  conduct 
of  a  pilot,  in  her  course  up  the  river  to  Liverpool,  was,  against  the 
advice  of  the  master,  fastened  at  the  pier  of  the  dock  basin,  by  a 
rope  to  the  shore,  and  left  there,  and  took  the  ground,  and  when  the 
tide  left  her,  fell  over  on  her  side  and  bilged,  this  was  held  to  be  a 
stranding.  CarnUhers  v.  Sydebotham,  4  M,  and  S.  77.  So,  where 
in  the  course  of  a  voyage  upon  an  inland  navigation,  it  became 
necessary,  in  order  to  repair  the  navigation,  to  draw  oiT  the  water, 
and  the  ship  in  consequence  having  been  placed  in  the  most  secure 
situation  that  could  be  found,  when  the  water  was  drawn  off,  went 
by  accident  upon  some  piles,  which  were  not  previously  known  to 
be  there,  it  was  held  a  stranding.  Rayner  v,  Godmond,  5  B.  and 
A.  226»^     So,  where  in  the  course  of  the  voyage  the  ship  was  by 
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tempestuous  weather  forced  to  take  shelter  in  a  harbour,  and,  in 
entering  it,  struck  upon  an  anchor,  and  being  brought  to  her  moor- 
ings was  found  leaky  and  in  danger  of  sinking,  a(nd  on  that  account 
was  hauled  with  warps  higher  up  the  harbour,  where  she  took  the 
ground  and  remained  fast  for  half  an  hour,  the  stranding  was  held 
to  be  proved.  Barrmo  v.  Bell,  4  B.  and  C.  736."  In  the  following 
case  also  it  was  held  to  be  a  stranding.  The  ship  was  compelled 
in  the  course  of  her  voyage  to  put  into  a  tide  harbour,  and  was 
there  moored  alongside  a  quay  in  the  usual  place  for  ships  of  her 
burden.  It  becanie  necessary,  in  addition  to  the  usual  moorings, 
to  fasten  her  by  tackle  to  posts  on  the  shore,  to  prevent  her  falling 
over  upon  the  tide  leaving  her.  The  rope  with  which  she  wa» 
fastened,  not  being  of  sufficient  length,  broke,  wheti  the  tide  teft 
the  vessel,  and  she  fell  over  upon  her  side,  and  was  thereby  stove 
in  and  greatly  injured  ;  this  was  held  to  be  a  stranding,  though  it 
might  have  been  occasioned  remotely  by  the  negligence  of  the 
crew.  Mr.  Justice  Bayley  said,  "  So  long  as  the  vessel  was  on  the 
ground  and  lashed  to  the  posts  on  the  shore,  she  was  not  stranded ; 
but,  when  she  fell  over  on  her  side,  and  lay  on  the  ground  in  that 
position,  she  was  stranded.  The  falling  over  was  not  in  the  ordi- 
nary course  of  the  voyage,  but  in  consequence  of  an  unforeseen 
accident  out  of  the  ordinary  course  of  the  voyage,  viz.  the  break- 
ingof  the  rope."   Bishop  v.  Pentland,  7  fi.  and  C.  219.^ 

But  where  the  taking  the  ground  is  no  more  than  is  usual  with 
vessels  on  the  same  voyage,  it  is  not  a  stranding ;  thus  where  a 
vessel  took  the  ground  in  the  ordinary  course  oT  the  navigation, 
and  afterwards  being  moored  at  a  quay,  on  the  ebb  of  the  tide  took 
th^  ground,  fell  over  on  her  side  and  was  injured  ;  but  the  taking 
of  the  ground  was  stated  by  a  witness  to  be  no  more  than  was 
usual  with  vessels  of  the  same  class  in  proceeding  up  the  same 
navigation,  this  was  held  not  to  be  a  stranding.  Heame  v.  Ed- 
munds, 1  B.  and  B.  388  ;^  see  7  B,  and  C.  225.' 

Proof  of  amount  of  loss."]  Where  the  plaintiff  declares  for  a  to- 
tal, he  may  give  evidence  of  a  partial  loss.  Gardiner  v,  Crosedale, 
1  tV.  Bl  198.  Rucker  v.  Palsgrave,  1  Campb.  567,  1  Taunt  419. 
An  adjustment  is  proved  by  evidence  of  the  signature  of  the  under- 
writer, or  his  agent,  with  proof  of  the  authority  of  the  latter;  and 
it  seems  that  an  agent  who  has  autliority  to  subscribe  a  policy, 
has  also  authority  to  sign  an  adjustment  of  the  loss.  Richardson  v. 
Anderson,  1  Campb.  43  (n).  The  production  by  the  assured  of  a 
policy  of  insurance  with  an  adjustment  on  it,  and  the  name  of  the 
defendant  struck  off  the  policy>  is  not  evidence  of  the  pay  itkent  to  the 
assured  of  the  sum  adjusted.  Adams  v.  Sanders,  1  M,  and  M.  373, 
4  C.  and  P.  25,  S.  Cj  An  adjustment  is  only  primd  facie  evi- 
dence against  the  underwriter,  and  does  not  bind  him,  unless  there 
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was  a  full  disclosure  of  the  circumstances  of  the  case ;  Shepherd  9. 
Chewier^  1  Campb.  274;  and  fraud  opens  an  adjustment  Christian 
V.  Coombey  2  Esp.  489.  An  adjustment  does  not  require  a  stamp. 
Wiebe  v.  Simpson^  2  Selw,  X  P.  917,  4th  ed.  In  an  action  on  in- 
surance of  gaods,  if  the  declaration  allege  the  ship  to  have  been 
sunk,  whereby  the  goods  were  spoiled,  and  it  appear  that  some  of 
the  goods  were  saved,  the  plaintiff  may  give  the  expense  of  salvage 
in  evidence,  though  not  specihcally-  averred.  Cory  v,  ISngj  Revm 
temp.  Hard.  304.  Salvage  on  the  re-capture  of  a  ship  must,  be 
proved  by  producing  the  proceedings  of  the  admiralty  court  ascer- 
taining the  amount  Thelhisson  v.  Shedden^  2  M  IL  229.  In  open 
policies  the  assured  must  prove  the  extent  of  his  loss ;  but  in  valued 
policies,  if  the  loss  be  a  total  one,  he  is  only  bound  to  prove  some 
interest  in  the  ship  or  goods,  in  order  to  take  the  case  out  of  the 
statute  19  Geo.  il.  c.  37,  for  'ever  since  that  statute,  the  constant 
usage  has  been  to  permit  the  valuation  fixed  in  the  policy  to  stand, 
unless  the  defendant  can  show  that  the  plaintiff  had  a  colourable 
interest  only,  or  that  he  has  greatly  overvalued  the' goods.  But 
where  the  loss  is  partial  it  opens  a  valued  policy,  and  the  plaintiff 
is  as  much  bound  to  prove  the  value  of  the  g(k>ds  that  have  been 
lost,  and  to  ascertam  the  damage  he  has  sustained  by  the  loss,  as  in 
case  of  an  open  policy.  2  Sound.  20}  (n). 

The  certificate  of  an  agent  of  Lloyd's,  resident  abroad,  is  not  ad- 
missible to  prove  the  amount  of  damage  sustained  by  goods,  though 
the  defendant  is  a  subscriber  to  Lloyd's.  Drake  v.  Marry aft^  1  B.  and 
a  473.» 

Proof  of  amount  cf  loss — abandonment]  Before  the  plaintiff 
can  recover  for  a  total  loss,  it  is  necessary  in  some  cases  to  prove 
an  abandonment  "  The  late  cases  show  that  a  mere  loss  of  the 
adventure  by  retardation  of  the  voyage  without  kjss  of  the  thing  in- 
sured, other  by  its  being  actually  taken  from  the  ship  or  spoiled, 
does  not  constitute  a  total  loss,  under  a  policy  of  insurance,  unless 
by  the  aid.  and  efiect  o(  an  abandonment."  Per  Ld.  Tenterden^ 
Nayhr  v.  Taylor,  9  B.  and  C.  723,"  citing  Anderson  v.  fVaHis,  2  M. 
andS.  240,  and  Holdstwrth  v.  Wise,  7  B.  and  C.  794.^  In  order  to 
justify  an  abandonment,  there  must  have  been  that  in  the  course 
of  the  voyage,  which  at  the  time,  constituted  a  total  loss.  Thus, 
capture  or  the  necessary  desertion  of  a  ship  constitutes  a  total  Joss. 
Per  Bayley,  J.^  Holdsworih  v.  Wise,  7  B.  and  C.  799.*  The  effect 
of  an  adaiKionment,  therefore,  is  to  prevent  a  loss  at  the  time  total, 
from  becoming,  by  the  operation  of  subsequent  circumstances,  par- 
tial. 

An  abandonment  may  be  by  parol,  but  it  should  be  certain,  and 
therefore  a  statement  of  the  facts,  a  request  to  settle  for  a  total  loss, 
and  to  direct  the  disposal  of  the  ship,  have  been  held  insufficient 
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Parmeter  v,  Todhunter^  I  Campb,  541.  The  notice  of  abandon- 
ment must  be  given  within  a  reasonable  time.  Read  v.  Bcnhanif 
3  jB.  and  B.  147  ;•  Hunt  v.  Royal  Exchange  Assurance,  5  Jtf.  and 
S.  47.  Hudson  v.  Harrison^  3  B.  and  B.  106.*  So  the  underwriter 
is  bound  to  say,  within  a  reasonable  time  after  receiving  notice  of 
abandonment,  whether  he  will  accept  it  or  not.  Hudson  v,  Har- 
rison,  3  B.  and  B.  97.*  A  party  jointly  interested  in  the  subject 
matter  of  the  insurance,  and  who  has  effected  the  insurance,  may 
give  notice  of  abandonment  for  all.  Hunt  v.  the  Royal  Exchange 
Assurance,  5  M.  and  S.  47. 

Where  the  damage  sustained  makes  the  loss  a  total  loss,  as 
where  a  ship  is  reduced  to  a  mere  wreck  so  as  not  to  be  worth  re- 
pairing, it  is  unnecessary  to  prove  a  notice  of  abandonment  Cam^ 
bridge  v.  Anderton,  2  B.  and  C.  691,«  /2.  and  Jtf.  61,  S.  C. 

Defence, 

Under  the  general  issue  the  defendant  may  show  that  the  plain- 
tiff is  not  entitled  to  recover,  on  account  of  fraud,  or  misrepresen- 
tation, or  concealment  of  circumstances,  or  non-compliance  with  re- 
presentations, or  non-compliance  with  a  warranty. 

• 

Frauds  misrepresentation,  or  concealment]  If  the  assured  con- 
ceals any  material  fact  which  relates  to  the  ship,  the  policy  is  void. 
Carter  v.  Boehm,  3  Burr.  1905.  And  the  assured  is  bound  to  com- 
municate all  the  information  he  has  received,  though  he  does  not 
know  it  to  be  true,  and  it  afterwards  turns  out  to  be  false«  Lynch 
V.  Hamilton,  3  TauuL  37.  It  is  sufficient  to  communicate  Uicts, 
without  the  opinion  or  conclusion  founded  upon  these  facts.  BeUv. 
Bell,  2  Campb.  475 ;  see  Durrel  v.  Bederley,  Holt,  283.'  Underwri- 
ters may,  as  it  seems,  be  called  to  state  their  opinion,  as  to  whe- 
ther the  communication  would  have  varied  the  terms  of  insurance. 
Berthon  i?.  Lovghman,  2  Stark.  258,b  ante,  p.  98,  and  see  3  Starh 
Eo.  1176,  but  see  Durrell  v.  Bederley,  Hdt^  286,'  contra.  It  is  a 
question  for  the  jury  whether  any  particular  fact  is  or  is  not  mate- 
rial. Lindenau  v.  Desborough,  8  B.  and  C.  586>  It  is  sufficient 
if  a  representation  be  substantially  performed,  and  not  like  a  war- 
ranty, strictly  and  literally.  Pawson  v.  Watson,  Cowper,  785.  And 
it  has  been  ruled  by  Lord  Tenterden,  that  the  mere  fact  of  a  misre- 
presentation, without  fraud,  will  not  be  enough  to  prevent  the  plain- 
tiff's recovery  ;  for  the  contract  between  the  parties  is  the  policy 
which  is  in  writing,  and  cannot  be  varied  by  parol.  Flinn  v.  Tobin, 
1  M.  and  M.  367. 

In  an  action  against  a  second  or  subsequent  underwriter,  it  is  the 
practice  to  admit  evidence  of  representations  to  the  first  underwri- 
ter, on  a  presumption  that  the  subsequent  underwriters  give  credit 
to  such  representations.  Ibid,  Marsden  ».  Reid,  3  East,  573. 
Stackpole  V,  Simon,  Parkas  Ins.  583,  6th  ed.     The  rule  is  con- 
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fined  to  representations  made  to  the^r^  underwriter  (that  fa,  the 
first  on  the  policy),  Ibid.  Bell  v.  Carstairs,  2  Campb,  543,  and  is, 
it  seems,  to  be  taken  with  great  qualifications,  and  with  regard  to 
the  time  and  circunistances  under  which  the  communication  was 
made.  Forrester  v,  Pigou^  1  M,  and  S.  9. 

Fraud."]  If  goods  are  fraudulently  over-valued,  with  intent  to 
defraud  the  underwriters,  the  contract  is  void,  and  the  assured 
cannot  recover  even  for  the  value  actually  on  board.  Haigh  v.  De 
la  Caur^  3  Campb.  319. 

Dexnaiion.']  A  deviation  from  the  voyage  insured  is  a  defence  to 
an  action  on  the  policy.  Where  the  insurance  is  on  a  voyage  to  a 
given  place,  and  the  captain  when  he  sails  docs  not  mean  to  go  to 
that  place  at  ail,  he  never  sails  on  the  voyage  insured.  But  where 
the  ultimate  termini  of  the  intended  voyage  are  the  same  as  those 
described  in  the  policy,  although  an  intermediate  voyage  be  con- 
templated, the  voyage  is  to  be  considered  the  same  until  the  vessel 
arrives  at  the  dividing  point  of  the  two  voyages.  The  departure  from 
the  course  of  the  voyage  insured  then  becomes  a  deviation ;  but 
before  the  arrival  at  the  dividing  point  there  is  no  more  than  an 
intention  to  deviate,  which,  if  not  carried  into  effect,  will  not  vitiate 
the  policy.  Per  Bayley^  /.,  Hare  v.  Travis^  7  B.  and  C.  17.* 

Mm^ompliance  with  warranties.']  The  defendant  may  defeat 
the  plaintiff's  claim,  by  showing  a  non-compliance  with  a  warranty, 
either  express  or  implied,  vide  ante,  p.  180. 

As  to  the  want  of  proper  stamp,  and  an  alteration  in  the  policy, 
tide  ante f  p.  128. 

Competency  of  Witnesses. 

An  underwriter  is  a  competent  witness  for  another  underwriter, 
who  has  subscribed  the  same  policy.  Bent  v.  Baker j  3  T.  R.  27, 
unless  he  has  entered  into  the  consolidation  rule,  or  has  paid  the 
loss  upon  an  agreement  to  be  re-paid  in  case  the  plaintiff  fails. 
Forrester  v.  Pigou^  1  M.  and  S.  14.  In  an  action  on  insurance  of 
goods,  the  owner  of  the  vessel  is  not  a  competent  witness  to  prove 
the  seaworthiness  of  the  ship,  for  he  would  be  liable  to  the  plain- 
tiff, if  un-seaworthy.  Rotheroe  v.  Ehon,  Peake,  S4.  So  the  captain 
is  not  a  competent  witness  for  the  defendant,  to  disprove  the  charge 
of  barratry.  Bird  v.  Thompson^  1  Esp.  339.  But  in  an  action  on 
a  policy  on  goods,  where  the  ship  was  lost  by  putting  into  a  port 
out  of  the  line  of  the  voyage,  it  was  held  that  the  captain,  who 
was  also  part  owner,  was  competent  to  prove  that  the  ship  origin- 
ally sailed  on  the  voyage  insured,  by  the  direction  of  the  owner  of 
the  goods,  though  not  to  prove  that  the  deviation  was  justified  by 
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necessity.  Db  Synumds  v.  De  la  Cot/r,  2  Bos.  and  P.  JV.  R.  374* 
See  also  Tat/lor  v.  M'Viccar,  6  Esp.  27.  One  who  is  jointly  in- 
tercsted  in  the  property,  whether  at  the  time  of  efiecting  the  policy, 
see  De  Symonds  v.  Shedden,  2  Bos.  and  PuL  155,  or  afterwards^ 
Perchard  v.  Whitmore,  Ibid,  (n),  is  an  incompetent  witness  for  the 
piaintifif.  The  captain's  protest  is  not  admissible  evidence  of  the 
facts  there  stated,  but  may  be  read  for  the  purpose  of  conlradict- 
inghis  testimony.  Senat  v.  Potter  ^  7  T.  R.  158.  Christian  v.  Coombe^ 
2  Esp.  490. 


ASSUMPSIT  ON  WARRANTY  OF  A  HORSE. 

When  a  horse  has  been  sold,  and  warranted  sound,  but  is  in  fact 
unsound,  the  purchaser  may  maintain  an  action  upon  the  warranty, 
or,  in  some  cases,  may  rescind  the  contract,  and  recover  the  money 

Eaid,  under  the  count  for  money  had  and  received.  Thus,  where 
y  the  contract  the  purchaser  has  the  power  of  returning  the  horse, 
should  it  prove  unsound,  and  does  return  it,  or  offers  to  do  so,  the 
contract  is  at  an  end,  and  money  had  and  received  will  lie.  Towers 
17.  Barretty  1  T.  R.  133.  So,  where  the  contract  is  rescinded  with 
the  assent  of  the  defendant.  Per  BvMer^  /.,  ib.  But  the  purchaser 
milst  return  the  horse  within  a  reasonable  time ;  Dr.  Comptoh's 
ca^sCf  cited  1  T.  R.  136;  and  see  Adam  v.  Richards,  2  H.  B.  574 ; 
and  he  must  return  him  in  the  same  state  as  sold,  and  not  diminish- 
ed in  value  by  doctoring,  &c.  Curtis  v.  Hannay,  3  Esp.  62.  See  5 
East,  452.  Where  a  horse  was  warranted  sound,  and  the  vendor 
said,  in  a  subsequent  conversation,  that  if  the  horse  were  unsound 
he  would  take  it  again  and  return  the  money,  it  was  held  that  the 
original  contract  was  not  abandoned,  and  that  assumpsit  for  money 
had  and  received  could  not  be  maintained  by  the  purchaser,  the 
horse  not  being  taken  back.  Payne  v.  Whale,  7  East,  21  A.  If  the 
plaintiff  sues  for  money  had  and  received,  he  must  prove  the  pur- 
chase, and  warranty,  and  power  to  rescind  (and,  for  this  purpose, 
show  a  breach  of  the  warranty,  if  necesssry),  and  also  the  rescind- 
ing of  the  contract  by  returning  the  horse. 

Where  the  plaintitif  proceeds  on  the  contract  of  warranty^  he 
must  prove,  1.  The  contract,  viz.  the  consideration  and  the  promise  i 
2.  The  breach  of  the  warrant;  ;  and,  3.  The  damage  sustained.  • 

The  consideration^  This  is  usually  proved  by  the  production  of 
the  receipt.  If  the  defendant  took  another  horse  in  part  payment, 
it  is  no  variance  to  state  that  the  whole  price  was  paid  in  money. 
Hands  v.  Burton,  9  East,  349,  Brown  v.  Fry,  Seho.  JVC  P.  630 ;  but 
see  Harris  v.  Fowle,  cited  1  H.  B.  287.  If  an  agent  sell  to  A.  two 
horses  belonging  to  B.  and  C,  and  warrant  them,  A.  must  not  de- 
clare as  upon  the  sale  of  one  horse,  the  contract  being  entire. 
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Symands  v,  Car^  1  Campb.  361.  Where  the  declaration  stated  the 
contract  to  be,  that  in  considerdtion  the  plainti&*  would  buy  of  the 
defendant  a  horse  for  a  certain  price,  to  wit,  55/.,  the  defendant 
undertook  that  the  horse  was  sound,  and  the  contract  proved  was 
that  the  defendant  warranted  the  horse  sound,  and  agreed  to  give 
l/..back  if  the  horse  did  not  bring  the  plaintiff  4/.  or  5/.,  this  was 
held  a  fatal  variance.  Blyth  v«  Bampton^.  3  Bingh,  '472,*"  Gaselee^ 
J.f  diss. 

The  premise  or  warrantyl\  The  plaintiff  must  prove  an  express 
warranty,  a  high  price  not  being  tantamount  thereto.    Parkinson 
V.  Lee,  2  East^  322.    Where  the  plaintiff  wrote  to  the  defendant, 
"  You  will  remember  that  you  warranted  a  horse  as  a  five-year 
old,  dLc."  to  which  the  defendant  answered,  "  The  horse  is  as  I  re- 
presented it,''  it  was  ruled  that  this  was  sufficient  evidence  for  the 
jury  to  infer  a  warranty  at  the  time  of  sale.    Salmon  v.  Ward,  2 
C.  and  P.  21 1.»    If  the  seller  says,  "  The  horse  is  sound  to  the  best 
of  my  knowledge,  but  I  will  not  warrant  it,"  and  the  seller  knows 
it  to  be  unsound^  he  is  answerable  on  this  qualified  warranty.  Wood 
V.  Smithy  4  C.  and  P.  46,-  1  M.  and  M.  MSS.  S.  C.     Where  the 
warranty  was,  '*  To  be  sold,  a  black  gelding,  five  years  old — has 
been  constantly  driven  in  the  plough — ^warranted,"  this  was  held  to 
be  only  a  warranty  of  soundness.     Richardson  v.  Braum^  1  Bingh, 
344,»  8  B.  Moore^  338,  S.  C.     A  servant  employed 'to  sell  a  horse, 
has  an  implied  authority  to  warrant ;    Alexander  v,  Gibson,  2 
Campb.  555 ;  and  even  though  the  servant  have  express  directions 
not  to  warrant,  but  does  warrant,  the  master,  it  is  said,  is  bound, 
because  the  servant,  having  a  general  authority  to  sell,  is  in  a  con- 
dition to  warrant,  and  the  master  has  not  notified  to  the  world  that 
the  general  authority  is  circumscribed.     Per  Bayley,  J.,  Pickering 
V.  Busk,  15  East,  45 ;  see  Helyear  v.  Hawke,  5  Esp.  75.     But  this 
doctrine  has  been  confined  to  the  cases  of  sales  by  servants  of 
horse-dealers,  whomay  be  supposed  to  possess  a  general  authority. 
Bank  of  Scotland  v,  fvatson,  1  Daw,  45 ;  and  see  Fenn  v.  Harrison, 
ff  T.  R,  760,  Anon,  case,  cited  15  East,  407.    What  is  said  by  the 
servant  at  the  time,  of  sale  is  evidence,  but  an  acknowledgment  at 
another  time  is  not  so,  and  the  servant  must  be  called,    nelyear  v. 
Hawke^  5  Esp.  72.     A  receipt  for  the  price,  containing  the  war- 
ranty, b  admissible  to  prove  the  latter,  though  only  bearing  a 
receipt  stamp.     Skrine  v.  Elmore,  2  Campb.  407. 

*  Where  the  plaintifi  declared  on  a  warranty  that  the  horse  was 
sound,  and  the  warranty  proved  was,  that  the  horse  was  sound 
everywhere,  except  a  kick  on  the  leg,  it  was  held  a  fatal  variance. 
Jones  V,  Cowley^  4  B.  and  C.  445.* 

Breach  of  the  warranty.']    The  plaintiff  must  give  positive  proof 

k  13  Bag.  Com.  Law  Reps.  57.     12  Id.  94.    »  19  Id.  2^7.  ••  8  Id.  338L 
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that  the  horse  was  unsound,  &c,  at  the  time  of  the  sale ;  a  tutpi- 
cion  that  the  horse 'was  unsound  is  not  sufficient.  Eaves  v.  Dixon^ 
2  TaunL  343.  It  was  ruled  by  Lord  Ellenborough,  that  any  in- 
firmity, as  a  temporary  lamenessf  which  renders  a  horse  less  fit  for 
8 resent  use  or  convenience,  though  not  of  a  permanent  nature,  and 
lOugh  removed  after  action  brought,  was  an  unsoundness,  JEitpm 
V.  Jordan,  4  Campb.  281.  1  Stark,  137,'  S.  C.  But  in  Garment  u. 
Barrs,  2  Esp.  673,  it  was  ruled  by  Eyre,  C.  J.,  that  a  horse  labour- 
ing under  a  temporory  injury  or  hurt,  which  is  capable  of  being 
speedily  cured  or  removed,  is  not  an  unsound  horse.  Roaring  is 
not,  it  is  said,  necessarily  unsoundness,  unless  symptomatic  of  dis- 
ease ;  Basset  v.  Collis,  2  Campb.  523  ;  but  if  it  is  of  such  a  nature 
as  to  incommode  the  horse  when  pressed  to  his  speed,  it  is  an  un- 
soundness. Onslow  V,  Eames,  2  Stark,  SI**  A  nerved  horse  is  un- 
sound. Best  V,  Osborne,  R,  and  M  290.  A  cough,  if  of  a  perma- 
nent nature,  is  an  unsoundness,  Shillitoe  v.  Claridge,  2  ChiUj/s  R. 
425 ;'  see  1  Stark,  127 ;'  but  crib-biting  is  no  unsoundness.  Sroen- 
nenburg  v.  Haycock,  Holt,  630.»  Whether  thrushes f  splints,  or 
qvidding,  be  an  unsoundness,  is  a  disputed  question.  2  Campb,  524 
(71.)  So  the  being  "  chest  foundered."  AUerbury  v,  Fgirmanner^ 
8  B,  Moore,  32.^  It  need  not  be  averred,  nor,  if  averred,  proved, 
that  the  defendant  knew  of  the  unsoundness.  Williamson  o,  AUi- 
son,  2  East,  446.  Proof  that  a  horse  is  a  good  drawer  will  not  sa- 
tisfy a  warranty  that  he  is  "  a  good  drawer,  and  pulls  quietly  io 
harness."     Colthird  v.  Puncheon,  2  D,  andR.  lO."^ 

Damage?^  If  the  horse  has  been  returned,  the  plaintifi'will  be 
entitled  (o  recover  the  whole  price ;  if  kepf,  the  difference  between 
the  value  and  the  price ;  or  the  plaintiff  may  sell  the  horse  for 
what  he  can  get,  and  recover  the  residue  of  the  price  in  damages. 
Caswell  V,  Coare,  1  Taunt,  566.  If  the  horse  is  not  tendered  to 
the  vendor,  the  vendee  can  recover  no  damages  for  the  expense  of 
his  keep,  ibid, ;  but  where  the  seller,  rescinded  the  contract,  it  was 
held  that  he  was  liable  for  the  keep  of  the  horse  from  the  time  of 
the  contract ;  King  v.  Price,  2  Chitty,  416;'  though  for  such  space 
of  time  only  as  would  be  required  to  re-sell  the  horse  to  the  best 
advantage.  M^Kenzie  v,  Hancock,  R,  and  M,  436.  Where  A. 
warranted  a  horse  to  B.,  who  re-sold  him  with  a  warranty  to  C^ 
and  the  horse  proving  unsound,  C.  sued  B.,  who  gave  notice  to  A. 
,  of  the  action,  and  ofi^red  him  the  option  of  defending  it,  but  A.  not 
giving  any  answer,  B.  defended  the  action,  and  failed,  it  was  held 
that  A.  was  liable  in  an  action  on  the  warranty^  for  the  costs  of  the 
action  brought  by  C.  against  B.  Lewis  v,  Peake,  7  TaunL  153,''  2 
Marsh,  431,  S.  C. 

Competency  of  witness.']    It  has  been  held,  that  a  former  propri- 

p  2  Eng.  Com.  Law  Reps.  324.    4  8  Id.  255.    M8  Id.  386.    •  3  Id.  207. 
« 17  Id.  99.    «  16  Id.  55.    »  18  Id.  383.    »  2  Id.  54 


Assumpsit  on  Promise  of  Marriage,  193 

etor  of  a  horse,  who  has  soTd  him  with  a  warranty  to  the  plaintiff^ 
13  a  competent  witness  for  the  defendant,  to  prove  that  the  horse 
was,  at  the  time  of  the  sale  by  himself,  soujid  ;  for  it  docs  not  ap- 
pear thai  the  horse  was  unsound  at  that  time,  and  unless  it  were, 
the  witness  would  not  be  liable  to  the  defendant ;  Briggs  v.  Crick^ 
5  Esp.  99 ;  btU  see  2  PhUl.  Ev.  114,  and  qtusre,  for  unless  the  tes- 
timony as  to  the  soundness  at  the  time  of  the  former  sale,  tended 
to  prove  soundness  at  the  time  of  the  latter  sale,  it  would  be  irre- 
levant.   If,  on  the  other  hand,  the  testimony  of  the  soundness  at 
the  time  of  the  first  sale  tends  to  proof  of  soundness  at  the  time 
of  the  second,  then  the  witness  seeks  to  establish  a  fact  in  which, 
if  he  failed,  damages  would  be  recovered,  to  which  he  would,  it 
seems,  b^  liable,  on  negativing  the  fact  which  he  attempted  to 
prove,  viz.  the  soundness  at  the  time  of  the  first  sale.  3  Stark.  Ev. 
1647  (ti),  and  see  Lewis  v.  Peake,  supra. 


ASSUMPSIT  ON  PROMISE  OF  MARRIAGK 

To  maintain  this  action,  the  plaintifif  must  prove,  1,  the  promise 
of  the  defendant  as  stated,  and,  2,  the  breach.  The  promises  must 
be  mutual,  the  reciprocity  constituting  the  consideration,  1  RoL  Ab. 

1,  5,  22.  Either  a  man  or  woman  may  sue  for  breach  of  promise 
of  marriage,  although  an  attempt  was  made  in  Harrison  v.  Cage^ 
5  M)d.  511,  to  resist  the -action  on  the  ground  that  marriage  is  not 
an  advancement  for  a  man.  Ab  in  other  cases  an  infant  may  en- 
force an  advantageous  contract,  although  not  bound  thereby,  so  an 
infant  may  sue  a  person  of  full  age  for  breach  of  promise  of  mar- 
riage. Holt  V.  Ward,  2  Strange^  937,  Warwick  v.  Brucey  2  M.  and 
S.  209.  This  action  falls  within  the  general  rule  actio  personalis 
meritur  cum  persond ;  and  cannot  be  maintained  by  an  executor 
or  administrator,  unless  perhaps  under  peculiar  circumstances, 
whereby  a  strict  pecuniary  loss  has  accrued  to  the  party  deceased, 
and  the  personal  estate  been  endamaged  accordingly,  which  special 
damage  must  be  stated  on  the  record,  for  il  will  not  be  intended. 
Chamberlain  v.  Walker ^  2  M.  and  S.  416. 

Proof  of  the  contract]  In  an  early  case  {Philpot  v,  WaUet,  Skin. 
24,  3  Lev.  65,  S.  C.)  it  was  held,  that  mutual  promises  to  marry 
come  within  the  fourth  section  of  the  statute  of  frauds ;  and  the 
rule  was  so  stated  by  Lord  Chief  Baron  Comyn  in  the  Digest  (Ac* 
Hon  on  the  case,  F.  3) ;  but  in  Bull  JV.  P.  280,  a  contrary  doctrine 
is  laid  down,  for  which  the  authority  of  Cork  v.  Baker^  1  StrangCf 
34,  is  citedi  This  case,  as  well  as  that  of  Harrison  v.  Cage,  1  Ld. 
Raymond,  386,  has  been  animadverted  upon  by  Mr.  Phillipps  in  vol 

2.  of  his  Evidence,  page  73,  5th  edition.  He,  however,  concludes 
by  statii^  the  better  opinion  to  be,  and  it  is  universally  agreed 
upon  at  this  day,  that  the  promises  need  not  be  in  writing.    Should , 
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however,  written  evidence  of  the  contract  he  produced,  no  stamp 
is  required.  Orford  v.  Cole,  2  Stark.  351.*  A  promise  on  the  part 
of  a  woman  may  he  presumed  from  such  circumstances  of  acqui- 
ence,  or  tokens  of  approval,  as  ordinarily  attend  the  acceptance  of 
an  offer  of  marriage ;  her  presence  when  the  offer  was  made,  and 
the  consent  of  parents  asked,  without  her  making  any  objection ; 
her  subsequent  reception  of  the  suitor's  visits,  and  concurrence  in 
the  arrangements  ior  the  wedding ;  her  carrying  herself  as  one 
consenting  and  approving,  for  her  express  consent  in  words  is  not 
necessary.  Daniel  v,  Bowles^  2  C.  and  P.  554.^  Hutton  v,  Man- 
settf  3  Salk.  16.  But  to  prove  a  promise  by  a  man,  undoubtedly 
more  would  be  necessary,  neither  the  usages  of  society  nor  considf- 
erations  of  delicacy  interfering,  to  restrain  an  explicit  declaration 
on  his  part.  A  promise  to  marry  generaUy  is  in  law  a  promise  to 
marry  within  a  reasonable  time ;  and  although  a  special  promise 
to  marry  at  a  particular  time,  varying  from  that  stated  on  the  re- 
cord, should  be  proved  in  evidence,  it  may  be  left  to  a  jury  to  infer 
from  the  circumstance  a  promise  to  marry  generally.  Potter  v.  De- 
boos,  1  Stark.  SS.*  Phillips  v.  Cratchley,  3  C.  and  P.  178,*  1  Moore 
and  P.  239.» 

The  breach  of  the  promise,"]  To  prove  the  breach  of  the  prom- 
ise, evidence  must  be  given  either  that  the  defendant  has  married 
another,  so  that  the  performance  of  the  promise  is  no  longer  possi- 
ble, or  that  a  tender  has  been  made  by  the  plaintifl^  followed  by  a 
refusal  on  the  part  of  the  defendant.  For  wis  purpose  it  has  been 
held  sufficient,  that  the  father  of  a  female  plaintiff  demanded  of 
the  defendant,  if  he  meant  to  perform  his  engagetnent  with  his 
daughter,  and  that  the  defendant  replied,  «  Certainly  not."  Gaagh 
V.  Farr,  2  C  and  P«  631."  Any  conduct  or  circumstances  evincing 
the  readiness  of  the  one  party,  and  the  contrary  determination  rf 
the  other,  would  be  evidence  of  a  tender  and  refusal  to  lay  before 
a  jury. 

Defence. 

If,  after  entering  into  a  contract  of  marriage,  either  party  disco- 
ver gross  immorality,  or  depraved  conduct  in  the  other,  evidence 
to  that  effect  may  be  given  in  bar  of  the  action ;  thus  brutal  and 
violent  conduct  in  the  man,  accompanied  with  threats  of  ill  usage 
to  the  woman,  go  to  the  ground  ol  the  action ;  Leeds  v.  Cook,  4 
Esp.  258;  and  if  a  man  has  been  paying  his  addresses  to  one 
that  he  supposes  a  modest  person,  and  he  afterwards  discovers  her 
to  be  with  child,  (not  by  himself,)  or  to  be  a  loose  and  immodest 
woman,  and  on  such  account  he  refuses  to  fulfil  any  promise  of 
marriage  be  may  have  made  her,  he  is  justified  in  so  doing.    Irtnng 

»  3  Eng.  Com.  Law  Rep§.  378.   »  12  Id.  258.    •  2  Id.  30S.    •  14  Id.  260. 
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o.  Greenwoodf  1  C.  and  P.  350/  Badddey  v.  Mortlockef  HoU^ 
151."  But  if  a  maD  knowingly  promise  to  marry  a  loose  and  im- 
modest woman,  he  is  bound  by  such  promise.  Per  Lord  Tenter* 
den^  ibid.  To  entitle  the  defendant  to  a  verdict,  on  the  ground  of 
the  bad' character  of  the  plaintifT,  it  is  not  sufficient  to  show  that 
charges  (as  of  pecuniary  dishonesty  and  perjury)  were  made  a- 
gainst  him,  which  he  promised,  but  failed  to  explain.  The  defend- 
ant must  go  further,  in  order  to^bar  the  action,  and  show  that  the 
charges  were  founded,  and  that  the  plaintiff's  character  was  bad. 
Badddey  V.  Mortlockef  HoU^  151.'  In  reduction  of  damages,  any 
circumstances  in  the  character  of  the  plaintiff,  leading  the  jury  to  a 

{*ust  appreciation  of  the  loss  for  which  compensation  is  sought,  may 
»e  proved ;  as  also  the  disapprobation  of  the  match  expressed  by 
the  parents  of  the  defendant,  to  prove  which,  (the  father  being  an 
incompetent  witness  by  reason  of  his  having  employed  the  attorney,) 
Lord  Tenterden  allowed  one  of  the  other  relations  to  be  called. 
Irving  V.  Greenwood^  1  C.  and  P.  350.«  To  show  the  general  bad 
character  of  the  plaintifl^  a  witness  may  state  what  has  been  said 
by  third  persons ;  and  it  is  not  necessarv  to  produce  those  persons. 
Faulkes  v.  Sellwayf  3  Esp,  238,  supra.  If  by  misrepresentation,  or 
wilful  suppresrion  of  the  real  circumstances  of  the  family  and  pre- 
vious life  of  the  plaintiff  the  defendant  be  induced  to  enter  upon 
or  continue  the  treaty  of  marriage,  it  is  a  good  defence  to  the  ac- 
tion. Wharton  v.  Lewis^  1  C.  and  P.  531.^  Should  the  defend- 
ant's counsel  intimate  by  his  course  of  cross-examination  of  plain- 
ly a^ 21^^ Al-_  J.  Al x! ^  J a! '-i i.^J  x_  i.U-.  ^1^2-. 


a  female  plaintiff  know  that  her  father  is  making,  by  letter,  repre- 
sentations to  the  defendant  respecting  her,  his  letters  are  evidence 
lor  the  defendant,  to  show  deceit  on  her  part,  although  she  will 
not  be  answerable  for  particular  expressions ;  but  a  representation 
made  orally  by  the  father  to  a  third  person,  in  the  al]^nce  of  the 
plaintiff)  and  bv  such  person  communicated  to  the  defendant,  is  not 
admissible.    loote  v.  Jflayne,  I  C.  and  P.  547.^ 


ASSUMPSIT  ON  AN  AWARD. 

In  assumpsit  on  an  award,  the  plaintiff  must  prove  the  submis- 
sion and  award  in  the  manner  before  stated,  ante,  p,  76,  and  the 
performance  by  himself  of  any  conditions  precedent.  Where  the 
submission  has  been  by  a  judge's  order,  which  has  been  made  a  rule 
of  court,  it  is  sufficiently  provedby  production  of  the  rule.  Still  v. 
Half  or d,  4  Campb.  17.  If  the  time  for  making  the  award  has  been 
enlarged,  and  the  award  made  within  the  enlarged  time,  the  plain- 

<  11  Eng.  Com.  Law  Repik  412.    •  3  Id.  57.    '  3  Id.  57     f  1 1  Id.  41?. 
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tiflTmust  show  that  the  enlargement  was  duly  made,  according  to 
the  terms  of  the  submission  or  by  the  consent  of  the  parties.  But 
if  the  enlargement  was  irregularly  made,  such  irregularity  is 
waived  by  the  appearance  of  the  parties  before  the  arbitrator  after 
the  enlargement.  Re  Hick^  8  TaunU  694.^  Halden  v.  Glasscock^ 
SDaw.andRy.  151.     Laurence  v,  Hodgson j  1  Y.  and  J.  16.     The 

!>laintifr  need  not  prove  that  the  defendant  had  notice  of  the  award, 
or  he  is  bound  to  take  notice  of  the  award,  as  well  as  the  plaintiff 
2  Saund.  62  a  (n).  • 

Defence. 

The  defendant,  under  the  general  issue,  may  object  to  the  suffi- 
ciency of  the  award ;  or  (hat  there  is  a  variance  between  the  award 
declared  dn,  and  that  produced  in  evidence.  But  corruption  or 
misconduct  of  the  arbitrators  cannot  be  given  in  evidence,  at  least 
where,  for  such  corruption  or  misconduct,  application  might  have 
been  made  to  the  court  to  set  such  award  aside.  Wells  v.  Maccar- 
mick^  2  Wils.  148.  Braddick  v.  Thompson^  8  EasU  344.  Watson 
on  awards f  224,  and  see  Brazier  v.  Bryant^  3  Bingh.  167.^ 


ABSUMPSIT  ON  AN  ATTORNEY'S  BILL. 

In  an  action  upon  an  attorney's  bill,  the  plaintiff  must  prove,' 1. 
His  retainer  by  the  defendant,  which  may  be  proved  by  showing 
that  the  defendant  attended  at  his  office,  and  gave  directions ;  2. 
That  the  business  was  done,  which  may  be  proved  by  a  clerk,  or 
other  agent,  who  can  speak  to  the  existence  of  the  causes  and  the 
business  in  respect  of  which  the  chaises  are  made,  and  can  prove 
the  main  items,  Anon.  Esp.  D,  N.  P.  10,  without  proving  the  seve- 
ral items  to  have  been  done.  Phillips  v.  Roach^  Esp.  D.  JV.  P.  10. 
If  there  arc  no  taxable  items  in  the  bill,  it  will  also  oe  necessary  to 
give  general  evidence  of  the  reasonableness  of  the  charges.  Proof 
of  a  judge's  order,  referring  the  bill  to  be  taxed,  and  of  the  defend- 
ant's undertaking  to  pay  what  shall  appear  to  be  due,  and  of  the 
master's  allocatur,  will  be  sufficient  proof,  both  of  the  retainer  and 
of  the  business  having  been  done.  Lee  v.  Jones^  2  Campb,  496. 
3.  Where  the  demand  is  for  fees,  charges,  or  disbursements,  at  law 
or  in  equity,  he  cannot  recover  until  the  expiration  of  one  month 
(a  lunar  month,  Hnrd  v.  Leach,  5  Esp,  164)  or  more  after  he  has 
delivered  to  the  party  or  parties  to  oe  charged  therewith,  or  left 
for  him  or  them,  at  his  or  their  dwelling-house,  or  last  place  of 
abode,  a  bill  of  such  fees,  charges,  and  disbursementis,  subscribed 
with  the  proper  hand  of  such  attorney  or  solicitor,  2  6.  II.  c  23.  s. 
23 ;  and  be  must,  therefore,  prove  the  delivery  of  such  bilL    Intel- 

i  4  Eof  .  Com.  Law  Repf .  249.    k  1 1  Id.  82. 
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ligible  abbreviations  will  not  vitiate  the  bill.    Reynolds  v.  CasvoeHy 
4  Taunt  193.    Frowd  v.  Stittard,  4  C.  and  P.  51.> 

CastSf  charges^  and  disbursements.']  Where  the  demand  is  part- 
ly for  taxable  items,  and  partly  for  items  not  tazablei  it  has  been 
held  that  the  plaintiff  may  recover  for  charges  or  disbursements 
not  taxable,  provided  he  has  delivered  no  bill  at  all,  but  where  he 
has  delivered  a  bill  irregularly  he  cannot ;  and,  therefore,  where  a 
single  item  for  business  done  in  court  is  inserted  in  the  bill,  it  must 
be  proved  to  have  been  signed  and  delivered  according  to  the  sta- 
tute. Winter  v,  PaynCy  6  T,  R,  645.  Mowbray  v,  Fleming,  1 1  Eastj 
S85.  Tidd,  329,  Sth  ed.  Weld  v.  Crawford,  2  Siarh  538.-  And 
"where  the  plaintiff  had  been  employed  in  defending  a  cause,  and 
had  done  other  business  not  taxable,  and  had  delivered  separate 
bills,  Lord  Tenterden  ruled  that  all  ought  to  have  been  included 
in  one  bill,  and  that  the  second  bill  ought  to  have  been  delivered  a 
month  before  the  action.  Thwaite  v,  Machersan,  1  M.  and  M.  199. 
But  it  seems  that  where  a  bill  is  delivered  according  to  the  statute, 
containing  various  taxable  items,  one  item  of  which  is  not  suffici- 
ently described,  according  to  the  provisions  of  the  statute,  the  plain- 
tiff may  still  recover  the  residue  of  the  bill.  Di^ew  v.  Clifford^  /?, 
and  M.  280.  Taxable  items  have  been  held  to  be,  preparing  a 
warrant  of  attorney,  Sandom  v.  Houme,  4  Campb.  68,  but  see  Bur- 
ton V,  Chatterton,  3  B.  and  A.  488,"  see  also  Wilson  v.  Gutteridge, 
2  B.  and  C.  157,»  Weld  v.  Crawford,  2  Stark,  538  ;■  a  dedimus 
potestatem,  Ex-parte  Pricketi,  1  J\^.  if.  266 ;  preparing  an  affidavit 
to  hold  to  bail.  Winter  v.  Payne,  6  T.  R.  645.  So  items  for  attend- 
ing and  examining  bail,  and  attending  the  plaintiff  in  several  ac- 
tions against  the  defendant,  and  arranging  to  take  cognovits  therein, 
are  taxable  items.  Watt  v,  Collins,  R.  and  M.  284.  So  the  obtain- 
ing a  bankrupt's  certificate.  Collins  v.  Nicholson,  2  Taunt  321. 
See  Ford  v.  JVebb,  3  B.  and  P.  241.  So  attending  at  a  lock-up- 
house  and  obtaining  the  defendant's  release  and  filling  up  the  bail 
bond.  Fearne  v.  WUsan,  6  J5.  and  C,  87.'  So  where  the  attorney 
proceeds  only  tot  costs  out  of  pocket.  Miller  v.  Towers,  Peake,  102. 
Dut  a  bill  for  conveyancing  alone  is  not  taxable,  Anon.  Tidd,  329 ; 
nor  is  preparing  an  affidavit  of  petitioning  creditor's  debt  and  bond 
to  the  chancellor,  for  a  commission  of  bankrupt,  a  taxable  item,  the 
affidavit  having  never  been  sworn,  nor  the  commission  issued; 
Burton  v.  Chaiterton,  3  B.  and  A.  486  ;^  nor  searching  at  the  judg- 
ment office,  Fenton  v.  Correa,  2  C.  and  P.  145,*  R.  and  M.  262, 
S.  C  ;  and  money  paid  by  an  attorney  in  consequence  of  his  un- 
dertaking to  pay  debt  and  costs,  is  not  a  disbursement  within 
the  statute.  Protheroe  v.  Thomas,  6  Taunt  196.'  Where  a  bill 
contains  taxable  articles  and  a  separate  demand  for  money  lent, 
the  latter  may  be  recovered,  though  the  bill  was  not  regularly 
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signed.  Hemmifigs  v.  Wilton^  1  M.  and  M.  MSS,  s,  v.  Hill  v,  Hump^ 
hreysj  2  Bos.  and  PnlL  343.  Benton  v.  Garcia^  3  Esp.  149,  A  dis- 
tinction seems  to  be  taken  in  these  cases  between  items  which 
have  no  reference  to  the  plaintiff^s  professional  character,  and 
items  which,  though  not  taxable^  have  such  reference ;  and  in  the 
former  case  it  seems  that  he  may  recover  though  a  bill  may  have 
been  irr^ularly  delivered  See  also  Miller  v.  Towers,  Peake,  102. 
A  bill  must  be  delivered,  under  the  statute,  for  business  done, 
at  the  quarter-sessions,  Clarke  v.  Donovan,  5  T,  R,  694  ;  or  the  in- 
solvent court.  Smith  v.  Wattleworih,  4  B.  and  C.  364.*  So  a  bill 
for  business  done  in  a  criminal  suit  in  the  court  of  Great  Sessions 
of  Caermarthen,  is  taxable.  Uoyd  v.  Maund,  Tidd,  330,  but  see  2 
Meriv,  500.  But  business  done  in  the  House  of  Lords  on  the  pro- 
secution of  an  appeal  is  not  taxable.  Williams  v,  Odell,  4  Price, 
279. 

Delivery  of  the  fti/Z.]  The  bill  should  not  only  be  delivered,  but 
left  with  the  defendant  Brooks  v.  Mason,  1  H.  JB.  290.  Showing 
and  explaining  the  bill,  without  a  regular  delivery,  is  not  sufficient 
Crowder  v,  Shee,  1  Campb.  437.  It  is  not  sufficient  to  prove  that 
the  bill  was  delivered  at  a  particular  place  (not  shown  to  be  the 
defendant's  abode),  and  that  the  defendant  afterwards  delivered  it 
to  his  attorney's  clerk.  Eicke  v.  Nokes,  1  M,  and  M.  305.  An  in- 
dorsement on  the  bill,  in  the  handwriting  of  the  plaintiff's  clerk, 
since  dead,  proved  to  have  existed- at  the  time  of  the  date,  and 
stating  that  a  copy  was  on  such  a  day  delivered  to  the  defendant, 
together  with  proof  that  it  was  the  clerk's  duty  to  deliver  the  bill, 
and  that  such  an  indorsement  was  usually  made  in  the  course  of 
business,  will  be  sufficient  primd  facie  evidence  of  the  due  delivery. 
Champneys  v.  Beck,  I  Stark.  404.^ 

7b  whom.']  A  personal  service  is  not  necessary,  but  a  delivery 
to  an  agent  appointed  by  the  party  to  receive  it,  will  be  sufficient 
Per  Lard  EUenborough,  Finchett  v.  How,  2  Campb.  277.  Thus 
the  delivery  of  the  bill  to  the  attorney  of  the  party  is  good.  Warren 
V.  Cunningham^  Gow,  71.^  Vincent  v.  Staymaker,  12  East,  372, 
diss.  Ld.  EUenb.  So  a  delivery  to  one  of  several  persons  who  has 
been  authorised  to  act  for  the  others,  is  a  delivery  to  all,  Finchett 
V.  Haw,  2  Canvpb,  277,  and  seems  sufficient  in  an  action  against  any 
one  of  them.  Crowder  v.  Shee,  1  Campb.  437.  Thus  where  an  at- 
txMrney  had  been  retained  jointly  by  several  parties  to  defend  seve- 
ral suits  against  each,  in  the  subject  matter  of  which  they  had  a 
common  interest,  it  was  held  that  the  delivery  of  a  bill  to  one,  was 
sufficient  to  enable  the  plaintiff  to  maintain  a  joint  action  against 
all.  Oxenham  v.  Lemon,  2  D.  and  R.  461.''  As  is>  the  joint  re- 
tainer, see  HelHngs  v.  Gregory,  1  C.  and  P.  627.^ 
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At  what  time.']  The  bill  nrast  be  proyed  to  have  been  de&tered 
one  (loDar)  month  befwe  the  commencement  of  the  action.  The 
Nisi  Prius  record  will  be  suflkient  prim^  fctde  evidence^  when 
made  up  of  a  term  commencing  more  than  one  month  after  the 
deKvery  of  the  writ,  that  the  action  has  not  been  brought 
too  soon,  and  will  make  it  incumbent  on  the  defendant,  if  the 
fact  was  so,  to  prove  that  the  action  was  commenced  too  sopn^ 
by  producing  a  copy  of  the  writ  Webb  v.  Pritchetij  1  B.  and  P. 
263,  Rhodes  v.  Gibbs,  5  Esp.  163,  or  the  declaration.  Harris  v. 
Orme,  2  Campb.  497  (n).  The  time  of  the  issuing  of  the  writ  may 
also  be  proved  by  the  parol  evidence  of  the  plaintiff's  attorney, 
without  producing  the  writ  or  a  copy.  Lester  v.  Jenkins fS  jB.  and 
C.  339,^  2  M.  and  R.  439,  S.  C.  The  recorB  in  all  the  courts  is 
entitled  of  the  term  in  which  issue  is  joined,  but  in  K.  B.,  in  actions 
by  billj  and  in  the  Exchequer,  a  memorandum  is  added  of  the  term 
in  which  the  declaration  was  filed ;  and  if  the  first  day  of  that 
term  should  be  within  one  month  after  the  delivery  of  the  bill, 
the  Nisi  Prius  record  will  not  be  sufficient  proof,  unless  the  memo- 
Rindum  be  special,  stating  the  precise  day  on  which  the  bill  was 
filed.  See  2  Sound.  1  b.  (n),  and  Wocidridge  v.  WoMridge^  2  M 
and  R;  431  (n). 

At  what  placed  Leaving  the  bill  at  the  defendant's  counting- 
house  is  not  sumcient.  Inll  r.  Humphreys^  2  JB.  and  P.  343.  It 
seems  that  it  is  sufficient  to  leave  it  at  his  last  known  place  of 
abode.  It  is  not  sufficient  for  the  defendant  to  show,  that  he  had 
left  that  place  of  abode,  without  also  showing,  that  he  had  a  later 
known  place  of  abode.     Wadeson  v.  Smithy  1  Stark  324.' 

.  Proof  cfthe  Wfl.]  The  bill  may  be  proved  by  a  copy  or  dupli* 
cate  original,  without  any  notice  to  produce  the  bill  delivered. 
Anderson  v.  May,  2  B,  and  P.  237.  Colling  v.  Treweek^  6  B.  and 
C.  394,*  see  Philipson  v.  Chase,  2  Qampb.  110.  A  mistake  in  the 
date  of  the  items  which  does  not  mislead,  will  not  vitiate  the  de- 
livery of  the  bill.     WiOiams  v.  Barber,  4  Taunt  906. 

Cases  in  which  a  bill  need  not  be  delivered.']  A  bill  signed  ac- 
cording to  the  statute,  need  not  be  delivered,  though  containing 
taxable  items,  when  it  is  due  from  one  attorney  or  sdicitor  to  ano- 
ther attorney  or  solicitor ;  12  Geo.  IL  c.  13,  s.  6 ;  though  the  de- 
fendant only  became  an  attorney  after  the  business  was  done. 
Ford  V.  Maxwell,  2  H  Bl  589.  nildbore  v.  Bryan,  8  Price,  677. 
Nor  need  the  executor  or  administrator  of  an  attorney  deliver  a 
bill.  1  Barnard  K,  B.  433.  Barrett  v.  Moss,  1  Carr.  and  P,  2.* 
To  set^ihe  bill,'' it  need  not  have  been  delivered  a  month  ;  it  is 
sufficient  to  deliver  it  in  time  for  the  plaintiff  to  have  it  taxed  be- 
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fore  the  trial ;  Martin  v.  Wender^  DaugL  199  (n).  Tidd,  385 ;  but 
see  Murphy  v,  Cunningham^  1  Anstr.  198,  centra ;  and  Bulman  v, 
Berketty  1  Esp.  449,  where  it  is  said  by  Lord  Kenyoo,  that  when  an 
attorney  means  to  avail  himself  of  his  bill  for  business  done,  and 
to  give  it  in  evidence,  he  must  deliver  a  bill  signed  to  the  plaintifi, 
bnt  that  it  is  not  necessary  that  a  month's  time  should  intervene 
between  the  delivery  and  the  action. 

Defence. 

Where  a  bill  has  been  delivered  containing  taxable  items,  the 
defendant  cannot  object  to  the  reasonableness  of  the  charges  at  the 
trial  Anderson  v.  May,  2  B.  and  P.  237.  Tidd,  345.  Lee  v.  Wil^ 
son,  2  Chithfs  R.  65.^  The  delivery  of  a  former  bill  is  conclusive 
evidence  against  an  increase  of  charge  on  any  of  the  same  items 
contained  in  a  subsequent  bill,  and  strong  presumptive  evidence 

Sainst  any  additional  items;  but  real  errors  or  omissions  are  to  be 
lowed  for.  Loveridge  v.  BoOiam,  1  £.  and  P.  49.  The  plaintiff's 
negligence  in  the  conduct  of  the  business,  cannot  be  set  up  as  a 
defence,  Templer  v.  MLachlan,  2  K^  R.  136.  Pasmore  v.  Bir^ 
nie,  2  Stark.  59,"  unless  it  has  been  such  as  to  deprive  the  defendant 
of  all  benefit,  and  the  charges  sought  to  be  recovered  have  been 
occasioned  by  the  plaintiff's  want  of  proper  caution ;  Montriou  v. 
Jefferiesy  R.  andM.  317,  2  C.  and  P.  113,*  S.  C. ;  but  if  there  are 
other  causes  conducing  to  the  loss  of  the  benefit  besides  the  plain- 
tiff's  negligence,  the  negligence  is  no  defence  to  the  action.  Vox  il 
Wordy  1  Stark.  409.*  And  it  is  no  defence  in  an  action  iot  business 
done  in  defending  a  suit,  that  the  plaintiff  was  instructed  to  put  in 
a  plea  in  abatement,  for  delay,  which  he  neglected  to  do,  where- 
by the  defendant  had  judgment  against  him.  Johnson  v.  Alstany  1 
Campb.  175.  . 

It  IS  a  good  defence  that  the  plaintiff  rendes  at  a  considerablie 
distance  from  the  place  where  bis  business  is  carried  on,  and  that 
in  fact  the  business  is  transacted  there  by  his  articled  clerk.  Toj^. 
lor  V.  Glassbrooky  3  Stark.  75/  Hopkinson  v.  Smithy  I  Bingh.  13** 
So  it  is  a  good  defence  that  the  plaintiff  undertook  the  cause  gratis; 
and  the  declarations  of  his  clerk,  when  he  attended  to  tax  the  costs 
in  such  cause,  are  evidence  for  the  defendant  Ashford  v.  Price^  3 
Stark.  185,»»  I  D.  and  R.  JVC  P.  C.  48,  S.C. 

The  defendant  may  prove  that  the  plaintiff  has  neglected  to  take 
out  his  certificate,  by  which  his  admission  has  become  void.  37 
Geo.  IL  c.  90,  s.  31.  But  where,  in  an  action  brought  by  an  attor- 
ney in  1825,  the  defendant  proved  that  the  plaintiff  had  not  taken 
out  any  certificate  during  the  years  1814,  1815,  1818,  1819,  and 
1820,  but  did  not  prove  that  the  plaintiff  had  not  been  readmitted 
after  that  time,  and  there  was  evidence  that  in  1824  the  plaintiff 
had  acted  as  an  attorney,  and  had  been  retained  by  the  defendant 
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ill  that  character,  it  was  held,  that  this  primii  facie  evidence  was 
unrebutted  by  the  defendant,  and  that  the  plaintiff  was  entitled  to 
recover.  Pearce  v.  Whale^  6  B.  and  C  38.*  It  is  no  defence  in 
an  action  for  fees  due  for  the  suing  out  a  commission  of  bankruptcy, 
that  the  plaintiff  is  only  an  attorney  of  IC  B.  and  not  a  solicitor  in 
Chancery.  Wilkinson  v.  DiggeU^  1  B.  and  C.  158.'^  And  it  is  no 
defence  that  the  plaintiff  refused  to  go  on  with  a  suit  in  Chancery, 
if  the  defendant  did  not  supply  him  with  money.  Rawson  v,  Earle^ 
1  M  and  M.  MSS. 

Where  one  attorney  does  business  for  another,  the  attorney  who 
does  the  business  universally  gives  credit  to  the  attorney  who  em- 
ploys him,  and  not  to  the  client  for  whose  benefit  it  is  done.  If  the 
attorney  in  such  case  intends  not  to  be  personally  responsible,  it 
becomes  his  duty  to  give  express  notice,  that  the  business  is  to  be 
done  on  the  credit  of  the  client.  It  furnishes  no  defence  that  the 
business  was  known  by  the  plaintiffto  be  done  for  the  benefit  of  the 
client.    Scrace  v»  tVhittington,  2  B.  and  C.  11.^ 


ASSUMPSIT  ON  APOTHECARY'S  OR 
SURGEON'S  BILL. 

The  plaintiff  must,  in  the  first  instance,  prove  his  title  to  sue  as 
an  apothecary,  (or  by  stat.  55  Geo.  III.  c.  194,  s.  21  (explained  and 
amended  by  6  Geo.  IV.  c.  133),  no  apothecary  shall  be  allowed  to 
recover  any  charges  claimed  by  him  in  any  court  of  law,  unless 
such  apothecary  shall  prove  on  the  trial,  that  he  was  in  practice  as 
an  apothecary  prior  to  or  on  the  1st  August,  1815,  (see  Apotkeca' 
ties'  Comp,  v.  Rohy^  5  B.  and  A.  952 :  and  it  seems,  that  by  6  Geo. 
lY.  c.  133,  s.  5,  he  must  prove  himself  to  have  been  in  practice  on 
the  first  day  of  August,  1815,)  or  that  he  has  obtained  a  certificate 
to  practice  as  such  from  the  Apothecaries'  Company.  The  statute 
does  not  relate  to  physicians,  chemists,  or  druggists,  or  to  the  Col- 
lege of  Surgeons.  Sec.  28,  29.  It  has  been  ruled  by  Best,  C.  J., 
that  an  apothecary  may  either  charge  for  hjs  attendances,  or  for 
the  medicines  which  he  supplies,  but  that  he  cannot  charge  for  both. 
Tcfume  v.  Lady  Gresley,  3  C.  and  P.  581  ;■  but  see  Handey  «.  Hen- 
son,  4  C.  and  P.  1 10,*  post^  p.  202. 

"  Practice  as  an  apothecary.*^  Merely  administering  medi- 
cines previous  to  the  1st  August,  1815,  will  not  be  sufficient  to 
prove  that  the  party  practised  as  an  apothecary,  and  incapacity 
to  make  up  the  prescriptions  of  a  physician  will  be  cogent  evidence 
to  prove  the  negative.  Apothecaries'  Company  v.  Warhvrton^  3  B. 
and  A.  40."  It  has  been  ruled  hj  Lord  Tenterden,  that  curing  a 
local  complaint  is  not  sufficient  evidence  that  the  party  compound- 
ed medicines  according  to  prescription.     To  entitle  him  to  sue  he 
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Certificate.']  By  6  Geo.  IV.  c.  133,  s.  7,  the  common  seal  of  the 
Company  of  Apothecaries  is  sufficient  proof  of  the  certificate,  and  - 
that  the  person  therein  named  is  qualified  to  practise :  but  the  seal 
must  be  proved  to  be  the  seal  of  the  company.  Chadwick  v.  Bun- 
ningf  R.  and  M.  306, 2  C.  and  P.  106,'  S.  C.  A  g-encro/ certificate, 
not  confining  the  party  to  practise  in  the  country,  will  entitle  him 
to  recover  for  business  done  in  London,  although  he  has  only  paid 
42. 4^.  the  price  of  the  country  certificate  under  55  Geo.  III.  c.  194, 
8.  19.  Ibid.  The  certificate  supersedes  the  necessity  of  proving  an 
apprenticeship  served.  Sherwin  v.  Smith,  1  Bing.  204,"  8  B, 
Moore,  30.  S.  C. 

If  a  promissory  note  be  given  **  in  consideration  of  the  plaintiff's 
care,  and  medical  attendance  bestowed  upon  the  maker,^'  and  no- 
tice is  given  of  disputing  the  consideration  of  the  note,  it  is  incum- 
bent upon  the  plaintiff  to  prove  himself  qualified  by  stat  55  Geo. 
III.  c.  194.    Blogg  V.  Pinker s,  R.  and  M.  125. 

Surgeon's  Bill 

By  3  Hen.  VIII.  c.  11,  s.  1,  no  one  shall  act  as  a  surgeon  within 
the  city  of  London,  or  seven  miles  round,  unless  he  be  examined 
and  licensed  by  the  College  of  Surgeons,  under  the  penalty  of  5/. 
per  month,  it  is  incumbent  upon  the  defendant,  if  he  intends  to 
avail  himself  of  the  plaintiff  being  unlicensed,  to  prove  that  fact, 
Gremaire  v.  Le  Clerc  Bois  Valon,  2  Cdmpb.  143,  and  it  seems  that 
as  the  statute  contains  no  prohibitory  clause,  a  person,  though 
suWect  to  a  penalty,  may  recover  for  his  labour.  Ibid. 

A  surgeon  who  practices  as  a  physician,  having  no  diploma,  can- 
not maintain  an  action  for  his  fees ;  Lipscombe  v.  Holmes,  2  Campb. 
441 ;  and  if  in  his  bill  a  surgeon  leaves  a  blank  for  his  charge  for 
attendances,  and  the  defendant  pavs  a  certain  sum  into  court  on 
that  account,  the  plaintiff  is  bound  by  that  sum,  and  cannot  re- 
cover more.     Tuson  v.  Batting,  3  Esp.  192. 

A  surgeon  not  having  a  certificate  from  the  Apothecaries'  Com- 
pany, cannot  charge  for  his  attendance  or  for  administering  medi- 
cine, except  in  cases  within  his  own  department  He  cannot^ 
therefore,  recover  for  attending  a  patient  in  the  typhus  fever.  Al- 
Kaon  tj.  Haydon,  4  Bingh ,  619,*  3  C.  and  P.  246,"  S.  C.  But  if 
the  plaintiff  be  a  sui^eon  and  apothecary  he  may,  besides  his 
charges  for  medicine,  recover  reasonable  charges  for  attendances. 
Handey  v.  Henson,  4  C.  and  P.  1 J  0.^ 

p  14  Eng.  Com.  Law  Kept.  401.    1 11  Id.  386.    '  12  Id.  49. 
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Defence. 

If  the  defendant  has  received  no  benefit,  in  consequence  of  the 
plaintiff's  want  of  skill,  the  latter  cannot  recover.  Kannen  v. 
MMuHeUf  Peakey  JVC  P.  C.  59.  Dvffit  v.  James  cited  7  East,  480.  So 
a  person  who  professes  to  cure  disorders  in  a  specified  time  by 
sovereign  remedies,  and  induces  the  defendant  to  employ  him  by 
false  and  fraudulent  representations  of  his  skill,  and  does  not  suc- 
ceed in  his  cure,  cannot  recover  for  medicines  and  attendance, 
Hupe  V.  PhelpSf  2  Stark.  480  ;^  but  the  remuneration  of  a  regular 
practitioner,  who  has  used  due  care  and  diligence,  does  not  depend 
on  (us  effecting  a  cure.    Per  Abbott^  C.  /.,  wid. 

A  physician  can  maintain  no  action  for  his  fees.  Charly  v.  Bd- 
cot,  4T.R.  317. 


ASSUMPSIT  FOR  SERVANTS'  WAGES. 

in  an  action  by  a  servant  for  his  wages,  the  plaintiff  must  prove 
a  retainer,  of  which  his  service  will  be  evidence,  the  length  of 
time  he  has  served,  and  the  amount  of  his  wages. 

A  general  hiring,  without  mention  of  time,  is  a  hiring  for  a 
year,  and  if  during  the  year  the  master  dismiss  his  servaiit  without 
cause,  the  latter  is  entitled  to  his  wages  until  the  end  of  the  year. 
Beest(m  v.  CoUyer,  4  Bingh.  309,»  2  C.  and  P.  607,^  S.  C.  But  if  he 
leaves  his  service  during  the  year  without  cause,  it  seems  to  be  a 
forfeiture  of  the  wages  due  to  him,  and  he  cannot  recover  any 
thing.  Hutman  v.  Boulnois,  2  C.  and  P.  610.*  With  regard  to  a 
menial  servant,  there  is  a  common  understanding  that  the  contract 
may  be  dissolved  by  either  party, — by  the  master  on  paying  a 
month's  wages  or  giving  a  month's  warning,  by  the  servant  on  giving 
a  month^s  warning.  See  Beeston  v.  Collyer,  4  Bingh.  313.*  In  such 
case,  therefore,  if  the  master,.without  reasonable  cause,  turn  the 
servant  away,  the  latter  will  only  be  entitled  to  recover  a  month's 
wages.  Robinson  v.  Hindman,  3  Esp.  235.  But  other  servants,  as 
clerks,  &,c.  may  recover  their  wages  for  the  remainder  of  the  year. 
Beeston  v.  Collyer,  4  Bingh.  309.»  And  where  wages  are  payable 
quarterly,  and  the  servant  is  tortiously  dbcharged  in  the  middle  of 
the  quarter,  he  has  been  allowed  to  recover  for  the  whole  quarter, 
on  the  general  count  for  work  and  labour.  Gandall  v.  Pontigny,  4 
Campb.  375,  1  Stark.  198,*  S.  C.  See  EardJy  v.  Price,  2  JV.  A.  333 ; 
bvJt  see  Hvlle  v.  Heightman,  2  East,  145.  But  if  a  servant  miscon- 
duct himself,  the  master  may  turn  him  away  without  any  warn- 
ing ;  Spain  v.  Amott,  2  Stark.  256  ;*  Trotman  v.  Dunn,  4  Campb. 
212 ;  and  in  such  case,  the  misbehaviour  seems  to  be  a  forfeiture 
of  the  accruing  wages.  AMn  v.  Acton,  4  C.  and  P.  208.«  See  Shir- 
man  V.  BenneU,  1  M.  and  M.  MSS.    A  servant  incapacitated  fipom 
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actual  service  during  part  of  his  time  by  sickness,  b  still  entitled 
to  recover  his  wages  for  the  whole  period.  R.  v,  Winterdatt^  Cold. 
298 ;  and  see  Chandler  v.  Grieves^  2  H.  B,  606, 

A  servant  who  has  come  over  from  the  West  Indies,  where  he 
has  been  a  slave,  and  who  continues  in  the  service  of  his  master 
in  England,  is  not  entitled  to  wages  without  an  express  agreement 
Alfred  v.  Fityames^  3  Esp.  3. 
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In  an  action  of  assumpsit  for  not  accepting  goods  sold,  the  plain- 
tiflTmust  prove  the  contract  and  breach,  the  performance  of  all 
,  conditbns  precedent  on  his  part,  and  the  amount  of  damage. 

7%6  coniract^  By  the  seventeenth  section  of  the  statute  of 
frauds,  29  Car.  iL  c.  3,  no  contract  for  the  sale  of  any  goods,  wares, 
and  merchandises,  for  the  price  of  1021  sterling,  or  upwards,  shall 
be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain  or  in  part  of  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties,  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorised. 

What  contracts  are  wiUdn  the  seventeenth  section  of  the  statute  of 
frauds.']  It  was  formerly  thought  that  executory  contracts  were 
not  within  the  statute  ;  Towers  v.  Sir  J.  Osborne,  1  Str.  606,  Clayton 
V.  Andrews,  4  Burr.  2101,  B.  JV.  P.  279 ;  but  that  opmion  was  af- 
terwards exploded ;  Roundeau  v.  Wyatt,  2  H.  Bl  63.  Garbutt  v. 
Watson,  5  B.  and  A.  613  ;*  and  therefore  it  was  held  that  a  con- 
tract by  the  plaintiifi,  who  were  millers,  for  the  sale  of  flour,  which 
was  not  at  the  time  prepared  so  as  to  be  capable  of  immediate  de- 
livery, was  within  the  statute.  Garbutt  v.  Watson,  6  B.  and  A.  613.* 
But  where  the  contract  was  not  for  the  sale  of  goods,  but  for  work 
and  labour  and  materials  found,  as  in  that  case  the  subject  matter 
of  the  contract  did  not  exist  in  rerum  naturd,  and  was  incapable  of 
delivery  and  of  part  acceptance,  it  was  held  not  to  be  within  the 
statute.    Thus  a  contract  for  the  purchase  of  a  quantity  of  oak 

Eins  (for  upwards  of  10/.)  which  were  not  then  made,  but  were  to 
e  cut  out  of  slabs,  was  held  not  to  be  within  the  statute; 
Groves  v.  Buck,  3  M.  and  S.  178 ;  and  upon  this  principle  the 
case  of  Towers  v.  Osborne,  which  was  a  contract  for  a  chariot  not 
then  made,  may  be  supported.  Cooper  v.  Elstan,  7  7.  A  17 ;  see  also 
Astey  V.  Emery,  4  M.  and  S.  262 ;  Smith  v.  Surman,  9  B.  and  C. 
576.»  But  now  by  Lord  Tenterden's  act,  9  Geo.  IV.  c.  14,  s.  7, 
the  above  provision  of  the  statute  of  frauds  "  shall  extend  to  all 

*  7  Enf.  Com.  Ltw  Rept.  209.    •  17  Id.  443. 
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contracts  for  the  sale  of  goods  of  the  value  of  lOL  sterling  and  up- 
wards, notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time  of  such  contract  be  ac- 
tually made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  same  fit  for  delivery.  To  bring  the  contract  within 
the  statute,  the  value  of  the  goods  must  be  upwards  of  lOil,  and 
where  several  articles  were  bought  at  a  shop  at  the  same  time,  but 
at  difierent  prices,  each  under  lOL,  but  amounting  altogether  to 
70/.,  it  has  been  held  to  be  one  contract  and  within  the  statute. 
Baliey  v.  Parker^  2  B,  and  C.  37,'  mere  fully  stated  post  With 
regard  to  contracts  for  the  sale  of  growing  crops  and  timber,  see 
the  cases  cited  ante,  p.  120. 

The  cases  with  regard  to  an  acceptance  of  goods  within  this 
flection  of  the  statute  of  frauds,  are  stated  under  a  subsequent  heal 
Vide  post,  **  Assumpsit  far  goods  sold  and  delivered"  p,  216. 

Sales  by  auction,  of  goods,  are  within  the  statute.  Kenworihy  v, 
Sclufsld,  2  B.  and  C.  945.' 

What  note  or  memorandum  in  writing  is  stcfficient  witkin  the 
seventeenth  section  of  the  statute  of  frauds^  The  word  bargainy  used 
in  the  statute,  means  the  terms  upon  which  the  parties  contract. 
Per  Bayley^  J.,  Kenworihy  v.  Schafield,  2  B.  and  C  947.*  The 
price  must  be  stated*  Elmore  v.  fSngscoie,  5  B.  and  C.  583.^  **  We 
agree  to  give  Mr.  E.  Is.  Id.  per  pound  for  thirty  bales  of  Smyrna 
cotton,  customary  allowance,  cash  three  per  cent.,  as  soon  as  our 
certificate  is  complete, — ^M.  and  T."  has  been  held  a  sufficient  me- 
morandum. Egerton  v.  Mathews,  6  EaM,  307.  See  Cooper  v.  Smith, 
15  East,  103.  Richards  v.  Porter,  6  £.  and  C.  437.'  As  the  lan- 
guage of  this  section  is  in  substance  the  same  as  that  of  the  fourth 
section,  relating  to  the  sale  of  lands,  see  2  B.  and  C.  047,'  it  will 
only  be  necessary  to  refer  to  the  cases  already  cited,  ante,  p.  136, 
with  r^ard  to  die  signing  of  the  note  or  memorandum  by  the 
party,  and  the  manner  in  which  two  writings  may  be  connected,  in 
order  to  form  a  complete  note  or  memorandum. 

An  auctioneer  is  the  agent  of  both  parties,  Kenworihy  v.  Scho^ 
field,  2  B,  and  C.  947 ;'  and  if  he  writes  down  the  buyer's  name, 
or  that  of  his  agent,  in  the  catalogue,  to  which  the  conditions  of 
sale  are  annexed,  opposite  the  lot,  together  with  the  price  bid,  it 
seems  a  sufficient  memorandum.  Phillimore  v,  Barry,  I  Campb, 
513.  Kenworihy  v,  Schofield,  2  B.  and  C.  945,  But  where  the  con- 
ditions of  sale  are  not  annexed  to  the  catalogue,  and  there  is  no  re- 
ference to  them  in  the  catalogue,  signing  the  buyer's  name  in  the 
catalogue  is  not  a  compliance  with  the  statute.  Hinde  v.  White' 
house,  7  East,  558.  Kenworihy  v,  Schcfield,  2  B.  and  C.  945. 
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If  A.,  without  authority,  makes  a  contract  in  writing  for  the 
purchase  of  goods  by  B.,  and  B.  subsequently  ratifies  the  contract, 
such  ratification  renders  the  act  of  A.  valid,  as  an  agent  within  the 
statute  of  frauds.  Maclean  v.  Dunn^  4  Bingh.  722> 

A  broker  is  the  agent  of  both  parties,  and  may  bind  them  by 
signing  the  same  contract  on  behalf  of  buyer  and  seller.  Where 
bought  and  sold  notes  have  been  delivered  by  the  broker  to  the 
parties,  these  notes,  and  not  the  entry  by  the  broker  -in  his  book, 
are  the  the  proper  evidence  of  the  contract ;  ThamUm  v.  JIfettx,  1 
M  and  M.  43 ;  and  such  notes  are  admissible,  thougii  the  entry  in 
the  broker's  book  has  never  been  signed  by  him.  Goom  v.  Aflahf  6 
B.  and  C.  117 ;'  9  D.  and  R.  148,  &  C.  If  the  bought  and  sold 
notes  materially  differ,  there  will  be  no  valid  contract  Grant  v* 
Fletcher^  5  B.  and  C.  436.""  ThomUm  v.  Meux,  1  M.  and  ML  43. 
A  bought  note  signed  by  the  broker,  and  delivered  to  the  purchaser, 
is  not  a  sufficient  note  or  memorandum  within  the  statute.  Smith 
V.  Sparrow f  2  C.  and  P.  544;*  btU  see  Dickinson  v,  LHwal^  1  Stark. 
129."*  If  no  bought  and  sold  notes  have  been  made  out,  the  entry 
in  the  broker's  book,  signed  by  him,  will,  as  it  seems,  be  evidence 
of  the  contract.  Grant  v.  Fletcher^  5  JB.  and  C.  436.""  Henderson 
V.  BamewaUj  1  Y,  and  J,  387.  Where  the  broker,  in  the  bought 
and  sold  notes,  described  the  seller's  firm  as  A.,  K,  and  C. ;  but  the 
firm  had,  in  fact,  unknown  to  the  broker,  been  changed  to  A.,  D., 
and  £.,  it  was  held  that  A.,  D.,  and  E.,  might  sue  on  the  contract, 
it  not  appearing  that  the  defendant  had  been  prejudiced  or  ex- 
duded  from  a  set-ofi[^  and  there  being  some  evidence  of  his  having 
treated  the  coi^tract  as  subsisting  with  theplaintiffi.  MicheU  v.  La- 
page^  HoU^  258.'  A  material  iteration  in  the  sale  note,  by  the 
broker,  at  the  instance  of  the  seller,  after  the  bargain  made,  and 
without  the  consent  of  the  purchaser,  will  preclude  the  seller  from 
recovering.    Powell  v.  Divett^  15  East,  29. 

Performance  of  conditions  precedent']  Where  it  is  the  duty  of  the 
plaintiff  to  tender  the  goods  to  the  defendant,  such  tender  mast  be 
averred  and  proved.  So  in  an  action  for  not  accepting  stock,  the 
plaintiff  must  show  that  he  has  done  every  thing  on  his  part  towards 
the  execution  of  the  contract,  by  proving  either  a  tender  or  refusal, 
or  that  he  waited  at  the  *  bank  till  the  final  close  of  the  transfer 
books,  on  the  day  when  the  stock  was  to  be  transferred.  Borden' 
ave  V,  Gregory^  5  East,  107.  But  where,  by  the  terms  of  the  con- 
tract, it  is  incumbent  on  the  purchaser  to  fetch  away  the  goods, 
the  averment  and  proof  of  a  tender  seem  to  be  unnecessary,  and  it 
will  be  sufficient  for  the  plaintiff  to  aver  and  prove  a  readiness  to 
deliver.  See  RaiDSon  v,  Johnson,  1  East,  203.  Wilks  v.  Atkinson,  1 
Marsh.  412,  post,  p.  209.« 

k  15  Eng.  Com.  Law  Reps.  129.    i  13  Id.  116.    ■  11  Id.  265.     »  12  Id.  253. 
•2Id.325.    P3Id.91.    U  Id.  292. 


Assumpsit  for  not  accepting  Goods.  207 

Damages. — ^Id  an  action  for  not  accepting  goods  to  be  paid  for 
by  a  bill,  the  plaintiff  is  entitled  to  recover  interest  from  the  time 
the  billy  if  giveni  would  have  become  due.  Boyce  v*  WarburUmf  2 
Campb.  480.  The  difierence  between  the  contract  price  and  the 
marset  price  on  the  day  the  contract  was  broken  is  the  measure  of 
damages.    Boorman  v.  JSTash^  9  B.  and  C.  145,' 

Goods  bargained  and  sold,"]    If  the  plaintiff  should  fail  on  the 
special  count,  he  may  resort  to  the  count  for  goods  bai^ined  and 
sold,  and  will  be  entitled  to  recover  the  whole  value  of  the  goods. 
Hankey  v.  Smithy  Peake,  42  (n).    Where  goods  in  bulk  are  sold  at 
so  much  per  ton,  an  action  for  goods  bargained  and  sold  will  not  lie 
before  they  have  been  weighed.    Per  LitUedale^  J.,  Simmons  v. 
Swifif  5  B.  and  C  657.*    In  order  to  maintain  a  count  for  goods 
bargained  and  sold  it  must  appear  that  the  property  passed,  there* 
fore  where  a  machine  is  ordered  tg  be  made,  the  maker,  having 
completed  it,  cannot  sue  for  goods  bai^ained  and  sold  if  there  is  no 
appropriation  of  the  particular  machine  assented  to  by  the  buyer. 
Atkinson  v.  Bell^  8  B.  and  C.  277.^    In  one  case  the  vendor  was 
allowed  to  recover  on  a  count  for  goods  bargained  and  sold,  al- 
though before  action  brought  he  had  resold  the  goods,  on  the  ground 
that  the  purchaser  might  maintain  an  action  of  trover  for  them. 
Mertens  v,  Adcockj  4  Esp.  251.    But  in  another  case  it  was  ruled 
by  Lord  Kenyon,'  that  the  plaintiff  having  resold  the  goods,  had, 
by  that  act,  abandoned  his   right  to  insist  upon  the   defendant 
taking  his  goods,  and  could  not  recover  on  a  count  for  goods 
bargained  and  sold ;  Hoare  v,  Milner,  Peake,  42  a  (n) ;  and  in  a 
late  case,  where,  by  the  contract,  the  vendor  had  power  to  resell, 
the  Court  of  Common  Pleas   doubted  whether   such  an  action 
could  be  maintained,  after  a  resale ;  for  by  the  resale  the  seller 
rescinds  the  contract  and  shows  his   dissent  to  the   contract  of 
bargain  and  sale.    Hagedom  v.  Laing,  6  Taunt  166 1^  see  also 
James  v.  Shores  I  Stark.  480,^  Greates  v.  Ashlin^  3  Campb.  426, 
Langfort  v.  TUer,  1  Soft.  113.    But  it  is  now  decided  that  an 
action  for  not  accepting  lies  against  a  purchaser  who  refuses  to 
take  goodsy  although  the  vendor  has  resold  them.     Maclean  v. 
Dunn,  4  Bingh.  722.« 

Defence. 

If  the  bulk  of  goods  sold  by  sample  does  not  accord  with  the 
sample,  the  defendant  may  insist  on  it  as  a  defence,  although  it  be 
proved  that  the  common  mode  of  settling  disputes  of  this  kind,  is  by 
making  an  allowance  for  the  difference.  Hibbert  v.  Shee,  1  Campb. 
113.  So  he  may  show  that  the  goods  do  not  correspond  with  the 
kind  mentioned  in  the  contract  Tye  v.  Tijumure^  3  Campb,  462. 
But  where,  upon  the  sale  of  goods,  the  seller  produces  a  sample,  and 
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represents  that  the  bulk  is  of  equal  quality,  and  there  is  a  sale 
note  which  does  not  refer  to  the  sample,  it  is  do  defence  that  the 
goods  are  not  equal  to  the  sample.  Meyer  v.  Ewerth^  4  Campb.  22 ; 
See  also  Pickering  v.  Dowson^  4  Taunt  779,  Kain  v.  Oldf  2  £•  and 
C.  634.^  But  under  a  contract  to  purchase  300  tons  of  Campeachy 
logwood,  at  35/.  per  ton,  to  be  of  real  merchantable  quality  (such 
as  might  be  determined  to  be  otherwise  by  impartial  judges,  to  be 
rejected),  it  was  held  that  the  vendee  was  bound  to  take  so  much 
or  the  wood  tendered,  as  turned  out  to  be  of  the  sort  described,  at 
the  contract  price,  though  it  appeared  at  the  time  that  a  part, 
which  was  afterwards  ascertained  to  be  16  tons,  was  of  a  different 
and  inferior  description.  Graham  v.  Jackson^  1  East^  498.  Where 
a  joint  order  is  given  for  several  articles,  at  several  prices,  the  con- 
tract is  entire,  and  the  purchaser  may  refuse  to  accept  one,  unless 
the  others  are  delivered.  Champion  v.  Short,  1  Campb,  53.  Bal- 
dey  V.  Parker,  2  B.  and  C.  47  ;*  and  see  infra.  The  purchaser 
by  sample  has  a  right  to  inspect  the  whole  in  bulk,  at  any  proper 
and  convenient  time,  and  it^the  seller  refuses  to  show  it,  may  re- 
scind the  contract  Lorymer  v.  Smith,  1  B*  and  C.  L*  See  Par- 
ker V.  Palmer,  4  B.  and  A.  387-^  If  a  man  sells  goods  to  be  deliv- 
ed  on  a  future  day,  and  neither  has  the  goods  at  the  time,  nor  has 
entered  into  any  prior  contract  to  buy  them,  nor  has  any  reasona- 
ble expectation  of  receiving  them  by  consignment,  but  means  to  go 
into  the  market  and  to  buy  the  goods  which  he  has  contracted  to 
deliver,  he  cannot  maintain  an  action  upon  such  a  contracts  Per 
Abbot,  C.  J.,  Bryan  v.  Lewis^  IL  and  M.  367» 


ASSUMPSIT  FOR'  NOT  DELIVERING  GOQD& 

In  assumpsit  against  the  vendor  of  goods,  for  not  delivering  them, 
the  plaintiff  must  prove  the  contract  and  the  breach,  ante,  p  204^ 
the  performance  of  all  conditions  precedent  on  his  part,  and  the 
amount  of  damages. 

Where  A*  by  letter  ofiered  to  sell  to  B.  certain  goods,  receiving 
an  answer  by  course  of  post,  and  the  letter  being  misdirected  by  A. 
the  answer  notifying  the  acceptance  of  the  offer  arrived  two  days 
later  than  it  ought  to  have  done,  and  on  the  day  following  that  when 
it  should  have  arrived,  had  the  first  letter  been  rightly  directed, 
A.  sold  the  goods  to  a  third  person,  it  was  held  that  there  was  a 
contract  binding  the  parties  from  the  moment  the  o£fer  was  accept* 
ed,  and  that  B.  was  entitled  to  recover  against  A.  in  an  action  for  the 
non-delivery.  Adams  v.  LindseU,  1  B.  and  ^.681.  But  in  general, 
where  an  ofier  is  made,  the  party  who  makes  it  may  retract  it 
at  any  time  before  acceptance  by  the  other  party.  CooJke  v.  Oxky, 

y  9  Eng.  Com.  Law  Reps.  205.    •  9  Id.  16.    >  8  Id.  1.    »  6  Id.  45^ 
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8  T.  R.  653.  RouUedge  v.  Grant,  4  Bingh.  653/  So  the  bidder 
at  an  auction  may  retract  his  bidding  before  the  hammer  is  down. 
Pam6  V.  Cave,  3  T.  R.  148. 

The  terms  of  a  contract  were  as  follows: — "  1st  April.  Sold  W. 
P.  one  bale  of  sponge  at,  &c.,  and  bought  of  him  yellow  ochre  at, 
&c.,  the  value  to  be  delivered  on  or  before  the  24th  insL  J.  R."  In 
RH  action  by  W.  P.  for  not  delivering  the  sponge,  it  was  held  that 
the  delivery  of  the  ochre  on  the  24th,  was  a  condition  precedent 
to  the  plaintiff's  right  of  action.  Parker  v.  RawUngs,  4  Bingh.  280.* 

In  support  of  the  averment  that  the  plaintiff  was  ready  and  wil- 
ling to  accept  the  goods,  and  to  pay  for  the  same,  it  will  not  be  ne- 
cessary to  prove  a  tender  of  the  money,  it  is  sufficient  to  aver  that 
tfac  plaintiff  was  ready  and  willing  to  receive  and  pay  for  the 
goods,  Rdwson  v.  Johnson,  1  East,  203,  Waterhouse  v.  Skinner,  2  B. 
and  P.  447,  and  a  demand  of  the  goods  seems  to  be  sufficient  evi- 
ddnce  that  the  plaintiff  was  ready  and  willing.  WUks  v.  Atkinson, 
1  Marsh.  412.«  Leisy  v.  Lord  Herbert,  7  Taunt  318.'  And  it  is 
sufficient  if  the  demand  was  by  the  plaintiff's  servant.  Squier  v. 
Hunt,  3  Price,  68. 

In  case  the  goods  are  to  be  delivered  at  a  future  day,  the  dama- 
ges are,  the  dirorence  between  the  contract  price  and  the  price  of 
the  goods  at  or  about  the  day  when  they  ought  to  have  been  de- 
livered. Gainsford  v.  Carroll,  2  B.  and  C.  624.«  Leigh  v.  Pater- 
son,  8  Taunt.  540.^  But  in  an  action  for  not  replacing  stock  at  a 
given  day,  the  plaintiff  is  entitled  to  recover  according  to  the  price 
on  the  day  of  the  trial.    Shepherd  v.  Johnson,  2  East,  211. 


ASSUMPSIT  FOR  GOODS  SOLD  AND  DELIVERED. 

The  plaintiff  in  an  action  for  goods  sold  and  delivered  must 

?rove,  1.  The  contract  of  sale ;  2.  The  delivery  of  the  goods ;  3. 
!*he  value  where  there  is  no  price  agreed  upon.  In  general,  proof 
of  the  delivery  of  the  goods  to,  and  receipt  of  them  by  the  defend- 
ant, is  primd  facie  evidence  of  the  contract,  and  supersedes  the 
proof  of  an  order.    Bennet  v.  Henderson,  2  Stark.  550.* 

The  contract  of  sale^  In  some  cases,  where  goods  have  been 
wrongfully  taken,  the  plaintiff  may  waive  the  tort,  and  sue  on  the 
implied  contract.  Thus  where  the  defendant  by  fraud  procured 
the  plaintiff  to  sell  goods  to  an  insolvent,  and  afterwards  got  them 
into  his  own  possession,  he  was  held  liable  in  an  action  for  goods 
sold.  HiU  V.  Perrot,  3  Taunt.  274,  recog.  Abbotts  v.  Barry ^  2  B. 
and  B.  369  ;*  but  see  B.  JV.  P.  130.  Bennet  v.  Francis,  2  B. 
and  P.  554.  So  where  a  father  fraudulently  represented  that 
he  was  about  to  relinquish  his  business  in  favour  of  his  son,  to 

«  15  Eng.  Com.  Law  IU|mi.  99.    <  13  Id.  483.    •  1  Id.  ?92.    '  3  Id.  119. 
i9Id.a04.    k4ld.204.    >3Id.470.    k^Id.  157. 

27 


210  Assumpsit  for  Goods  sold  and  delivered, 

whom  (being  a  minor)  goods  were,  upon  such  representation,  sup- 
plied, which  the  father  took  into  his  own  hands,  he  was  held  liaUe 
for  goods  sold  and  delivered.  Biddle  v.  Levy^  1  Stark.  20  ;^  see  also 
Bennett  v.  Francis,  4  Esp.  30,  2  B.  and  P.  650,  S.  C.  Read  v.  HuU 
chinson,  3  Campb,  352.  But  where  the  plaintiff  sold  to  the  de- 
fendant beer  in  casks,  giving  him  notice  that  unless  he  returned 
the  casks  in  a  fortnight  he  would  be  considered  the  purchaser,  and 
the  defendant  omitted  to  ret  urn  them,  Lord  Ellenborough  held  that 
the  defendant  was  not  liable  on  a  count  for  goods  sold  and  deliver- 
ed. Lyons  v,  Barnes^  2  Stark.  30  ;■  bat  see  Studdy  v,  Sanders^  5 
B.  and  C.  628."  Where  the  owner  of  property  which  has  been 
taken  away  by  another  waives  the  tort,  and  elects  to  bring  an  ac- 
tion of  assumpsit  for  the  value,  it  is  incumbent  on  him  to  show  a 
clear  and  indisputable  title  to  that  property.  Per  Abbott,  C.  J.,  Lte 
V.  Shore,  1  B.  and  C.  97.« 

The  value  of  fixtures  cannot  be  recovered  under  a  count  for 
goods  sold  and  delivered ;  Lee  v.  Risdon,  7  Taunt.  188.'  2  Marsh. 
495,  S.  C ;  nor  the  value  of  standing  trees ;  Knowles  v.  Michel,  13 
East,  249  :  see  Smith  v.  Surman,  9  B.  and  C.  561 ;«  but  the  value 
of  trees  which  the  defendant  has  purchased,  and  felled,  and  carried 
away,  may  be  recovered  under  a  count  for  trees  sold  and  delivered. 
Bragg  V.  Cole,  6  B.  Moore,  114/  The  value  of  growing  crops  may 
be  recovered  in  a  count  for  crops  bargained  and  sold ;  Parker  v. 
Staniland,  1 1  East,  362 ;  and  crops  agreed  to  be  taken  by  an  in- 
coming from  an  outgoing  tenant,  may  be  recovered  under  a  count 
for  goods  bargained  and  sold.  Per  Holroyd,  J.,  Mayfield  v.  Wadshtu 
3  B.  and  C.  364.-  See  also  Poulter  v.  Killingbeck,  1  B.  and  P. 
397.  Where  a  person  builds  a  house  for  another,  he  is  not  entitled 
to  recover  the  value  of  the  materials  under  a  count  for  goods  sold 
and  delivered.     Cottrell  v.  Apsey,  6  Taunt.  322.* 

Where  the  contract  was,  that  certain  goods  should  be  paid  for 
partly  in  money  and  partly  in  buttons,  Buller,  J.,  held  that  the 

Elaintiflf  could  not  recover  under  a  count  for  goods  sold,  but  should 
ave  declared  specially.  Harris  v.  Foicle,  cited  I  H.  B.  287.  See 
also  Talon  v.  West,  Holt,  179  ;^  but  see  Hands  v.  Burton,  9  East,  349, 
supra.  However,  where  A.  agreed  to  give  a  horse  in  exchange 
for  a  horse  of  fi.  and  a  sum  of  money,  and  the  horses  were  ex- 
changed, but  B.  refused  to  pay  the  money,  it  was  held  that  it  might 
be  recovered  under  the  indebitatus  count  for  horses  sold  and  de- 
livered, Sheldon  v.  Cox,  3  B.  and  C.  420.^  So  in  an  action  to  re- 
cover the  value  of  a  gun,  for  which  the  defendant  was  to  give  ano- 
ther gun  and  fifteen  guineas,  Lord  Ellenborough  was  of  opinion, 
that  upon  the  refusal  of  the  purchaser  to  pay  for  the  gun  in  that 
mode,  a  contract  resulted  to  pay  for  it  in  money,  and  that  the  value 
might  be  recovered  under  a  count  for  goods  bargained  and  sold. 

««Eng.Com.  Law  Reps.  277.    »  3  Id.  234.    •  12  Id.  336.    •  8  Id.  30. 
vfld.eO.    «J7Id.443.    '17Idl9.    •  10  Id.  110.    U  Id. 400.    >3Id.66. 
« 10  Id.  137. 
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Forsyth  v,  JerviSf  1  Star\.  347^.  See  alo  Ingram  v^Shirley^  1 
Stark.  185.' 

• 

Proof  of  delivery^  A  party  cannot  maintain  an  action  for  the 
price  of  goods  sold  and  delivered,  until  he  has  either  delivered  them, 
or  done  something  equivalent  to  delivery,  as,  for  instance,  if  he  has 
put  it  in  the  vendee's  power  to  take  away  the  goods  himself.  Per 
Uolroydy «/.,  Smith  v.  Chance^  2  &  and  A,  755 ;  btd  see  Thompson 
V.  MaceronU  3  B.  and  C.  1.'  And  where  A.  agreed  to  sell  to  B. 
certain  goods,  and  earnest  was  paid,  and  the  goods  were  packed  in 
cloths  furnished  by  B.,  and  deposited  in  a  building  belonging  to  A., 
till  B.  should  send  for  them,  A.  declaring  at  the  same  time  that 
they  should  not  be  carried  away  till  he  was  paid,  it  was  held  that 
this  wa^  not  such  a  delivery  as  to  entitle  A*  to  maintain  an  action 
for  goods  sold  and  delivered.  GoodaM  v.  Skelian^  2  H.  B.  316.  See 
Simmons  v,  SwifU  5  B.  and  C.  857.«  Where  there  is  an  entire 
contract  to  deliver  a  large  quantity  of  goods,  consisting  of  distinct 
parcels,  within  a  specified  time,  and  the  seller  delivers  part,  he  can- 
not before  the  expiration  of  that  time  bring  an  action  to  recover 
the  price  of  the  part  delivered,  because  the  purchaser  may,  if  the 
vendor  fail  to  complete  his  contract,  return  the  part  delivered.  But 
if  he  retain  the  part  delivered  after  the  seller  has  failed  in  per- 
forming his  contract,  the  latter  may  recover  the  value  of  the  goods 
which  he  has  so  delivered.  Oxendale  v.  Wetherell^  9  B.  and  C. 
386.  •  Shiptan  v.  Casson^  5  B.  and  C.  383.'    See  Wallcer  v.  Dixm^ 

2  Stark.  281.«  Where  goods  delivered  on  sale  or  return  are  not 
returned  within  a  reasonable  time,  the  value  may  be  recovered  in 
an'  action  for  goods  sold  and  delivered.  Baiky  v.  Goldsmith^ 
Peakef  56. 

To  vohom  deKvered."]  Proof  of  a  delivery  to  a  tliird  person,  at 
the  defendant's  request,  will  support  a  count  for  goods  sold  and  de- 
livered to  the  defendant  Per  Cur.  Butt  v.  Sibbs,  8  T.  R.  328.  A 
delivery  to  a  carrier,  by  whom  goods  are  usually  sent  by  the  plain- 
tiff to  the  defendant^  is  a  delivery  to  the  defendant;  Hart  v.  Sattiey^ 

3  Campb.  528 ;  and  it  is  now  held,  that  if  a  tradesman  order  goods 
to  be  sent  by  a  carrier,  though  he  does  not  name  any  particular 
carrier,  the  moment  the  goods  are  delivered  to  the  carrier,  it  ope- 
rates as  a  delivery  to  the  purchaser.  Per  Cvr.  DuUon  v.  Sciomm- 
son^Z  B.  and  P.  584;  Groning  v.  Mendham^  5  M.  andS.  189;  but 
see  Anderson  v.  Hodgson^  5  Price,  630.  See  2  Saund.  47  k.  (n). 
But  in  these  and  similar  cases,  a  further  question  may  arise,  whether 
or  not  there  has  been  ^  sufficient  acceptance  of  the  goods  within 
the  statute  of  frauds,  so  as  to  make  the  contract  valid,  when  there 
is  no  note  or  memorandum  in  writing,  as  to  which :  vide  infra. 

^  1  Cng.  Com.  Law  Repa.  461.    >  2  Id.  348.    7  10  Id.  a    >  12  Id.  388. 
M7Id.401.    Ml  Id.  254.    •  3  Id.  346. 
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Delivery  to  partner.']  A  question  frcguently  arises  in  actiODS  for 
goods  sold  and  delivered,  whether  all  the  defendants  are  jointly 
liable  as  partners.  Although  the  defendant  cannot  plead  the  non- 
joinder of  a  dormant  partner  in  abatement  (vide  post,  Assumpsity 
Defence),  yet  the  dormant  partner  may,  at  the  option  of  the  plaiO' 
ti^  be  joined  as  defendant  in  the  action.  JJoyd  v.  Arckbendcj  2 
Taunt,  327 ;  and  vide  the  cases  cited,  infra.  Though  a  partner- 
ship is  constituted  by  deed,  it  may,  as  already  stated,  ante,  />•  1,  he 
proved  by  parol  evidence.  An  examined  copy  of  an  answer  in 
Chancery  by  t^o  of  the  defendants,  to  a  bill  of  a  third  defendant, 
charging  them  as  partners,  and  praying  for  an  account,  is  good  evi- 
dence to  prove  the  partnership,  as  against  the  person  so  an8^vering» 
Studdy  V.  Sanders,  2  D.  and  R.  347.* 

Proof  that  the  defendants  suffered  their  names  to  be  used  as 

Cartners  will  be  sufficient.  If  it  can  be  proved  that  the  defendant 
as  held  himself  out  to  be  a  partner,  not  *'  to  the  world/'  for  thai 
is  a  loose  expression,  but  to  the  plaintiff  himself,  or  under  such  cir- 
cumstances of  publicity  as  to  satbfy  a  jury  that  the  plaintiff  knew 
of  it,  and  believed  him  to  be  a  partner,  he  is  liable  to  the  plaintiff 
in  all  transactions  in  which  he  engaged  and  gave  credit  to  the  de- 
fendant upon  the  faith  of  being  sueh  partner.  Per  Parke,  J.,  Dick- 
enson  v.  Valpy,  10  B.  and  C,  140.  Though,  in  point  of  fact» 
parties  are  not  partners  in  trade,  yet  if  one  so  represents  himself* 
and  by  that  means  gets  credit  for  goods  for  the  other,  both  are 
liable.  Per  Lord  Kenyon,  De  Berhom  v.  Smitk^  1  Esp.  29 ;  see  KeU 
V.  Nainhy,  10  £.  and  C.  21.  And  if  the  name  of  a  clerk  be  used 
in  a  firm,  with  his  own  consent,  he  is  liable  to  third  persons  as  a 
partner,  though  he  receives  no  part  of  the  profits.  Chddon  v.  Rob' 
son,  2  Campb.  302.  Persons  may  be  partners  in  a  particular  con- 
cern or  business,  yet  if  they  do  not  appear  to  the  world  as  general 
partners,  it  will  not  be  sufficient  to  constitute  a  general  partnership, 
and  make  them  liable  in  other  cases  not  connected  wiUi  such  par- 
ticular business.  De  Berkom  v.  SmitJi,  1  Esp.  29.  And  where 
there  is  a  stipulation  between  A.  B«  and  C.  who  appear  to  the  world 
as  co-partners,  that  C.  shall  not  participate  in  the  profit  and  loss, 
and  shall  not  be  liable  as  a  partner,  he  is  not  liable  as  such  to  those 
persons  who  have  notice  of  this  stipulation.  Alderson  v.  Pope,  1 
Campb.  404  (n).  The  plaintiff  must  show  that  the  name  of  the 
party  was  used  in  the  firm  with  his  own  consent.  See  JS/ewsome  v. 
Coles,  2  Campb.  617;  andsee2H.BL2^  (n),  4th  ed.  Thus  where 
a  person  allows  his  name  to  remain  in  a  firm,  either  exposed  to  the 
public  over  a  shop-door,  or  to  be  used  in  printed  invoices  or  bills  of 
parcels,  or  to  be  published  in  advertisements,  the  knowledge  of  the 
party  that  his  name  is  used,  and  his  assent  thereto,  is  ue  very 

'  16  Eog.  Com.  I  aw  Repi.  93. 
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giovnd  upo&  which  he  is  estopped  from  dispatiog  his  liability  as  a 
partner.    Per  Tindal^  C.  /.,  Fox  v,  Clifton,  6  Bingh.  794.' 

The  liability  of  a  person  as  partner  may  also  be  proved  by  show- 
ing that  he  participated  in  the  profits  of  the  concern,  and  it  is  im- 
material whether  he  receives  the  profits  for  his  own  use,  or  as  a 
trustee  for  others.  Thus  the  executors  of  a  deceased  partner  carry- 
ing on  trade  for  the  benefit  of  the  estate  are  liable  personally  as 
co-partners.  Wtgktman  v,  Townroe,  1  M.  and  &  412.  And  if  a 
firm,  consisting  of  several,  carry  on  business  in'the  name  of  the  part- 
ners^ the  whole  firm  will  be  bound  by  acts  done  by  him  as  repre- 
senting the  firm.  South  Carolina  Bank  v.  Case,  8  B.  and  C,  427/ 
Fere  v.  Ashby,  10  £.  and  C.  293.  However  small  the  portion  of 
profits  received,  it  renders  the  par^  liable  to  all  the  engagements 
of  the  partnership.  R.  v.  Dodd,  9  &aMj  527.  And  it  is  immaterial 
whether  or  not  the  party  dealing  with  the  concern  knew  at  the 
time  of  such  dealing,  that  the  party  whom  be  charges  as  a  partner 
participated  in  the  profits.  Ex  parte  GeUer,  I  Rose,  297 ;  see  Lloyd 
V.  Ashby,  10  B.  and  C.  288. 

The  participation  to  render  the  party  liable  must  be  in  the  profits 
as  such.  Therefore  a  remuneration  made  to  a  traveller,  or  other 
clerk  or  agent,  by  a  portion  of  the  sums  received  by  or  for  his  mas- 
ter or  principal,  in  lieu  of  a  fixed  salary,  is  only  a  mode  of  payment 
adopted  to  increase  or  secure  exertion,  and  does  not  render  the  party 
a  partner.  Per  Abbott,  C.  J.,  Cheap  v.  Cramond,  4  B.  and  Aid.  670.' 
So  a  person  employed  to  sell  goods,  and  who  was  to  have  for  him- 
self whatever  money  he  could  procure  for  them  above  a  stated  sum, 
was  heM  not  to  be  a  co-partner.  Benjamin  v.  Porteous,  2  H.  BL 
590;  and  see  Cheap  v,  Cramond,  4  B.  and  A.  670.'  So  if  there  be 
an  agreement  between  A.,  the  sole  owner  of  a  lighter,  and  B.,  thai 
the  kttter  shall  work  the  lighter,  and  in  consideration  of  the  working 
shall  have  half  the  gross  earnings,  this  is  only  a  mode  of  paying 
wages  and  not  a  pai^nership.  Dry  v,  BosweU,  1  Campb,  329.  So 
an  agreement  that  a  sailor  shall  receive  a  certain  share  of  the  pro- 
duce of  the  voyage  in  lieu  of  wages  does  not  make  him  a  partner 
with  the  owners  of  the  cargo.  fViOdnson  v.  Frazier,  4  Esp.  162, 
Mair  v.  Glennie,  4  M.  and  S.  244,  R.  v.  Hartley,  Russ.  and  Ry.  C. 
C.  R,  139.  But  an  agreement  between  two  persons,  that  one  of 
them  should  make  purchases  of  goods  for  the  other,  and  in  lieu  of 
brokerage  should  have  one  third  of  the  profits  arising  from  the  sales, 
and  should  bear  a  certain  pronortion  of  the  losses,  makes  the  latter 
liable  as  a  partner  as  to  tnira  persons.  Per  Holroyd,  J.,  Smith  v, 
Watson,  2  B.  and  C.  409.^  A  distinction  has  been  taken  between 
receiving  a  share  of  the  profits,  which  renders  the  party  liable  as  a 
partner,  and  relying  on  uie  profits  as  a  fund  for  payment,  which 
will  not  have  that  efiect.  Grace  v.  Smith,  2  W.  BL  998.    Ex  parte 

19  £iig.  eom.  Law  Repc  233.    a5ld.256.    c6Id.556.    ^9U.19t 
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Hamper  J  17  Ves.  404.   Ex  parte  Rowlandsanj  10  Ve9.  461,  2  H. 
Bl  236  (n),  4/A  ed. 

Where  a  dormaDt  partner  quits  the  partnership  without  any 
public  notice,  he  will  not  be  liable  to  persons  subsequeqtly  dealing 
with  the  partnership,  and  who  were  ignorant  (hat  he  had  ever  been 
a  partner.    Carter  v.  Whalley^  1  Bam.  and  Add.  11. 

Delivery  to  wife.']  Where  the  husband  and  wife  live  together, 
and  goods  are  delivered  to  the  wife  by  her  order,  ajury  may  pre- 
sume the  husband's  assent.  Bac,  Ab,  Baron  and  Feme,  H,  And 
where  a  husband  is  living  in  the  same  bouse  with  his  wife,  he  is 
liable  to  any  extent  for  goods  which  he  permits  her  to  receive  there. 
If  they  are  not  cohabiting,  then  he  is  in  general  only  liable  for.  audi 
necessaries  as  from  his  situation  in  life  it  is  his  duty  to  supply  to 
her.  Per  Ld,  EUenborough,  Waithman  tx  Wakefield,  1  Campb.  121. 
And  it  is  the  duty  of  tbe  party  seeking  to  charge  the  husband  to 
make  out  by  proof  that  he  is  liable.  Per  Lord  Tenterden,  CKffcrd 
V.  Laton,  1  M.  and  M,  102,  3  S.  and  P.  15,^  S.  C.  vide  infra. 
Where  a  wife  carried  on  business  on  her  own  account  during  the 
imprisonment  of  her  husband,  and  after  his  return  articles  were 
jfumished  in  the  same  business  with  his  knowledge,  it  was  held  that 
he  was  liable  for  these  articles,  though  the  invoices  and  receipts 
were  made  out  in  the  wife's  name.  Petty  v.  Anderson^  3  BingK 
170.>^  The  presumption  of  the  husband's  liabilify  may  be  rebutted 
by  proof  that  the  credit  was  given  to  her ;  Bentley  v.  GriMn,  5 
Taunt  356,*  Metcalfe  v.  Shaw,  3  Campb.  22 ;  see.  Petty  v,  Anaersom, 

3  Bing,  170  ;^  or  by  proof  of  any  other  circumstances  negativing 
the  husband's  assent ;  see  Montague  v,  Benedict,  3  B.  and  C.  531 ;" 
as  where  the  wife  has  a  sufficient  allowance  from  her  husband  dur- 
ing hb  absence,  of  which  the  plaintiff  has  notice.  H6U  v.  Brien,  4 
B.  and  A.  252."  If  the  husband  and  wife  have  parted  by  consent, 
the  former  remains  liable  for  necessaries  supplied  to  the  fatter,  un« 
less  he  makes  her  an  adequate  allowance ;  Uodgkinson  v.  Fletcher^ 

4  Campb.  70,  Hindley  v.  Marquis  of  fVestmecUh,  6  B.  and  C.  211  ;• 
and  unless  the  plaintiff  has  notice  of  the  separate  maintenance. 
Rawlins  v.  Vandyke,  3  Esp.  250.  It  is  sufficient  notice,  if  the  fact 
was  notorious  in  the  place  where  the  parties  live.  Todii  v.  Stokes, 
1  Ld,  Raym.  444.  And  where  the  husband  and  wife  had  lived  se- 
parate for  many  years,  and  the  wife  had  resources  of  her  own  ade- 
quate to  her  situation,  of  which  the  plaintiff  had  notice,  it  was  held 
that  he  could  not  sue  the  husband.  Lidlow  v.  Wilmot,  2  Stark.  88.t 
See  Thomson  v.  Harvey,  4  Bwrr.  2177,  Clifford  v.  Laton,  1  M.  and 
M.  101.^  A  husband  is  liable  for  necessaries  provided  for  his  wife, 
pending  a  suit  in  the  ecclesiastical  court,  and  before  alimony, 

1 14  Eng.  Com.  Law  Reps.  188    k  n  id.  84.    t  1  Id.  131.    »  10  Id.  205. 
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decreed,  alttough  a  decree,  afterwards  made,  direct  the  alimony  to 
be  paid  from  a  date  before  the  time  when  the  oecessaries  were 
provided.  Keegan  v.  Smithy  5  B.  and  C.  375.i  And  after  a  di- 
vorce for  adultery  in  the  husband,  and  a  decree  of  alimony,  the 
husband  is  liable  for  necessaries  supplied  to  the  wife,  if  he  omit  to 
pay  the  alimony.  Hunt  v,  De  Blacquiere^  5  Bingh.  550.'  After  a 
divorce  ab  initio,  the  liability  of  the  husband  for  the  debts  of  his 
wife  does  not.contitiue.  Anstey  v.  Manner Sy  Gow,  10.'  It  seems 
that  an  express  promise  made  by  the  husband  to  pay  a  debt  con- 
tracted by  a  wife  after  a  separation  and  adequate  allowance,  will 
be  binding  upon  him.  Hombttckle  v.  Hanbury,  2  Stark.  177  ;*  see 
4  B.  and  A.  254.* 

Where  the  wife  elopes  from  her  husband,  and  lives  in  adultery, 
the  husband  is  not  liable  for  necessaries  supplied  to  her.  Morris  v. 
Martin^  1  Str.  647.  And  where  the  husband  turns  the  vnfe  out  of 
doors,  on  account  of  her  having  committed  adullery  under  his 
roof,  he  is  not  liable  for  necessaries  furnished  to  her  after  her  ex- 
pulsion. Ham  V,  Tooveyf  Selw,  JST.  P.  260.  So  if  she  elopes,  though 
not  with  an  adulterer ;  Child  v.  Hardyman,  2  Str.  875 ;  but  if,  after 
an  adulterous  elopement,  he  takes  her  back,  he  is  liable  for  neces- 
saries subsequently  supplied.     Harris  v.  Morris^  4  Esp.  41. 

Where  a  wife  leaves  her  husband  under  a  reasonable  apprehen- 
sion of  personal  violence,  he  is  liable  for  necessaries  subsequently 
furnished  to  her.  Hrmleston  v.  Smyth,  3  Bingh.  127.^  So  if  he 
causelessly  turns  away  his  wife,  or  shuts  his  door  against  her; 
Langujorthy  v.  Hackmore,  cited  1  Ld,  Raym.  444,  Rawlyns  v.  Van- 
dyke,  3  Esp.  251 ;  and  a  notice  that  he  will  not  be  answerable  for 
her  debts  will  not  relieve  him  from  his  liability.  Boulton  v.  Pren- 
tice, Selw.  JV.  P.  263.  Harris  v.  Morris,  4  Esp.  42.  It  lies  upon 
the  plaintiff  to  show,  that  under  the  circumstances  of  the  separa- 
tion, or  from  the  conduct  of  the  husband,  the  wife  had  authority 
to  bind  him.  Mainwaring  v.  Leslie,  1  M  and  M.  18,  2  C.  and  P. 
507,^  S.  C.  see  ante,  p.  214. 

The  plaintiff  must  prove,  either  that  the  defendant  and  the  wo- 
man to  whom  the  goods  were  delivered  are  married,  which  is  suffi- 
cient orfmd^cfe  evidence  of  the  defendant's  liability,  Car  v.  King, 
12  Jmd.  372,  or  that  she  and  the  defendant  cohabited,  and  that  she 
passed  as  his  wife,  with  his  assent,  and  it  will  be  no  defence  that 
the  plaintiff  knew  her  not  to  be  his  wife.  Watson  v.  Thretkeld,  2 
Esp.  637.  Robinson  v.  JVahon,  1  Campb.  245.  But  this  only  ap- 
plies where  the  woman  assumes  the  defendant's  name,  lives  in  his 
house,  and  is  part  of  his  family.  Ibid.  And  where  the  defendant 
has  separated  from  a  woman  with  whom  he  has  lived  as  his  wife, 
he  is  not  liable  for  necessaries  subsequently  supplied.  Munro  v.  De 
Chemant,  4  Campb.  215. 

4  11  Eug.  Ck>ni.  Law  Repi.  253.    '  15  Id.  535.    •  5  Id.  441. 
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Delivery  to  agent.']  Where  goods  are  delivered  to  an  agent,  the 
seller  may  in  general  sue  the  principal.  The  following  has  been 
laid  down  as  the  rule  on  this  subject  by  Lord  Tenterden :  **  If  a 
person  sells  goods,  supposing  at  the  time  of  the  a»itract  that  he  is 
dealing  with  a  principal,  but  afterwards  discovers  that  the  person 
with  whom  he  has  been  dealing  b  not  the  principal  in  the  transac- 
tion, but  agent  for  a  third  person,  though  he  may  in  the  meantime 
have  debited  the  agent  with  it,  he  may  afterwards,  recover  the 
amount  from  the  real  principal ;  subject  however  to  this  qualifica- 
tion,  that  the  state  of  the  account  between  the  principal  and  the 
agent  is  not  altered  to  the  prejudice  of  the  principal.  On  the  other 
hand,  if  at  the  time  of  the  sale  the  seller  knows  not  only  that  the 
person  who  is  nominally  dealing  with  him  is  not  principal  but  agent, 
and  also  knows  who  the  {ft-incipal  really  is,  and  notwithstanding  all 
that  knowledge  chooses  to  make  the  agent  bis  debtor,  then,  accord- 
ing to  the  cases  of  Addison  v.  GandasequU  (4  TaunL  574,)  and  Pot- 
ersan  v.  Gandasequh  (15  EasU  6S)f  the  seller  cannot  afterwards, 
on  the  failure  of  the  agent,  turn  round  and  chaise  the  principal, 
having  once  made  his  election  at  the  time  when  he  had  the  power 
of  choosing  between  the  one  and  the  other.''  Thomson  v,  Daven" 
portf  9  B.  and  C.  86,"^  The  mere  knowledge  at  the  time  of  the  con- 
tract that  there  is  a  principal,  his  name  not  being  disclosed,  will 
not  prevent  the  seller  who  has  debited  the  agent  from  afterwards 
resorting  to  the  principal    Ibid. 

Delivery  to  servanLj  A  master  is  not  responsible  for  goods  or- 
dered by  his  servant,  m  his  name,  but  without  his  authority,  unliess 
he  has  been  in  the  habit  of  paying  for  goods  so  ordered.  Maunder 
V.  Conyers,  2  Stark.  281.^  Pearce  v.  Rogers^  B  Esp.  314.  If  in  one 
instance  the  master  has  employed  the  servant  to  buy  on]  credit,  he 
will  be  liable  for  any  goods  which  the  servant  subsequently  buys 
on  credit,  Hazard  v.  TreadioeU,  1  Str.  506,  Rtisby  v.  ScarkU^  5  Esp., 
76,  and  see  Gibnan  v.  Robinson^  R.  and  M.  227,  though  he  has  given 
the  servant  money  to  pay  for  the  goods  in  the  latter  instances. 
Weyland^s  case^  3  Salk.  234,  I  Ld.  naym.  225.  Rusby  v.  Scarlett,  5 
E^p.  76.  When  the  master  gives  his  servant  money  to  pay  for 
commodities  as  he  buys  them,  and  the  servant  embezzles  the  mo- 
ney, the  master  is  not  liable.    Stubbing  v.  Heintz,  Peake,  47. 

Acceptance  wit/iin  tfie  stattUe  of  frauds."]  Where  goods  above  the 
value  of  10^  have  been  sold,  and  there  is  no  note  or  memorandum 
in  writing,  and  no  earnest  has  been  given,  it  frequently  becomes 
a  question  whether  or  not  there  has  been  a  sufficient  acceptance 
of  the  goods,  or  part  of  them,  within  the  statute  of  frauds,  29 
Car.  II.  c.  3,  s.  17.  See  the  sec  ante,  p,  204.  In  order  to  satisfy 
the  statute,  there  must  be  a  delivery  of  the  goods  by  the  vendor 
with  an  intention  of  vesting  the  right  of  possession  in  the  vendee, 

>  17  Eng.  Com.  Law  Reps.  335.    J  3  Id.  347. 
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and  there  must  be  an  actual  acceptance  by  the  latter  with  the  in- 
tention of  taking  to  the  possession  as  owner,  per  Cur,  PhiBips 
V.  BistolHf  2  B,  and  C.  513;*  and  there  is  not  a  sufficient  accept- 
ance,  so  long  as  the  buyer  continues  t5  have  a  right  to  object, 
either  to  the  quantum  or  quality  of  the  goods.  Per  Cur.  Hanson 
V.  Armitage,  5  B.  and  A.  559.*  Thus  where  the  defendant  bought 
of  the  plaintiff's  agent  twelve  bushels  of  tares  ^art  of  a  lai^er 
quantity  in  bulk),  and  the  agent  measured  the  twelve  bushels  and 
set  them  apart  for  the  vendee  to  remain  till  called  for,  it  was  held 
that  there  was  no  accepta'hcew  Howe  v.  P aimer ^  3  B.  and  A.  321.* 
So  where  A.  agreed  to  purchase  a  horse  from  B.  for  ready  money, 
and  to  take  him  within  a  time  agreed  upon,  and  about  the  expira- 
tion of  that  time,  A.  rode  the  horse  and  gave  directions  as  to  its 
treatment,  <&c.,  but  requested  that  it  might  remain  in  B.'8  posses- 
sion for  a  further  time,  at  the  expiration  of  which  be  promised  to 
fetch  it  away  and  pay  the  price ;  these  circumstances  were  held  to 
constitute  no  acceptance ;  Tempest  v.  Fitzgeraldf  3  B.  and  A.  680  ;* 
and  when  a  horse  was  sold,  ana  no  time  fixed  for  payment,  and  the 
horse  was  to  remain  with  the  vendors  for  twenty  days  without 
any  charge  to  the  vendee,  at  the  expiration  of  which  time  the 
horse  was  sent  to  grass  by  the  direction  of  the  vendee,  and  by  his 
desire  entered  as  the  horse  of  one  of  the  vendors,  it  was  held  that 
there  was  no  acceptance.  Carter  v,  Touissant^  5  B.  and  A.  855.' 
So  a  delivery  of  goods  to  a  wharfinger  who  has  been  accustomed 
to  forward  goods  from  the  plaintiff  to  the  defendant,  which  goods 
are  lost  while  in  the  possession  of  the  carrier,  is  not  an  acceptance 
within  the  statute.  Hanson  v.  Armitage^  5  A  and  A,  557.*  So 
when  the  purchaser  appointed  the  mode  in  which  the  goods  should 
be  conveyed,  and  directed  a  third  person  in  whose  possession  the 
goods  were,  to  see  them  delivered  and  measured,  and  put  up  pro- 
perly, these  circumstances  were  held  not  to  amount  to  an  accept- 
ance. Astey  V.  Emery,  4  M.  and  S.  262.  The  same  principle  was 
recognised  in  the  following  case :  A.  went  to  the  shop  of  B.  and  Co., 
and  contracted  for  the  purchase  of  various  articles^  each  of  which 
was  under  the  value  of  10/. ;  but  the  whole  amounted  to  70/.  A 
separate  price  for  each  article  was  agreed  upon.  Some  A.  mark- 
ed with  a  pencil,  others  were  measured  in  his  presence,  and  others 
he  assisted  to  cut  from  larger  bulks.  He  then  desired  that  an  ac- 
count of  the  whole  might  be  sent  to  his  house,  and  went  away ;  a 
bill  of  parcels  was  accordingly  sent,  together  with  the  goods,  which 
A.  refused  to  accept.  It  was  held  that  this  was  all  on6  contract, 
and  therefore  within  the  statute  of  frauds,  and  that  ther^  was  no 
acceptance  of  the  goods  to  take  the  case  out  of  that  statute.  ^  Bal' 
dey  V.  Parker^  2  B.  and  C.  37.*  So  where  a  hogshead  of  wine  in  tnc 
warehouse  of  the  London  Dock  Company  Was  sold  for  13/.,  and  a 
delivery  order  given  to  the  vendee,  but  there  was  no  assent  on  the 

»  9  Eng.  Com.  Law  Repi.  162.    «  7  Id.  191.    *  5  Id.  303.    •  5  Id.  419. 
'7Id.S80.    '9  Id.  16. 
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part  of  the  Dock  Company  to  hold  the  wines  as  the  agent  of  the 
vendee,  it  was  held  that  there  was  no  actual  acceptance  within 
the  statute  of  frauds.  Bartall  v.  Bum^  3  B.  and  C.  423 ;'  and  see 
PkiUips  V.  BistoUU  2  B.  and  C.  511.«  Where  goods  of  the  value 
of  144/.  were  made  to  order,  and  remained  in  the  possession  of  the 
vendor  at  the  request  of  the  vendee,  with  the  exception  of  a  small 
part  which  the  latter  took  away,  it  was  held  that  there  was  no  ac- 
tual acceptance  of  these  goods  by  the  buyer,  within  the  17th  sec. 
of  the  statute  of  frauds,  and  that  the  plaintiff  was  not  entitled  to  re- 
cover on  the  count  for  goods  sold  and  delivered;  Thcm'pson  v. 
Maceroni,  3  R  and  C.,*  sed  quare^  for  the  statute  only  requires  an 
acceptance  of  part.  The  traveller  of  A.  and  Co.  in  London,  having 
called  upon  R.  in  the  country  for  orders,  B.  gave  an  absolute  order 
for  a  quantity  of  cream  of  tartar,  and  offered  to  take  a  quantity  of 
lac  dye,  at  a  certain  price;  the  traveller  said  the  price  was  too 
low,  but  he  would  write  to  his  principals,  and  if  B.  did  not  hear 
from  them  iu  one  or  two  days,  he  might  consider  that  his  oiier 
was  accepted.  A.  and  Co.  never  wrote  to  B.,  but  sent  all  the 
goods;  it  was  held  that  this  was  not  a  joint  order  for  all  the  goods, 
so  as  to  make  the  acceptance  of  the  cream  of  tartar,  the  accept- 
ance of  the  lac  dye  also,  within  ^9  Car.  11.  c.  3,  s.  17.  Price  v. 
Lea,  I  B.  and  C.  156.^ 

The  circumstances  in  the  following^ cases  were  held  to  constitute 
an  acceptance  within  the  statute.  The  defendant  bought  a  quan- 
tity of  hay  from  the  plaintiff,  and  sold  it  to  another  person,  by 
whom  it  was  taken  away,  and  it  was  held  that  the  juij  might 
presume  an  acceptance  by  the  defendant.  Chaplin  v.  KogerSj  1 
jEasty  193.  The  defendant  bought  two  horses  from  the  plaintiff  a 
livery-stable  keeper,  and  desired  him  to  keep  them  at  livery  for  him ; 
it  was  held  that  the  plaintiff,  by  assenting  to  this  order,  and  chang- 
ing the  stables  in  which  the  horses  had  been  kept,  from  bis  livery- 
stables,  had  relinquished  his  lien,  and  that  there  was  a  constructive 
deliveiy  of  them  to  the  defendant.  Elmore  v.  Stcmey  1  Tauni.  458 ; 
see  8  B.  and  A.  324,>t  6  B.  and  A,  858,^  9  B.  and  C.  570.-  Where 
A.'  bargained  for  a  horse  then  in  a  stable,  and  soon  afterwards 
Drought  in  a  third  person,  and  stated  to  him  that  he  had  bought 
the  horse,  and  oflfered  to  sell  it  to  him  for  a  profit  of  5/.,  it  was  held 
that  it  ought  to  be  left  to  Ihe  jury  to  say,  whether  this  was,  or 
was  not,  a  delivery  (acceptance.)  Blenkinsop  v.  Clayton^  7  TaunL 
597 ;»  and  see  PhUlips  v.  BistoUi,  2  B.  and  C.  511.«  Where 
the  purchaser  of  goods  at  the  time  of  sale  wrote  his  own 
name  upon  a  particular  article,  Lord  EUenborough  ruled,  that 
if  his  purpose  was  to  denote  that  he  had  purchased  it,  and  to 
appropriate  it  to  his  own  use,  it  was  a  sufficient  acceptance 
within  the  statute.  Hodgson  v.  Le  Bret,  1  Campb.  233.  An^ 
dersm  v.  ScoUf  Id.  235  {n);   but  see  Baldey  v.   Parker^  2   B. 

f  10  Eng.  Com.  Law  Reps.  138.    f  9  Id.  162.    »  10  Id.  3.    1 8  Id.  48. 
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end  C.  87,"  anUy  p,  217.  Proctor  v.  Jones,  2  C.  and  P.  532.' 
Where  the  goods  are  ponderous  and  incapable  of  being  handed 
over  from  one  to  another^  there  need  not  be  an  actual  delivery,  but 
it  may  be  done  by  what  is  tantamount,  such  as  the  delivery  of  a 
key  of  the  warehouse  in  which  the  goods  are  lodged,  or  by  delivery 
of  other  indicia  of  property.  Per  Ld.  Kenyon,  Chaplin  v.  Rogers^ 
1  East^  194.  Elmore  v.  Stone,  1  Taunt  460.  A  written  order  given 
by  the  seller  of  goods  to  the  buyer,  directing  the  person  in  whose 
care  the  goods  are  to  deliver  them  to  the  buyer,  is  sufficient  within 
the  statute,  Searle  v.  Keeves,  2  Esp,  598,  if  the  person  accept  the 
order  for  delivery,  and  assent  to  hold  the  goods  as  an  agent  of  the 
buyer.  Bartall  v.  Bum,  3  B,  and  C.  426,'  supra.  Where  A. 
agreed  to  sell  to  B.  20  hogsheads  of  sugar  then  in  bulk,  and  filled 
up  and  delivered  four,  and  afterwards  hlled  up  the  remaining  16, 
and  gave  notice  to  the  defendantf  vvho  said  he  would  take  them 
away  as  soon  as  he  could,  this  was  held  equivalent  to  an  actual  ac- 
ceptance of  the  16  hogsheads.  Rhode  v.  Ihwaites,  6  B.  and  C.  886.' 
The  delivery  of  a  sample,  if  considered  to  be  part  of  the  thing 
sold,  is  a  sufficient  acceptance,  but  otherwise,  where  it  is  a  sample 
merely,  and  forms  no  part  of  the  bulk.  Talver  v.  West,  Holt,  178.* 
Cooper  V.  Elston,  7  T.  R.  14.  Hinde  v.  Whitehouse,  7  East,  558. 
If  tne  purchaser  draws  the  edge  of  a  shilling  across  the  hand  of  the 
vendor,  and  returns  the  money  into  his  own  pocket,  which  in  the 
north  of  England  is  called  '<  striking  off  a  bai^ain,'*  this  is  no  ear- 
nest, or  part  payment  within  the  statute.  -  Blenkinsop  v.  Clayton, 
7  TaunL  597.* 

Value,']  Where  the  goods  have  been  sold  without  any  agree- 
ment as  to  the  price,  their  value  niiust  be  proved.  For  the  cases 
in  which  the  defendant  is  entitled  to  reduce  the  plaintiff's  claim,  on 
account  of  the  inferiority  of  the  goods,  vide  next  page.  Where  the 
vendor  of  goods  is  only  able  to  prove  the  delivery  of  a  package,  with- 
out any  evidence  of  the  contents,  it  will  be  presumed  that  it  was 
filled  with  the  cheapest  commodity  in  which  he  deals.  Clunnes  v. 
Pezzey,  1  Campb.  8.  If  a  seller  agree  to  sell  a  machine  at  a  cer- 
tain price,  and  put  in  materials  superior  to  those  contracted  for, 
the  purchaser  b  neither  bound  to  pay  a  higher  price,  nor  to  return 
the  machine.     Wilmot  v.  Smith,  3  C  and  A  415.'' 

Defence, 

Evidence  in  reduction  of  damages^  It  frequently  becomes  a 
question  in  this  action  whether  the  defendant  can  give  the  bad 
quality  of  the  article  in  evidence,  in  reduction  of  the  value  claimed 
by  the  plaintiff  It  seems  that  such  evidence  is  admissible  in  the 
f<^lowine  cases. 

1.  Where  the  plaintiff  claims  only  on  a  quantum  meruit,  and  no 

«  9  Eng.  Com.  Law  Kept.  16.    p  12  Id.  248.    « 10  Id.  138.    '13  Id.  206. 
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price  has  beoD  agreed  upon.  Basten  v.  BrMer^  7  East^  479.  Farn»' 
worth  t).  Garrard^  1  Camph.  38. 

2.  Where  there  is  a  stipulated  price,  but  the  defendant,  immedi- 
ately on  discovering  that  the  goods  de  not  correspond  with  the  con- 
tract, or  after  giving  them  a  reasonable  trial,  gives  notice  tb  the 
plaiatiff  to  take  them  back.  If  such  notice  is  not  given,  and  the 
defendant  keeps  the  goods,  he  is  liable  to  pay  the  stipulated  price. 
Grimaldi  v.  White,  4  -Esp.  95.  Fisher  v.  Samuda^  1  Campb.  190. 
Oibffv.  Smiih,  1  Stark.  107.^  droning  v.  Mendhamy  Id.  267;^  and 
see  BasUn  v.  BuUer,  7  East,  584.  Percival  v.  Blake,  2  C.  and  P. 
618.« 

3.  Where  there  is  a  stipulated  price,  and  a  warrrantj  as  to  the 
quality,  in  this  Case  the  vendee  may  retain  the  goods,  and  set  up 
their  inferiority  in  reduction  of  damages,  although  he  has  not  of- 
fered to  return  them,  or  given  any  notice  to  the  vendor.  Cormack 
V.  GiUis,  cited  7  East,  480.  Fielder  v.  Starkin,  1  H.  Bl.  1 7.  Ger- 
maine  v.  Burton,  3  Stark.  32j  Paulton  v^LaUimore,  9  B.  and  C. 
259.*  But  if  the  vendee  proceed  to  use  the  goods,  though  war- 
ranted, without  any  notice  to  the  vendor  of  their  inferiority,  and 
80  deprive  him  of  the  means  of  ascertaining  their  real  value,  the 
vendor  may  recover  his  whole  demand.  Hopkins  u.  Appleby,  1 
Stark.  All.*^  Still,  if  from  the  nature  of  the  article  it  must  be 
used,  in  order  to  ascertain  whether  the  warranty  has  been  com* 
plied  with  (as  in  the  case  of  seeds),  the  purchaser  may  insist  upon 
the  warranty,  without  having  given  any  notice.  PoiuUm  v.  Latti' 
more,  9  B.  and  C.  259." 

Where  a  bill  of  exchange  has  been  given  for  the  amount  of 
goods  sold,  the  defendant  cannot  afterwards  question  the  reasona- 
bleness of  the  demand.    Knox  v.  Whalley,  1  Esp.  159. 

Action  brought  before  credit  expired^  If  the  action  is  brought 
before  the  credit  has  expired,  the  plaintiff  will  be  nonsuited. 
And  even  where  goods  are  fraudulently  bought  on  credit,  the  seller 
cannot  sue  for  goods  sold  and  delivered,  before  the  credit  has  ex- 
pired, though  he  might  have  maintained  trover.  Ferguson  v.  Car- 
ringion,  9  B.  and  C.  59,*  3  C.  and  P.  457,'  S.  C.  What  is  suflGi- 
cient  proof  of  the  time  of  the  commencement  of  the  action  has  been 
already  stated,  ante,  p.  199.  Where  a  person  purchases  goods, 
and  agrees  to  pay  for  them  in  three  months,  by  a  bill  at  two 
months,  which  bill  he  afterwards  refuses  to  give,  an  action  for 
goods  sold  and  delivered  will  not  lie  till  the  expiration  of  the  five 
months.  Mtcssen  v.  Price,  4  East,  146.  Lee  v.  Risdon,  2  Marsh.  495.* 
But  where  goods  were  sold  at  three  months*  credit,  the  vendor 
agreeing  to  take  the  vendee's  bill  at  three  months'  date,  at  the 
end  of  the  first  three  months,  if  he  wished  for  further  time,  and 
the  vendee  at  the  end  of  the  three  months  did  not  give  such 
bill.  Lord  EUenborough  held  that  the  vendor  might  bring  an 
action  for  goods  sold  and  delivered  immediately.  JS/ickson  v,  Jepson^ 
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2  Stark  227.*  And  where  a  bill  is  given  for  goods,  aiid  dishonoiir- 
ed,  the  vendor  qoay  sue  for  the  price  of  the  goods  immediately,  7 
TaunL  312/  HickltTig  v.  Harday,  1  B.  Moore^  61,  S,  C.  Mtissen  v. 
Price,  4  East,  151 ;  provided  the  bilk  are  in  the  hands  of  the  seller ; 
but  if  they  are  in  the  hands  of  third  persons,  that  is  a  defence  to 
the  action,  where  the  defendant  mav  be  caDed  upon  by  those  per* 
sons  to  pay  the  bills.  Kearslahe  v,  Morgan^  5  7.  R.  513.  Burden 
V.  HaUen,  4  Bingh.  455.*  If,  by  the  contract,  it  was  agreed  that 
a  bill  at  a  certain  date  should  be  given,  it  operates  as  a  giving  -of 
credit;  and  although  no  bill  should  be  given,  the  seller  cannot  sue 
the  purchaser  for  goods  sold  and  delivered,  before  the  period  when 
the  bill,  if  given,  would  have  become  due.  Mussen  v.  Price,  4  East, 
154,  supra.  Upon  a  sale  of  goods  at  six  or  nine  months,  the 
]>urchaser,  by  not  paying  at  the  end  of  six  months,  makes  his  elec- 
tion to  take  credit  for  the  nine  months.  Price  v.  Mxcn,  5  TaunL 
838.*         ,    • 

As  to  the  defence  of  illegality  in  this  action,  vide  post,  <'  Assump-' 
sit — defence**^ 


ASSUMPSIT  FOR  WORK  AND  LABOUR. 

In  an  action  for  work  and  labour,  the  plaintiff  must  prove,  1. 
The  contract ;  2.  The  performance  of  the  work  and  labour  at  the 
defendant's  request ;  and  3.  The  value. 

The  contracf]  Although  a  special  contract  has  been  entered 
into,  the  plaintiff  is  permitted,  in  certain  cases,  to  recover  upon  the 
general  indebitatus  count  Whenever  the  duty  of  the  defendant 
arising  upon  the  execution  of  the  consideration  is  simply  to  pay 
money,  the  usual  and  safest  mode  of  pleading  is,  to  declare  in  indM- 
talus  assumpsit,  as  in  the  case  of  goods  sold,  work  and  labour  done, 
and  other  .cases.  Per  Parky «/.,  Streeter  v.  Horlock,  1  Bingh.  37.^ 
And  where  there  is  a  special  agreement,  the  terms  of  which  have 
been  performed,  it  raises  a  duty  for  which  anindebitatus  assumpsit 
will  lie.  B*  JV.  P.  139.  Robson  v.  Godfrey,  Holt,  237.>'  Studdy  v. 
Sanders,  5  B.  and  C.  638.^  So  if  there  Is  a  special  agreement, 
and  the  work  has  been  done,  though  not  pursuant  to  such  agree* 
nient,  the  plaintiff  may  recover  upon  ih^  quantum  merui^ibr  other- 
wise he  would  not  he  able  to  recover  at  all.  Ibid,  But  the  defen- 
dant may  refuse  to  take  to  the  subject  matter  of  the  plaintiff's  work 
and  labour,  where  there  is  a  deviation  from  the  special  contract ; 
and»  in  such  case,  the  plaintiff  cannot  recover  on  the  quant;um  me- 
ruU ;  see  EUis  v.  Hamen,  3  TaunL  52,  4  TaunL  748 ;  though  it  is 
otherwise  where  the  defendant  has  acquiesced  in  and  adopted  the 
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deviations.  jBttrn  v.  Miller^  4  Taunt  745.  Where  there  is  a  special 
contract,  but  additional  work  has  been  done,  nbt  included  in  the 
special  contract,  the  value  of  the  additional  work  may  be  recovered 
under  the  indebitatus  count,  although  from  the  stipulations  of  the 
special  contract  as  to  credit,  &c.  the  value  of  the  work  done  imder 
the  special  contract  cannot  be  recovered.  Robsan  v.  Godfrey^  Holtf 
236,"  1  Stark.  275,'  S.  C.  Where  the  special  contract  is  so  en- 
tirely abandoned  that  it  is  impossible  to  trace  it,  the  workman 
shall  be  permitted  to  charge  for  the  whole  work  done,  by  measure 
and  value,  as  if  no  contract  had  ever  been  made ;  but  if  not  wholly 
abandoned,  the  contract  shall  operate  as  far  as  it  can  b^  traced, 
and  the  excess  only  shall  be  paid  for  according  to  the  usual  rate  of 
charging.  Pepper  v.  Burland,  Peake,  103.  Where  there  is  a  writ- 
ten contract  it  must  be  produced,  although  the  plaintiff  seeks  to 
recover  for  eztraSf  and  the  defendant  has  admitted  on^  of  the  items 
to  be  extra,  Vincent  v.  Cde^  1  M.  and  M.  257.  But  where  a  man 
is  employed  to  do  work  under  a  written  contract,  and  a  separate 
order  for  other  work  is  afterwards  given  by  parol  during  the  con- 
tinuance of  the  first  employment,  the  written  contract  need  not  be 
produced  by  the  plaintiff  in  an  action  for  the  second  work.  Reid 
V.  Batte,  1  M,  and  M.  413. 

Where  the  defendant  had  contributed  to  the  funds  of  a  building 
society,  and  had  been  present  at  a  meeting  of  the  society,  and 
party  to  a  resolution  that  certain  houses  should  be  built,  it  was  held 
that  this  made  him  liable  to  an  action  for  work  done  in  building 
those  houses,  without  proof  of  his  having  an  interest  in  them  or  in 
the  land.  Braithwaite  v,  Skcfield,  9  B,  and  C.  401.*" 

Where  the  defendant  requested  the  plaintiff  to  take  care  of  and 
show  his  (the  defendant's)  house,  and  promised  to  make  him  a 
handsome  present,  it  was  held  that  the  plaintiff  might  recover  a  rea- 
sonable recompense  for  this  work  and  labour;  Jewry  v.  Busk^b 
Taunt  302 ;»  but  vvhere  a  person  performed  work  for  a  committee, 
under  a  resolution  entered  into  by  them,  '<  that  any  service  render- 
ed by  him  should  be  taken  into  consideration,  and  such  remunera- 
tion be  made  as  should  be  deemed  right,''  it  was  held  that  an  action 
would  not  lie  to  recover  a  recompense  for  such  work.  Taylor  v. 
Brewery  1  Jtf.  and  S.  290.  There  is  no  implied  assumpsit  to  pay 
an  arbitrator  for  his  trouble.  Verany  v,  Wame^  4  Esp.  4l1  ;  but  see 
1  Gawy  8,*  Per  Dallas^  C.  J.  contra, 

A  master  may  maintain  assumpsit  for  the  work  and  labour  of 
his  apprentice,  against  a  person  who  harbours  him  after  his  deser- 
tion, for  he  may  waive  the  tort,  find  sue  on  the  implied  contract 
Foster  v,  Stewart^  3  M,  and  S,  191.  * 

Under  the  general  cctunt  for  work  and  labour,  the  plaintiff  may 
give  evidence  pf  a  partioufar  species  of  work  and  labour  as  a  farrier, 
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and  the  medicines  administered  by  him  may  be  considered  as  ma- 
terials  within  the  count ;  Clarke  v*  Memford^  3  Campb.  37  ;  and 
see  Meeke  v.  Oadade^  1  JV.  R.  289 ;  but  where  the  claun  <'  for  ma- 
terials found,'*  &c.  was  omitted  in  the  count  for  work  and  labour,  it 
was  held  that  the  plaintiff,  who  sought  to  recover  for  building  a  house 
and  furnishing  the  timber,  could  not  recover  for  the  latter  under  the 
count  for  gooos  sold  and  delivered.  Cotterell  t>.  Apsey,  6  Taunt  322.' 
An  action  for  work  and  labour  will  not  lie  by  a  person  who 
manufactures  a  chattel  out  of  his  own  materials.  The  rule  is  thus 
laid  down  by  Mr.  Justice  Bayley :  if  you  employ  a  man  to  build  a 
house  on  your  land  or  to  make  a  chattel  with  your  materials,  the 
party  who  does  the  work  has  no  power  to  appropriate  the  produce 
of  his  labour  and  your  materials  to  any  other  person.  Having  be- 
stowed his  labour  at  your  request  on  your  materials,  he  may  main- 
tain an  action  against  you  for  work  and  labour.  But  if  you  employ 
another  to  work  up  his  own  materials  in  making  a  chattel,  then  he 
may  appropriate  the  produce  of  that  labour  and  materials  io  any 
other  person.  No  right  to  maintain  any  action  vests  in  him  during 
the  progress  of  the  work;  but  when  the  chattel  has  assumed  the 
character  bargained  for,  and  the  employer  accepted  it,  the  party 
employed  nuy  maintain  an  action  for  goods  sold  and  delivered ;  or 
if  the  employer  refuses  it,  a  special  action  on  the  case  for  such  re- 
fusal, but  he  cannot  maintain  an  action  for  work  and  labour,  be- 
cause the  labour  was  bestowed  on  his  own  materials,  and  for  him- 
self, and  not  for  the  person  who  employed  him."  Atkinsan  v*  Bell, 
8  B.  and  C.  283.* 

Contract — Repairs  cf  ships.']  Registered  ownership  (that  is, 
proof  of  the  register,  and  that  such  register  has  been  made  with 
the  assent  of  the  parties  therein  named)  is  primd  facie  evidence 
of  the  liability  of  those  parties  for  the  repairs  of  the  ship  ;  Cox  v. 
Reid,  R,  and  M.  199 ;  but  such  evidence  may  be  rebutted  by  proof 
of  the  beneficial  interest  having  been  parted  with,  and  of  the  legal 
owner  having  ceased  to  interfere  .with  the  management  of  the  ship. 
Jennings  v.  Crriffithsj  R.  and  M.  42.  Yowng  v*  Brander^  8  East^  10. 
The  true  question  in  matters  of  this  description  is,  "  Upon  whose 
credit  was  the  work  done  V*  Per  Abbot,  C.  J.,  Jennings  v.  Griffiths, 
R.  and  M.  43.  So  a  person  who  takes  a  share  in  a  ship,  under  a 
void  conveyance,  is  not  liable  for  articles  furnished  to  the  ship, 
unless  credit  be  given  to  him  individually,  or  he  holds  himself  out 
as  owner.  Harrington  v.  Fry,  2  Bingh.  179.*  An  undertaking  by 
the  defendant's  attorney  ''  to  appear  for  Messrs.  T.  and  M.  joint 
owners  of  the  sloop  A."  is  evidence  against  the  defendants  of  the 
joint  ownership.  Marshall  v.  Cliff,  4  Cqmpb,  133.  Whether  a 
mortgagee  of  a  ship,  before  possession,  Was  liable  to  repairs,  was 
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formerly  much  doubted ;  see  Brxggs  «.  Wilkinson,  7  B.  and  C.  80  ;• 
but  DoWy  by  recent  acts  of  paruament,  when  a  transfer  is  made 
only  as  a  security  for  the  payment  of  debts,  by  way  of  mortage, 
or  of  assignment  to  trustees  by  way  of  sale,  on  a  statement  being 
made  in  the  book  of  registry,  and  in  the  indorsement  on  the  certi- 
ficate of  regbtry  to  that  efiect,  the  person  to  whom  the  transfer  is 
made,  or  any  other  claiming  under  him,  is  not  to  be  deemed  the 
owner,  nor  is  the  person  making  such  transfer  to  be  deemed  to  have 
ceased  to  be  an  owner,  except  so  far  as  aiay  be  necessary  for  the 
purpose  of  rendering  the  ship  transferred  available  by  sale  or 
otherwise,  for  the  payment  of  those  debts,  to  secure  the  payment 
ef  which  the  transfer  was  made.  4  Geo.  IV.  c.  41,  s.  43,  6  6ea 
IV.  c.  1 10,  s.  45.    Abbott  on  shipping,  17,  5th  ed. 

Performance  at  the  defendant's  request]  The  plaintiff  must 
prove  a  performance  of  the  work  and  labour,  according  to  the 
terms  of  the  contract,  or  if  there  is  a  deviation  from  those  terms, 
an  acquiescence  by  the  defendant  in  the  deviation,  vide  supra. 
Thus  in  an  action  to  recover  the  value  of  a  riding-habit,  for  which 
the  defendant's  wife  had  been  measured,  but  which  was  returned 
to  the  plaintiff  on  the  day  on  which  it  was  delivered,  it  was  ruled 
to  be  incumbent  on  the  plaintiff  to  prove  that  the  habit  was  made 
agreeably  to  the  order.  Hayden  v.  Hayward,  1  Gampb.  160.  So 
a  herald  who  sues  for  making  out  a  pedigree,  is  bound  to  give  some 
general  evidence  of  the  truth  of  the  pedigree.  Townsend  v.  JSTeal^ 
2  Campb.  191. 

In  genera],  the  contract  will  be  evidence  that  the  work  has  been 
performed  at  the  defendant's  request,  or  the  request  may  be  infer- 
red from  the  defendant's  acquiescence  in  the  work  which  is  carry- 
ing on  upon  his  premises,  or  from  his  voluntarily  availing  himself 
of  the  benefit  of  the  plaintiffs  services.  8  Stark.  Ev.  1768.  Where 
A.,  who  was  employed  by  the  defendant  to  transport  goods  to  a 
foreign  market,  delegated  the  entire  employment  to  the  plaintiff, 
who  performed  it  without  the  privity  of  the  defendant,  it  was  held 
fhat  the  plaintiff  could  not  recover  from  the  defendant  a  compensa- 
tion for  such  service.    SchmaKng  v.  Tondinson,  6  TaunU  147.^ 

Value,"]  In  what  manner  the  value  of  the  work  b  to  be  calculat- 
ed where  there  is  a  special  contract  and  deviations  from  it,  has  been 
already  mentioned,  ante,  p.  221. 

In  an  action  for  work  and  labour  as  a  surveyor.  Lord  Kenyon 
held  that  the  plaintiff  was  only  entitled  to  a  reasonable  compen- 
sation, not  to  be  estimated  by  the  amount  laid  out  by  the  defendant 
in  the  building,  which  is  the  custom  with  surveyors.  UpsdeU  v. 
Stewart,  Peake,  103.  But  in  a  subsequent  case.  Lord  Ellen oorough 
left  it  to  the  jury  to  say  whether  the  usual  conunission  of  five  per 
cent,  was  a  vicious  or  unreasonable  mode  of  charging,  and  the  jury 
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found  for  the  plaintiff  for  the  whole  demand.  Chapman  n.  De  Taste^ 
2  Stark.  294  ;*  see  also  Maliby  v.  Christiey  1  Esp.  340. 

Defence. 

Where  the  work  has  not  been  executed  according  to  the  con- 
tract) the  party  for 'whom  it  is  executed  may  repudiate  it,  and  in» 
such  case  the  plaintiff  cannot  recover.  Ellis  v.  Hamlen,  3  Taunt  52, 
ante^p,  221.  So  if  the  defendant  has  received  no  benefit,  from  the 
work  having  been  improperly  executed  by  the  plaintiff,  the  latter 
cannot  recover.  Famsicorth  v,  Garrard^  1  Campb,  83.  Duncan  v. 
Blundelly  3  Stark,  6.*  Montriou  v.  Jefferies,  R,  and  M.  317,  ante,  p. 
200.  Thus  an  auctioneer, through  whose  gross  negligence  the  sale  be- 
comes nugatory,  can  recover  nothing  for  his  services.  Denew  v.  Da- 
verdU  3  Campb.  451.  But  where  the  defendant  has  derived  some 
lenefit  from  the  plaintiff's  service,  he  must  pay  pro  tanto ;  Fams- 
worth  V.  Garrardf  1  Campb.  38 ;  and  if  he  seeks  to  reduce  the 
plaintiff's  damages,  on  account  of  a  non-compliance  with  the  terms 
of  the  contract,  he  should,  as  it  seems,  give  notice  to  the  plaintiff 
that  he  considers  the  contract  not  complied  with.  See  ante j  p.  220. 
However,  in  a  late  c^e,  where  the  plaintiff  had  contracted  to  re- 
pair some  chandeliers  for  10/.,  and  returned  them  incompletely  re- 
paired, in  an  action  for  work  and  labour  it  was  held  that  as  the 
plaintiff  had  not  performed  his  part  of  the  contract,  he  could  not 
recover  any  thing,  though  the  jury  found  that  the  repairs  were 
worth  5/.  Sinclair  v.  Bowles,  9  B.  and  C.  92.^ 

As  to  the  defence  of  illegality  in  this  action,  vide  post^  ^'As- 
sumpsit — defence.'^ 


ASSUMPSIT  FOR  MONEY  PAID. 

The  plaintiff,  in  an  action  of  assumpsit  for  money  paid)  must 
prove,  1.  The  payment  of  money ;  2.  That  it  was  paid  at  the  re- 
quest of  the  defendant. 

TTie  payment  of  money.']  The  plaintiff  must  prove  that  money 
was  paid,  the  giving  a  security  as  a  bond  or  warrant  of  attorney  is 
not  sufficient,  Taylor  v.  Higginsj  3  Eastj  169,  Maxwell  v.  Jameson^ 
2  B.  and  A.  51,  unless,  perhaps,  where  a  bill  or  note  is  taken  as 
payment.  Barclay  v.  Gooch,  2  Esp.  571.  So  stock  cannot  be  con- 
sidered as  money.  Jones  v.  Brindtey^  1  East,  1.  The  plaintiff  must 
prove  that  the  money  paid  was  his  money.  Thus  an  under-tenant, 
whose  goods  have  been  distrained  and  sold  by  the  original  landlord, 
for  rent  due  from  his  immediate  tenant,  cannot  maintain  an  action 
for  money  paid  the  use  of  the  latter ;  for  immediately  on  the  sale 
under  the  distress,  the  money  paid  by  the  purchaser  vests  in  the 
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Jandlord,  in  satisfaction  of  the  rent,  and  never  vras  the  money  of 
the  under-tenant    Moore  v.  Pyrke,  II  E{isty  52. 

The  defendant's  request.']  The  plaintiff  must  prove  a  request  by 
the  defendant,  express  or  implied.  Thus  if  the  plaintiff  has  paid 
the  money  without  the  defendant's  request,  though  to  discharge  a 
just  debt,  no  action  will  lie,  Stokes  v.  Letois,  I  T,  R.  20, -as  where  a 
broker  purchases  stock,  to  fulfil  a  contract  entered  into  by  him  for 
his  principal,  but  which  his  principal  refuses  to  make  good.  Child 
V,  morleyy  8  T.  /?.  614.  So  where  the  party  to  whom  the  stock 
was  contracted  ta  be  sold,  on  tfie  defendant's  refusal  to  transfer, 
bought  the  stock  himself,  and  brought  assumpsit  for  money  paid,  to 
recover  the  difference  in  the  price  of  the  stock,  it  was  held  that  the 
action  could  not  be  sustained.  Lighifoot  v.  Creed,  8  Taunt  268.* 
A  subsequent  assent  to  the  payment  will  be  evidence  of  a  previous 
request  1  Saund.  264,  (n),  dth  ed, 

A  payment  by  the  plaintiff,  under  a  legal  obligation,  will  also  be 
evidence  of  a  previous  request,  as  where  one  person  is  surety  for 
another,  and  is  called  on  to  pay,  the  money  paid  may  be  recover- 
ed, though  the  surety  did  not  pay  the  debt  by  the  desire  of  the 
principal.  Per  Ld,  Kenyon,  Exall  v.  Partridge,  8  71  /?.  310.  In 
such  an  action,  the  plaintiff  must  prove  the  contract  of  indemnity, 
and  that  it  was  entered  into  at  the  request  of  the  defendant,  and 
that  he  has  paid  the  money  guaranteed.  So  where  several  are 
sureties,  and  one  is  compelled  to  pay  the  whole,  he  may  recover 
from  each  of  his  co-sureties  a  rateable  proportion  of  the  money  so 
paid ;  CoweU  v.  Edwards,  2  B.  and  P.  268,  Deering  u.  Winchekea, 
id,  270 ;  but  there  is  no  such  contribution  between  wrong-doers. 
Merryweather  v.  JMixan,  8  T  i?.  186.  Where  one  bail  sues  his  co- 
bail  for  contribution,  he  must  prove  the  judgment,  as  well  as  the 
execution.  Beldon  v.  Tankard,  1  Marsh.  6.»  Where  the  goods  of 
the  plaintiff,  in  the  house  of  the  defendant,  are  seized  for  rent  due 
from  the  defendant,  the  plain  tiff  may  recover  in  this  action  the  money 
which  he  has  paid  to  redeem  them.  Exall  v.  Partridge,  8  T.  R,  308. 
Dawson  v.  Linton,  5  B.  and  A.  521.^  So  an  accommodation  accep- 
tor, who  has  defended  an  action  on  the  bill,  at  the  request  of  the 
drawer,  may  recover  the  costs  of  such  action,  as  money.  Howes  v, 
Martin,  1  Esp,  162.  So  also  the  indorser  of  a  bill  who  has  been 
sued  by  the  hoMer,  and  paid  him  part  of  the  amount  of  the  biU, 
may  recover  that  amount  in  an  action  for  money  paid  against  the 
acceptor.  Pownal  v.  Ferrand,  6  B.  and  C.  439.'  But  he  cannot 
recover  the  costs  of  the  former  action.  Dawson  v,  Morgan,  9  B. 
and  C.  618.*  A  person  who  pays  a  bill  for  the  honour  of  one  of 
the  parties  to  it  may  sue  him  for  money  paid.  Smith  v.  Mssen,  1 
T.  R.  269.  But  he  must  prove  that  a  formal  protest  was  made 
before  the  payment     VandewaU  v.  TyrreU,  1  M.  and  M.  88. 
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Bail  may  rcover,  as  maney  paid,  the  expenses  incurred  by  tbem 
in  taking  their  principal,  but  not  the  costs  of  an  action  against 
them,  unadvisedly  defended.  Fisher  v.  Fallows j  1  Esp.  171.  Mo- 
ney paid  lies  against  a  ship  owner  for  money  supplied  to  the  cap- 
tain, either  in  a  foreign  or  English  port,  for  necessary  repairs,  pro- 
vided it  be  so  applied,  to  prove  which  the  captain  is  an  admissible 
witness.  Rocker  v.  Busker j  1  Stark*  27.*  Palmer  v.  Goock^  2 
Stark,  428.'  Robinson  v,  Lyally  7  Pricey  392.  Where  a  carrier, 
by  mistake,  delivered  to  B.  goods  sold  and  consigned  to  C,  and  B. 
appropriated  the  goods,  and  the  carrier,  on  demand,  without  ac- 
tion, paid  C,  the  court  of  C.  P.  held  that  the  carrier  might  recover 
from  B.  the  sum  so  paid,  as  money  paid  to  his  use ;  Brown  v.  Hodg" 
son,  9  Taunt  189 ;  but  Lord  EUenborough,  in  a  similar  case,  ruled 
that  it  was  necessary  to  declare  specially.  SiUs  v.  Laingy  4  Campb. 
81.  Where  a  party  is  compelled  to  pay  money  in  consequence  of 
his  own  neglect,  Capp  v,  Topkaniy  6  Easty  392,  or  breach  of  duty, 
Pitcher  v.  Bailey,  8  East,  171,  the  law  raises  no  implied  promise  to 
repay  hioL  If  the  money  is  paid  in  furtherance  of  an  illegal 
transaction,  it  cannot  be  recovered.  Mitckellv.  Cockbume,  2  H.  BL 
380.  Aubertv.  Maize,  2  B.  and  P,  380;  and  see  Cannan  v.  Bryce, 
3  &  and  A.  179,'  and  post,  p.  232. 


ASSUMPSIT  FOR  MONEY  LENT. 

In  an  action  of  assumpsit  for  money  lent,  the  plaintiff  will  only 
have  to  prove  the  loan  of  his  money.  Of  this  a  promissory  note 
given  by  the  defendant  to  the  plaintiff  will  be  evidence.  Story  v. 
Atkins,  2  Str.  719 ;  and  see  ante,  p,  175.  To  establish  a  loan,  it  is 
not  sufficient  merely  to  prove  the  payment  of  money  to  the  defend- 
ant, for  in  such  case  the  presumption  of  law  is  that  the  money  is 
paid  in  liquidation  of  an  antecedent  debt ;  Welsk  v.  Seaborne,  1 
Stark,  474;''  but  if  the  plaintiff  can  show  any  money  transactions 
between  the  defendant  and  himself,  from  which  a  loan  may  be  in- 
ferred, or  any  application  by  the  defendant  to  borrow  money  at 
the  time,  this,  coupled  with  the  passing  of  the  money,  will  be  evi- 
dence of  a  loan.  Carey  v,  Gerrisk,  4  Esp,  9.  If  a  parent  advances 
money  to  a  child,  it  is  supposed  to  be  by  way  of  gift.  Per  Bayley^ 
J.,  Hick  V.  Keats,  4  B.  and  C.  71.»  Interest  is  not  recoverable  on 
money  lent,  unless  there  be  a  contract  or  usage  to  that  efiect ;  Cal' 
ton  V.  Bragg,  15  East,  223 ;  but  if  the  course  of  dealing  between 
the  parties  be  such,  interest  upon  interest  may  be  recovered.  JVew- 
ell  V,  Jones,  C.  and  P.  1 24.''  vide  infra,  A  lender  who  has  received 
goods  as  a  security,  may  recover  in  an  action  for  money  lent,  with- 
out proving  that  he  has  returned  or  tendered  the  goods.  Lawton 
V,  JVwland,2Stark,  73.' 

•  S  Bag.  Com.  Law  Repi.  280.    '  3  Id.  416.    f  5  Id.  225.     ^  2  Id.  473. 
MO  Id.  277.    k  19  Id.  304.    1 3  Id.  251. 


228 
ASSUMPSIT  FOR  MONEY  HAD  AND  RECEIVED. 

In  aD  action  for  money  had  and  received,  the  plaintiffmust  prove 
the  receipt  of  the  money  by  the  defendant,  and  his  own  title  to  re-  . 
cover  it.  This  action  cannot  be  maintained  if  it  be  against  equity 
and  good  conscience  that  the  money  should  be  recovered.  Thus 
where  A.  purchased  an  annuity  for  her  life,  which  was  regularly 
paid  up  to  the  time  of  her  death,  but  no  memorial  of  the  grant  of 
the  annuity  was  enrolled,  it  was  held  that  A.'s  executrix  could  not 
on  that  ground  insist  that  the  contract  was  void,  and  recover  back 
the  consideration  money  paid  for  the  annuity.  Davis  v.  Bryan,  6 
JB.  and  C.  651." 

Receipt  of  money.']  The  plaintiff  must  prove  that  money  has 
been  received,  and  therefore  an  action  for  money  had  and  received 
will  not  lie  to  recover  stock :  Nightingal  v,  DevismCj  5  Burr,  2589 : 
and  it  has  been  held  that  it  will  not  lie  against  a  finder  of  bank- 
notes, to  recover  their  value;  Koyesv.Price^  if.  16  Geo,  111,  Select 
Co,  242,  Chitiy's  Bills,  426, 5th  ed. ;  though,  if  not  produced  at  the 
trial,  the  receipt  of  their  value  will  be  presumed,  Chitty^vMsup.  ci- 
ting Longckamp  v,  Kenny ^  Dougl  138 ;  see  Harrington  v,  MacmoT' 
riSf  6  Taunt,  228 ;"  vide  supra.  The  value  of  provincial  notes  re- 
ceived as  money,  may  be  recovered  in  this  action.  Pickard  v, 
Bankes,  13  East,  20.  Fox  v,  Cutworth,  cited  4  Bingh.  179.'  The 
principle  in  all  the  cases  is,  that  if  a  thing  be  received  as  money, 
it  may  be  treated  and  recovered  as  such.  Per  Best,  C,  J,,  SpraU 
V,  Hohhouse,  4  Bingh,  179.»  The  plaintiff* must  give  some  evidence 
of  a  particular  sum ;  and  if  he  gives  no  evidence  of  the  amount  due 
he  must  be  nonsuited.  Harvey  v.  Archbold,  5  D,  and  R,  604 ;' 
and  see  Bemosconi  v,  Anderson,  1  M,  and  M,  \SZ,post,  p,  236. 

Receipt  of  money  by  the  defendant]  The  plaintiff  must  prove 
that  the  money  has  been  received  to  his  use  by  the  defendant  The 
mere  bearer  of  money  from  one  person  to  another,  cannot  be  sued. 
Coles  V,  Wright,  4  Taunt  198.  So  an  agent  who  has  paid  money 
over,  pursuant  to  the  directions  of  the  party  depositing  it  with  him, 
and  without  notice  of  the  plaintiff's  title,  cannot  be  sued;  but 
merely  passing  it  in  account  is  not  a  payment,  BuUer  v.  Harrison, 
Cowp,  565,  HorsefaJlv,  Handley^S  Taunt  136,*  and  until  there  has 
been  a  change  of  circumstances  by  his  having  paid  over  the  money 
to  his  principal,  or  done  something  equivalent  to  it,  he  remains 
liable.  Cox  v.  Prentice,  3  M,  and  S.  344.  So  if  he  pays  it  over, 
after  notice  that  the  right  to  it  is  disputed.  Edwards  v,  Hodding, 
6  Taunt  815.'  Vide  ante,  p.  141.  A  receipt  signed  by  an  agent 
for  his  principals  for  "  S.  and  W.,*'  *'  W.  R."  is  not  evidence  to 
support  an  action  for  money  had  and  received  against  the  agent 
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Eddtn  V.  Readj  3  Campb.  339.  Where  money  in  litigation  between 
two  parties  has  by  consent  been  paid  over  to  a  stakeholder  in  trust 
for  the  party  entitled,  it  can  only  be  recovered  from  the  stakehold- 
er, and  not  from  the  original  debtor.    Ker  v,  Osborne^  9  Easij  378. 

On  failure  of  or  without  consideration.']  Where  money  has  been 
paid  on  a  consideration  which  has  wholly  failed,  it  may  be  recover- 
ed in  this  action  by  the  party  who  has  paid  it.  Thus  if  an  an- 
nuity be  defective,  and  the  deeds  are  set  aside,  the  consideration 
money  may  be  recovered.  Shore  v.  Webby  1  T.  R.  732.  So  where 
one  of  several  securities  securing  the  annuity  fails.  Scuriield  v. 
Gouland,  6  Eastj  241.  In  such  an  action  the  deeds  should  be  pro- 
du<^ed  and  their  execution  proved,  and  the  setting  them  aside  proved 
by  the  production  of  the  rule  of  court  2  Stark.  Ev.  215  (n).  The 
receipt  of  the  money  must  also  be  proved.  The  defendant  in  these 
cases  mw  deduct  the  payments  made  by  him  in  respect  of  the  an- 
nuity. Hicks  V,  Hicks f  3  East^  12.  See  Dams  v.  Bryan,  6  B.  and 
C.  651/  ante,  p.  228.  Where  a  scheme  for  establishing  a  tontine 
was  put  forth,  stating  that  the  money  subscribed  was  to  be  laid  out 
at  interest,  and  after  some  subscriptions  had  been  paid  by  the  direc- 
tors, in  whom  the  management  of  the  concern  was  vested,  but 
before  any  part  of  the  money  was  laid  out  at  interest,  the  directors 
resolved  to  abandon  the  project,  it  was  held  that  each  subscriber 
might,  in  an  action  £>r  money  had  and  received,  recover  the  whole 
of  the  money  advanced  by  him,  without  any  deduction  for  expenses. 
JiockeUs  V.  Crosby,  3  JB.  and  C.  814.'  So  the  money  paid  ior  the 
purchase  of  shares  may,  under  similar  circumstances,  be  recovered. 
Kempson  v.  Saunders,  4  Bingh.  b^  Where  a  fixed  sum  has  been 
paid  to  the  parish  by  the  putative  father  of  a  bastard,  and  the 
child  dies,  the  residue  of  the  sum  unexpended  may  be  recovered  in 
this  action.     Waikins  v.  Howktt,  I  B.  and  B.  1.^ 

In  cases  of  forgery^  Where  a  party  paying  money  upon  a  forged 
instrument  has  not  been  guilty  of  any  want  of  due  caution,  which 
in  consequence  of  tlie  character  which  he  fills  he  is  bound  to  exer- 
cise, and  has  not  by  his  conduct  affected  the  rights  of  any  other 
parties  to  the  instrument,  he  may  in  general  recover  back  the 
money  paid  by  him,  as  money  paid  under  a  mistake.  A  person 
who  discounts  a  forged  navy  bill,  may  recover  back  the  money,  as 
money  had  and  received  to  his  use.  Jones  v.  Ryde,  5  Taunt  488,^ 
1  Marsh,  157,  S.  C.  So  in  the  case  of  forged  bank-notes.  Per 
Gibbs,  C. «/.,  ibid.  So  where  a  banker  by  mistake  paid  a  bill  for 
the  honour  of  a  customer  whose  name  was  forged,  but  discovering 
the  mistake  gave  notice  thereof  to  the  holder  in  time  to  enable 
him  to  give  notice  of  non-payment  to  the  indorsers,  it  was  held  that 
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tiie  money  was  recoverable  from  the  holder.  Wilkinson  v.  Johnsoiif 
B.  and  C.  428.*  And  so  where  the  plaintiffi  discounted  for  the 
defendants  a  bill  of  exchange,  which  the  latter  did  not  indorse,  and 
the  signatures  of  the  drawer  and  acceptor  (the  latter  of  whom  kept 
an  account  with  the  plaintiflfs)  were  foiled,  it  was  ruled  that  the 
defendants  were  liable  to  refund  the  money*  Fuller  v,  Smithf  R. 
and  M.  49. 

But  where  the  party  paying  the  money  has  the  means  of  know- 
ing, or  is  bound  to  know,  that  the  handwriting  is  forged,  or  where 
by  his  delay  in  discovering  his  mistake  he  has  deprived  the  holder 
of  the  means  of  resorting  toother  parties  on  the  bill,  he  will  not  be 
allowed  to  recover.  Thus  where  two  bills  were  drawn  upon  the 
plaintiff,  one  of  which  he  accepted,  and  both  of  which  he  paid, 
and  it  appeared  that  the  handwriting  of  the  drawers  was  forged, 
it  was  held  that  it  was  incumbent  upon  the  plaintiff  to  be  satisfied 
that  the  bill  drawn  upon  him  was  the  drawer's  hand,  before  he  ac- 
cepted or  paid  it,  and  that  he  could  not  recover  the  amount.  Price 
V.  JVeal,  3  Burr.  1354, 1  W.  Bl  390,  S.  C.  see  B.  and  C.  434.«  So 
where  a  banker  paid  a  bill  which  purported  to  be  accepted  paya- 
able  at  his  house  by  one  of  his  customers,  and  the  forgery  of  the 
acceptor's  name  was  not  discovered  until  the  end  of  a  week,  it  was 
held  that  the  money  could  not  be  recovered  from  the  holder.  Smith 
V.  Mercer^  6  Taunt  76 ;'  see  3  B.  and  C.  435.*  Where  a  check 
drawn  by  a  customer  upon  his  banker  for  a  sum  of  money  describ- 
ed in  (he  body  of  the  check  in  words  and  figures,  was  afterwards 
altered  by  the  holder,  who  substituted  a  larger  sum  for  that  men- 
tioned in  the  check,  but  in  such  a  manner  that  no  person  in  the 
ordinary  course  of  business  could  observe  it,  and  the  banker  paid 
to  the  holder  this  larger  sum,  it  was  held  that  the  banker  could 
not  charge  his  customer  for  any  thing  beyond  the  sum  for  which 
the  check  was  oi^inally  drawn.  Hall  v.  Fuller^  5  B.  and  C.  750,* 
8  D.  and  R.  464,  S.  C. 

Money  paid  under  a  mistake  of  facts  or  of  Zatr.]  Money  paid 
under  a  mistake  of  facts,  and  which  the  party  receiving  it  has  no 
claim  in  conscience  to  retain,  is  recoverable  as  money  paid  with- 
out consideration.  See  the  cases  last  cited,  and  Bize  v.  Dickason^ 
1  T,  R.  285.  Milnes  v.  Duncan,  6  B.  and  C.  750.*  But  where  money 
b  paid  with  a  knowledge  of  all  the  facts,  but  under  a  mistake  of 
the  law,  it  cannot  in  general  be  recovered ;  Bilhie  v.  Lumley,  2 
East^  469 ;  Brisbane  v.  Dacres,  5  Taunt.  143  ;*  Cartwright  v.  RoW" 
ley,  2  Ksp.  723 ;  though  it  has  been  paid  under  a  protest  Brown 
V.  M'Kinally,  1  Esp.  279.  Where  an  article  is  sold,  which  turns  out 
to  be  of  less  value  than  the  price  given  for  it,  the  extra  price,  if 
there  be  no  fraud,  cannot  be  recovered  back ;  Per  Le  Blanc,  /., 
Cox  V.  Prentice,  3  M.  and  S.  349  ;  but  where  parties  agree  to  abide 
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by  the  weighing  of  any  article  at  any  particular  scales,  and  in  the 
weighing,  an  error,  not  perceived  at  the  time,  takes  place  from  an 
accidental  misreckoning  of  some  weight,  and  the  thing  is  reported 
t>f  more  weight  than  it  really  is,  and  the  price  is  paid  thereupon, 
money  had  and  received  is  sustainable.  Per  Lard  EUenborough^ 
ihid.  A  tenant  who  has  paid  rent  to  his  landlord,  and  has  afterwards 
been  ejected  by  a  third  person,  who  sues  him  for  the  mesne  profits, 
and  recovers  for  the  period  during  which  the  tenant  has  paid  his 
rent,  may  recover  the  rent  so  paid  from  his  landlord  in  an  action 
for  money  had  and  received,  the  landlord  not  having  set  up  any 
title  at  the  trial  of  the  ejectment.  JVewsome  v.  Graham^  10  B.  and 
C.  234.     See  1  Freeman^  479  {note  rf),  2d  ed. 

As  to  money  had  and  received  on  rescinding  a  contract,  see  ante, 
p.  141,  and  p.  190. 

Money  obtained  hy  fravd  or  duress,  ^cJ]  Where  money  has 
been  obtained  by  fraud  or  duress,  this  action  lies  to  recover  it ;  and 
money  fraudulently  obtained,  may  be  recovered  at  law,  although 
the  defendant  may  be  entitled  to  it  by  the  ecclesiastical  law.  Crock- 
ford  V,  Winter,  1  Campb.  124.  So  where  the  defendant  married 
the  plaintiff,  living  his  former  wife,  and  received  the  rents  of  her 
land,  they  were  held  recoverable  in  this  form  of  action.  Hasser  v. 
WaiUs,  1  Scdk,  28.  So  where  the  defendant  fraudulently  colluded 
with  J.  S.  who  was  insolvent,  to  obtain  wines  from  the  plaintiff,  the 
proceeds  of  which  eventually  came  to  the  defendant's  hands,  in  sa- 
tisfaction of  a  debt  due  to  him  from  J.  S.,  the  plaintiff  was  held  en- 
titled to  recover  in  this  action.  Abbotts  v.  Barry,  2  B,  and  B,  369,« 
5  B.  Moore,  98,  S.  C. 

So  where  a  man  has  been  compelled  by  duress  to  pay  money,  it 
may  be,  recovered  in  this  action,  as  where  he  has  paid  an  exorbitant 
sum  to  redeem  his  goods  from  pawn.  Asiley  v,  Reynolds^  2  Sir,  915. 
Where  goods  not  liable  to  seizure  are  seized  by  a  revenue  officer, 
who  extorts  money  to  release  them :  Irving  v,  Wilson,  4  T.  R,  485  ; 
where  a  corporation  officer  extorts  a  fee  for  granting  a  license ; 
Morgan  v.  Palmer,  2  B.  and  C.  729,*  where  a  sheriff  claims  and 
receives  a  larger  fee  than  he  is  entitled  to ;  Dew  v.  Parsons,  2  B, 
and  A.  568 ;  where  a  toll-keeper  exacts  an  illegal  toll ;  Parsons  v. 
Blandy,  Wightw.  22 ;  this  action  is  maintainable.  But  where  re- 
plevin would  be  the  proper  remedy,  this  action  does  not  lie,  as 
where  money  has  been  paid  to  release  goods  taken  as  a  distress ; 
Linden  v,  tlooper,  Cowp.  414 ;  and  where  an  action  is  brought, 
and  the  defendant  pays  the  demand  '^  without  prejudice,"  he  can- 
not afterwards  recover  the  money  so  paid.  Brown  v.  MKinally,  1 
Esp.  279.  So  money  recovered  by  legal  process,  though  in  fact 
not  due,  cannot  be  recovered  by  the  defendant  in  the  former  action. 
Marriott  v.  Hampton,  7  71  R.  269 ;  but  this  action  lies  to  recover 

•  0  Eng.  Com.  Law  Reps.  167.    '  9  Id.  S32. 


232  Assumpsit  for  Money  had  and  received. 

money  in  the  bands  of  an  overseer,  levied  on  a  conviction  which 
has  been  quashed.  Feltham  v,  Terri/j  cited  I  T.  R,  387. 

In  cases  qf  illegal  contractsJ]  Where  money  has  been  paid,  in 
pursuance  of  an  illegal  contract,  it  is  in  certain  cases  recoverable, 
as  money  had  and  received  to  the  use  of  the  party  paying  it.  It 
may  be  recovered  in  the  following  cases i  seel  Id.  BL  65 (n),  4th 
ed.  I.  When  the  contract  remains  executory  though  the  plaintiff 
and  defendant  be  in  pari  delicto,  Tappendall  v.  Randall,  2  B.  and 
P.  467.  Aubert  v.  Walsh,  3  Taunt.  277.  Busk  v.  Walsh,  4  Taunt. 
290,  per  Buller,  J.  Lowry  v.  Bourdieu,  Dougl.  468.  A  distinction, 
however,  has  been  taken  between  contracts  merely  illegal,  and 
contracts  to  perform  some  act  malum  in  se,  or  grossly  immoral,  in 
which  case  it  is  said,  the  courts  will  not  interfere  to  compel  the  re** 
payment  of  the  money,  even  though  the  contract  remains  execu- 
tory ;  but  the  distinction  between  mala  prohibita  and  mala  in  se 
has  been  frequently  denied.  See  Farmer  v.  Russel,  1  B.  and  P.  298. 
Aubert  v.  Maze,  2  B.  and  P.  371.  Cannan  v.  Bryce,  3  B.  and  A. 
179.*  II.  The  money  is  recoverable  from  a  stakeholder  into  whose 
bands  it  has  been  paid,  upon  an  illegal  consideration  executed  by 
the  happening  of  the  event  upon  which  the  wager  is  made ;  pro- 
vided the  money  has  not  been  paid  over  by  the  stakeholder  to  the 
other  party,  or  provided  the  plaintiff  has  demanded  it  before  it  was 
paid  over;  or  provided  that  the  stakeholder  has  paid  over  the  mo- 
ney without  the  authority  of  the  plaintiff  Cotton  v.  Thurland,  5 
T.  R.  405 ;  Bate  v.  Carttvright,  7  Price,  540 ;  Smith  v.  Buckmare, 
4  Taunt  474 ;  and  see  R.  and  M.  214  (n).  Hastelow  v.  Jackson,  8 
B.  and  C.  221.'  III.  The  money  is  recoverable,  though  the  con- 
tract be  executed,  provided  the  plaintiff  be  not  in  pari  delicto  with 
the  defendant.  Jacques  v.  Withy,  1  H.  BL  65.  Wuliams  v.  Hedley, 
8  East,  378.  IV.  The  agent  of  a  party  to  an  illegal  contract,  who 
receives  money  under  it,  to  the  use  of  his  principal,  cannot  set  up 
the  illegality  of  the  transaction  in  an  action  brought  against  him 
by  his  principal.  Tenant  v.  Elliott^  1  B.and  P.  3 ;  Farmer  v.  Rus^ 
sel,  id.  296 ;  but  see  MGregor  v.  Lowe,  R.  and  M.  37.  The  money 
IB  not  recoverable  where  the  contract  is  executed,  and  the  plaintiff 
is  in  pari  delicto  with  the  defendant.  Andree  v.  Fletcher,  3  T.  R. 
206.  Howson  v.  Hancock,  8  T.  R.  575.  Vandyk  v.  Hewett,  1  East, 
96.  Thistlewood  v.  Cracroft,  1  M.  and  S.  500.  Stokes  v.  Twitchin,  8 
Taunt  492.S 

On  transfer  of  debt  by  arrangement  between  three  parties.']  Where 
A.  was  indebted  to  3.  for  brokerage,  and  B.  was  indebted  to  C.  for 
money  lent,  apd  B.  gave  an  order  to  A.  to  pay  C.  the  sum  due 
from  A.  to  3.  as  a  security,  on  which  C.  lent  B.  a  further  sum 
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and  the  order  was  accepted  by  A.,  it  was  held  that  on  A.*8  refusal 
to  compty  with  the  order,  C.  might  maintain  an  action  for  monej 
had  and  received  against  him.  Israel  v.  JDotiglas^  1  H.  BL  239 ;  arid 
see  Wilson  v.  Caupland,  5  B.  and  A,  328.^  it  seems,  however,  that 
the  agreement  must  be  such,  that  the  debt  due  from  B.  to  C  is 
thereby  extinguished.;  Ctixon  v.  Chadley,  3  B*  and  C.  591  ;*  Whar* 
ion  V.  JValkery^B.  and  C.  165  ;^  and  the  debt  transferred  most  also 
be  a  demand  for  money  had  and  received.  Thus  where  A.  being 
indebted  to  B.  gave  him  an  order  upon  C,  his  (A.'s)  tenant  to  pay 
the  amount  of  the  next  rent  that  would  become  due,  and  B.  sent 
the  order  to  C.,  but  had  not  any  direct  communication  with  him 
upon  the  subject,  and  at  the  next  rent  day  C  produced  the  order 
to  A.,  and  promised  to  pay  the  amount  to  B.^  and  upon  receiving 
the  difierence  between  that  and  the  whole  rent,  A.  gave  a  receipt 
for  the  whole,  it  was  held  that  B.  could  not  recover  the  amount  of 
the  order  from  C,  either  in  an  action  for  money  had  and  received, 
or  upon  an  account  stated.  Wharton  v.  Walker^  4  B.  and  C  163.*^ 
Where  there  is  a  defined  and  ascertained  debt  due  from  A.  to  B.r 
and  a  debt  to  the  same  or  a  larger  amount  due  from  C.  to  A.,  and 
the  three  agree  that  C.  shall  be  B.'s  debtor  instead  of  A.,  and  C. 
promises  to  pay  B.,  in  an  action  by  the  latter  against  C.  it  is  incum'« 
bent  on  him  to  show,  that  at  the  time  when  C.  promised  to  pay  B. 
there  was  an  ascertained  debt  due  from  A.  to  B.  Fairlie  v.  Dawtoup 
8  £.  and  C.  395.' 

In  caselof  partnership.']  Where  two  persons  agree  to  divide  the 
profits  of  an  agency  between  themselves,  and  one  of  them  receives 
on  account  of  such  agency  a  certain  sum  of  money,  the  other  cannot 
maintain  this  action  for  a  moiety,  it  being  a  partnership  transaction, 
and  there  being  no  account  settled.  Bovdl  v»  Hammond^  6  JB.  and  C. 
149.'"  Bayley  dub.  See  Coffer  v.  Brian^  3  Bingh.  54,"  10  iB.  Moortf 
341,5.  C 


ASSUMPSIT  FOR  INTEREST. 

The  principle  upon  which  interest  is  claimed  is,  that  it  Is  a  matter 
of  contract  between  the  parties.  "  It  is  now  established  as  a  general 
principle  that  interest  isr  allowed  by  law  only  upon' mercantile  se- 
curities ;  or  in  those  cases  where  there  has  been  an  express  promise 
to  pay  interest ;  or  where  such  promise  is  to  be  implied  from  the 
usage  of  trade  or  other  circumstances.'*  Per  AbboUj  C.  •/.,  Hug- 
gins  V,  Sargent,  2  B.  and  C.  349.* 

Many  cases  are  to  be  found  at  variance  with  the  rule  as  above 
stated,  in  which  interest  has  been  allowed,  on  the  ground  that  the 
money  was  payable  at  a  day  certain,  a  ground  now  clearly  unten* 
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able.  See  Fetter  v.  Weston^  6  Bingh,  7I4.»  Thus  it  has  been  bdd 
that  interest  is  payable  on  a  sum  awarded  to  be  paid  on  a  cer- 
tain day.  Pinhom  v,  TackingUm,  3  Campb.  468 ;  and  see  Stmn" 
ford  V.  Bum,  Goto,  9.t  So  in  Chalie  v.  Duke  of  York,  6  Esp.  46, 
which  was  an  action  for  goods  sold  and  delivered,  Lord  Ellenbo- 
rough  said,  that  the  mere  settling  the  balance  did  not  entitle  the 
party  to  interest  from  that  time,  nor  was  he  so  entitled  unless  a 
time  was  fixed  for  the  payment  of  the  money,  from  which  time 
only  interest  could  be  claimed.  See  also  Bhmey  t>.  Henricks,  2 
Wils.  205. 

A  larger  rule  than  that  abovementioned  was  laid  down  by  Best, 
C.  J.,  in  AmoUv.  Redfem,  ^  Bingh.  269.'  ♦*  However  a  debt  is 
contracted,  if  it  has  been  wrongfully  withheld  by  a  defendant,  after 
the  plaintiif  has  endeavoured  to  obtain  payment  of  it,  the  jury  may 
eive  interest  in  the  shape  of  damages  for  the  unjust  detention  of  the 
debt"  Upon  ihh  opinion.  Lord  Tenterden  has  observed,  that  if 
adopted  as  a  general  rule,  it  might  frequently  be  made  a  question  at 
Nisi  Prius,  whether  proper  means  had  been  used  to  obtain  pay- 
ment of  the  debt,  and  such  as  the  party  ought  to  have  u6ed,  which 
would  be  productive  of  much  inconvenience.  Page  v.  NewmaTi^  9 
B.  and  C.  38L* 

In  case  of  mercantile  insiruments.']  The  mercantile  instruments 
which  carry  interest  are.  Bills  of  Exchange  and  Promissory  Notes. 
Where  the  bills  or  note  specifies  that  interest  shall  be  paid,  it  is 
payable  from  the  date ;  without  such  words,  from  the  time  when 
the  bill  or  note  becomes  due.  Kennerley  tx  Nash,  1  Stark,  452.^  Orr 
V.  Churchill,  1  H.  BL  227.  Doman  v.  Dibdin,  Ry.  and  Moo.  881. 
Upon  a  bill  or  note  payable  on  demand,  interest,  is  given  from  the 
time  of  the  demand  proved.  Blaney  v.  Hendricks,  2  W,  BL  761* 
But  where  by  the  terms  of  the  note,  the  maker  promised  to  pay 
legal  interest  on  demand,  Lord  Ellenborough  held  that  this  must 
mean  from  the  date  of  the  note.  Hopper  v,  Richmond,  1  Stark.  508.* 
Against  the  drawer  of  a  bill  interest  is  onfy  recoverable  from  the  time 
of  his  receiving  notice  of  dishonour.  Walker  v.  Barnes,  5  Taunt 
240.^  1  Marsh.  86,  S.  C.  See  Bayley  an  bills,  280.  It  is  said  by 
Bayley,  J.,  that  in  action  on  a  bill,  as  the  interest  is  in  the  nature 
of  damages,  the  Jury  may  disallow  it  in  case  they  are.  of  opinion 
that  the  delay  of  payment  has  been  occasioned  by  the  default  of 
the  holder.     Cameron  v.  Smith,  2  B.  and  A.  308. 

In  cases  of  implied  promise."]  A  promise  to  pay  interest  may  be 
implied  from  the  acts  of  the  parties.  Thus  wnere  a  balance  has 
been  settled  upon  an  allowance  of  interest  in  a  banker's  book ; 
that  is  an  admission  by  the  party  of  a  contract  to  pay  interest  on 
the  sums  advanced  to  him  by  the  banker.  Per  Lord  EUenbonmghf 
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CaUm  V.  Bragg,  15  East,  22a  So  inhere  the  plaintiffi  bad  acted 
BM  agents  for  the  defendanty  and  bad  advanced  monies,  and  at  tbe 
close  of  each  yearly  account,  which  was  delivered  annually,  bad 
charged  interest,  and  at  each  rest  had  added  the  interest  of  the 
preceding  year  to  the  principal,  Lord  EHenborough  held  that  the 
accounts,  which  had  not  ^been  objected  to  for  a  number  of  years, 
affi>rded  sufficient  evidence  of  a  promise  to  pay  interest  in  this  man* 
ner.  Bruce  v*  Hunter,  3  Campb,  467.  fiut  where  compound  in- 
terest  is  chained,  it  must  appear  that  tbe  party  knew  that  the 
practice  was  to  make  such  reste.  Mxjre  v,  Vaughim,  1  Starh  487  ;* 
and  see  Dawes  v.  Pinner,  2  Campb.  486  (n). 

Where  interest  is  not  allowed.']  It  has  been  held  that  interest 
cannot  be  recovered  on  money  received  to  the  use  of  another,  De 
HaveBand  v.  Bowerbank,  I  Campb.  50 ;  though  the  money  was  ob- 
tained by  fraud;  Crochford  v.  Winter,  1  Campb.  129;  nor  for 
money  lent  to  be  repaid  either  upon  demand,  or  at  a  given  time ; 
Cotton  V.  Bragg,  15  East,  224 ;  Higgins  v.  Sargent,  2  B.  and  C 
351 ;'  nor  where  the  borrower  by  a  written  instrument  promises  to 
repay  it  at  a  certain  time ;  Page  v.  JSTewman,  9  B.  and  C.  378 ;' 
nor  on  money  paid ;  Car  v.  Edwards,  8  Stark.  182 ;"  nor  on  money 
due  for  work  and  labour ;  Trelawney  v.  Ihomas,  1  H.  BL  303 ;  nor 
on  money  due  for  goods  sold  and  delivered  to  be  paid  for  on  a  cer- 
tain day ;  Gordon  v.  Swan,  12  East,  419;  2  Campb.  429  (n),  S.  C; 
nor  upon  a  policy  of  insurance;  Kingston  v*  Jirlntosh,  1  Campb. 
518 ;  nor  upon  a  policy  of  insurance  of  a  life,  where  the  money  is 
payable  six  months  after  the  proof  of  the  death ;  Higgins  v.  SoT' 
gent,  2  B.  and  C.  348  ;*  nor  on  a  ringle  bond ;  Ht^an  v.  Page,  1 
A  and  P.  337 ;  nor  on  rent ;  Per  Tindal,  C,  J.,  Foster  v.  WesUm^ 
6  Bingh.  714  ;*  nor  on  an  instrument  ^^  to  pay  1500^1  to  be  deliver- 
ed in  goods  by  three  payments  of  5002.  each,  at  three,  five,  and 
seven  months."    Foster  v.  Weston,  6  Bingh.  709.* 


ASSUMPSIT  ON  ACCOUNT  STATED. 

'  To  recover  upon  the  count,  on  an  account  stated,  the  plaintiff 
must  prove  an  absolute  acknowledgment  by  the  defendant  of  the 
plaintm 's  claim  ;  a  qualified  acknowledgment  is  not  sufficient,  as, 
**  I  would  have  paid  you  if  you  had  not  removed  the  grates.*' 
Evans  v.  Verity,  R.  and  M.  239.  Where  a  party  examined  before 
commissioners  of  bankrupt,  admitted  that  he  had  received  a  sum  of 
money  on  account  of  the  bankrupt,  after  an  act  of  bankruptcy,  but 
not  that  it  was  a  suhsbting  debt,  it  was  held  that  this  would  not 
support  a  count  on  an  account  stated  with  the  assignees.  Tucker 
V.  Barrow,  7  B.  and  C.  623."    And  unless  tbe  defendant  has  ad- 
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mitted  the  amount  of  the  debt,  it  must  be  proved  aliunde,  or  the 

Jlaintiff  will  only  be  entitled  to  a  verdict  for  nominal  damages ; 
)ix(m  V.  Deveridge,  2  C,  and  P.  109  ;•  but  in  an  action  by  the 
Elaintiir  as  executrix,  when  the  defendant  on  being  applied  to  by 
er  for  the  payment  of  interest,  stated  <;hat  he  would  bring  her 
some  on  the  following  Sunday,  it  was  held  that  though  this  was  an 
admission  that  something  was  due,  still  as  it  did  not  appear  what 
the  nature  of  the  debt  was,  nor  whether  it  was  due  to  the  plaintiff 
as  executrix,  or  in  her  own  right,  nor  that  it  was  one  for  which 
assumpsit  would  lie,  the  plaintiff  was  not  entitled  to  recover  even 
nominal  damages.  Green  v.  Davies,  4  B.  and  C.  235,*  Bemasconi 
V.  Anderson,  1  M.  and  M  183,  Teal  v,  Auty,  2  B.  and  B,  101,*  4 
-B.  Moore,  462,  S,  C.  It  is  sufficient  to  prove  the  account  stated 
without  giving  evidence  of  the  several  items  constituting  the  ac- 
count, Bartlett  v.  Emery,  1  T.  R.  42  (n),  and  proof  of  one  item  is 
sufficient  to  maintain  the  count.  Highmore  v.  Primrose,  6  M.  and 
S,  65.  Where  a  partnership  has  been  dissolved,  and  a  balance 
struck  between  the  partners,  and  there  has  been  a  promise  to  pay 
such  balance,  it  may  be  recovered  under  this  count :  Foster  ». 
Attanson,  2  T.  R.  479 ;  but  such  action  will  only  lie  on  a  final  ba- 
lance  of  the  partnership  accounts,  and  not  during  the  continuance 
of  the  partnership ;  Fromont  v.  Coupland,  2  Bingh.  170 ;'  nor  as 
it  seems  without  an  express  promise  to  pay  the  balance.  Ibid,  hut 
see  Rackstraw  v.  Imber,  Holt,  368,»^  Clark  v.  Glennie,  3  Stark.  10-^ 
^«^%  «•  Super,  2  M.  and  R.  166,  8  B.  and  C.  20»  S.  C. 

.^'^^  P'a»n tiff  may  recover  on  nn  account  stated  by  the  defendant 
with  his  (the  plaintiff's)  wife,  but  not  on  an  account  stated  by  the 
wife  of  the  defendant,  B.  JV.  P.  129,  unless  she  be  proved  to  be 
the  defendant's  agent  in  the  transaction,  ante,  p,  31.  Where  there 
were  accounts  between  A.  and  B.,  and  C.  became  a  partner  with 
JJ^  and  dealings  continued  between  B.  and  C.  as  partners,  and  A., 
who  afterwards  settled  an  account  with  B.  and  C,  wherein  was 

fK  k  ^^^  ^^^^^  ^"®  ^^^^  ^'  *^  ®-  *'^"®'  ^^^  Kenyon  held 
that  the  whole  might  be  given  in  evidence  on  a  count  on  an  account 

stated,  m  an  action  by  B.  and  G  Moore  v.  Hill,  Peake  Ev.  273, 
4tA  ed.;and  see  Gough  v.  Davies,  4  Price,  214,  David  v.  EUice,  5 
ij.  and  C.  196.k  An  account  stated  was  formerly  considered  con- 
clusive, but  a  greater  latitude  now  prevails,  in  order  to  remedy  the 
errors  which  may  have  crept  into  the  account  in  surcharging  the 
Items.  Per  Lard  Mansfield,  Trueman  v.  Hurst,  I  T.  R.  42.  If  the 
de  endant  accounts  with  the  plaintiff  in  a  particular  eharacter,  be 
will  be  taken  to  have  admitted  that  character.  Peacock  t).  Harris, 
10  Ji^ast,  104.     See  ante,  p.  27. 

A  promissory  note  not  properly  stamped  cannot  be  given  in  evi- 
dence as  an  admission  by  the  maker  upon  a  count  on  an  account 
scaled,  hreen  v.  Davies,  4  B.  and  C.  235.«  Nor  a  note  payable 
on  a  contingency.    Morgan  v.  Jones,  1  Crom.  and  Jervis,  162. 

1  i^r^SJ^?:  ^f '^  ^^'  ^^-    *  ^^  W-  310.    •  6  Id.  St.    f  9  Id.  36C 
♦  3ld.l3«.    M4ld.  147.    1 10  Id.  147.    *  llld.  »1. 
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Where  accounts  are  submitted  to  an  arbitrator,,  not  by  bond,  his 
award  may  be  given  in  evidence  under  the  count,  on  an  account 
stated,  keen  v.  Batshore,  1  Esp.  104.  And  where  an  incoming 
tenant  agrees  to  take  fixtures  at  a  valuation  to  be  made  by  two 
brokers,  and  such  valuation  is  made  and  the  tenant  enters,  the 
value  of  the  fixtures  may  be  recovered  under  a  count  on  an  account 
stated.    Salmon  v.  fVaWnifA  B.  Moore^  73*^ 


DEFENCE  IN  ASSUMPSIT. 

Pleas  in  abatement 

Upon  issue  taken  on  a  plea  in  abatement,  the  plaintiflT  must  be 
prepared  to  prove  the  amount  of  his  damages,  otherwise,  though 
the  issue  be  found  for  him,  he  will  only  be  entitled  to  nominal  dam- 
ages. Weleker  v.  Le  Pelletiery  1  Campb,  481.  It  has  been  already 
stated  which  party  has  a  right  to  begin,  where  issue  is  joined  upon 
a  plea  in  abatement    Ante,  p.  133. 

Plea  of  non-joinder  of  co-contractarJ]  Where  the  contract  has 
been  made  with  others  as  well  as  the  defendant,  evidence  of  that 
fact  will  support  a  plea  in  abatement  for  the  non-joinder.  . 

Where  one  of  several  joint  contractors  has  become  bankrupt,  he 
fliust  still  be  joined  as  defendant,  or  the  other  contractor  may 
plead  the  non-joinder  in  abatement  BoviH  v.  Wood,  2  M.  and  S. 
23.  Hawkins  v.Ramsbottom,  6  Taunt  119.'*  If  the  defendant  should 

Elead  his  bankruptcy,  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
im.  • 

Where  one  of  several  joint  contractors  is  an  infant,  he  ought  not 
to  be  joined,  and  if  the  defendant  pleads  his  non-joinder  in  abate- 
ment the  plaintiff  may  reply  the  infancy  of  the  co-contractor. 
Burgess  v.  Merrill,  4  Taunt  468.  But  where  instead  of  replying 
the  infancy,  the  plaintiff  replied  that  the  contract  was  made  by 
the  defendant  solely,  the  court  of  G)mmon  Pleas  held  that  the  plea 
was  supported  by  evidence  that  the  promise  was  made  by  the  de- 
fendant and  the  infant  jointly,  on  the  ground  that  the  contract  was 
not  void  as  to  the  infant,  but  voidable  only.  Gibbs  v.  Merrill,  3 
Taunt  307.  But  it  has  been  said,  that  a  contract  by  an  infant  for 
goods  for  the  purposes  of  trade  is  void  and  not  merely  voidable. 
rer  Bayley,  X  Thamtan  v.  lllingworth,  2  B.  and  C  826,'  post,  p. 
246. 

Where  the  parties  sought  to  be  joined  are  not  general  partners 
but  joint  contractors  in  the  transaction  in  question  only,  evidence 
mu9t  be  given  to  show  that  the  plaintiffknew  that  he  was  dealing 
with  all  of  them. 

So  where  the  parties  are  not  merely  joint  contractors,  but  gene- 

>  le  Eng.  Com.  Law  lUpt.  363.    "  1  Id.  349.    >  9  Id.  266. 
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ra]  partners,  thoagb  one  partner  has  authority  to  bind  the  others  in 
matters  relating  to  the  partnership,  yet  if  the  contract  is  made  by 
the  defendant  alone,  and  the  plaintiff  is  hot  aware  that  he  is  deal- 
ing with  the  partnership,  the  non-joinder  cannot  be  pleaded  in 
abatement  MuUeU  v.  Hook^  1  M.  and  M.  88.  Doo  v.  Ckippendetif 
AbboU  (m  Shipping,  96,  5th  ed,  Baldney  v.  Ritchie,  1  Stark.  83a* 
^ed  vide  Dubois  v.  LuderU  5  TauaL  609.'  In  order,  therefore,  to 
support  the  plea  in  abatement  in  such  case,  it  must  be  shown  that 
the  plaintiff  knew  that  he  was  dealii^  with  the  partnership ;  proof 
that  the  transaction  took  place  at  the  office  of  the  partnership,  that 
the  defendant  and  his  partners  publicly  held  themselves  forth  as 
partners  in  such  transactions,  or  that  the  plaintiff  had  previous 
dealings  with  the  partnership,  will  be  evidence  in  support  of  the 

J  ilea.  On  the  other  hand,  any  acts  on  the  part  of  the  defendant 
rem  which  it  can  be  inferred  that  h^  treated  the  transactions  as 
several  and  not  joint,  will  be  evidence  for  the  plaintiff.  Where^ 
in  answer  to  a  plea  of  non-joinder,  the  plaintin  gave  in  evidence 
several  letters  to  him  from  the  defendant,  in  which  he  promised  to 
pay  the  money  in  question,  without  making  any  mention  of  his 
partners.  Lord  Ellenborough  held  the  letters  conclusive  evidence 
that  the  debt  was  due  from  the  defendant  individually.  Murray 
V,  SamermUe,  3  Campb.  99  (n). 

There  are  many  cases  in  which  a  party  entering  into  a  contract 
in  his  own  name  on  behalf  of  others  may  be  sued,  or  those  for  whom 
he  contracts  may  be  sued.  .  Per  Bayley,  J.,  HaU  v.  Smith,  1  B, 
and  C.  407.4  Thus  where  a  promissory  note  began  ''  I  promise 
to  pay,"  and  was  signed  "  For.W.  &,  W.  P,  S.,  &c.'»  «  William 
Smith,"  and  William  Smith  pleaded  in  abatement  the  non-joinder, 
on  which  issue* was  taken,  it  was  held  that  the  issue  was  rightly 
found  for  the  plaintiff  Ibid.  See  March  v.  Ward,  Peake,  130. 
Clark  V.  Blackstock,  HotL  474.' 

With  regard  to  the  competency  of  witnesses  it  has  been  held, 
that  where  the  plea  states  that  the  promises  were  made  jointly 
with  Au,  B.,  the  plaintiff  might  call  A.  B.,  since  if  the  plaintiff  re- 
covered he  would  be  Uable  to  contribution,  and  the  record  in  the 
action  pending  would  not  be  evidence  for  him  in  an  action  by  the 
defendant  for  contribution.  Cossham  v.  Gddney,  2  Stark.  414.* 
But  he  is  not  a  competent  witness  for  the  defencbnt,  since  his  evi* 
dence  would  go  to  discharge  himself  from  contribution  and  from  his 
share  of  the  costs.  Hare  v,  Munn,  1  M.  andM.  241  (n).  Evans  v. 
Yeatherd,  2  Bingh.  133 ;« and  ante,  p.  89.  But  the  declarations  of 
the  party  named  in  the  plea,  made  before  action  brought,  are  ad- 
missible for  the  defendant     Clay  v.  Langhw,  1  M.  and  M.45. 

Plea  qf  misnomer.']  The  usual  form  of  the  plea  of  misnomer  is, 
that  the  party  is  named  and  called  by  the  name  of — (the  correct 

•  2  Eog.  Com.  Law  Repi.  416.       »  1  Id.  207.    1 8  Id.  1  IS.    '  3  Id  159. 
•3  Id. 409.    >9Id.346. 
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name)  without  this  that  he  was  or  ever  has  been  called  bj  the 
name  of— (die  wrone  name).  2  Chittt^s  PL  450»  Sd  ed.  The  usual 
replication  to  this  pka  is,  that  the  party  was  and  stUl  is  laiown  as 
well  by  the  name  of — (the  name  by  which  he  is  sued)  as  by  the 
name  of— <&c.  Id.p»  616.  Upon  this  issue  the  plaintiff  need  not 
prove  the  baptismal  name,  but  it  will  be  sufficient  to  show  that  the 

girty  is  generally  known  by  the  name  by  which  he  sues  or  is  sued. 
Ut  if  the  plea  is,  that  the  party  was  baptized  by  a  certain  name, 
and  the  replication  that  he  was  not  so  baptized)  evidence  of  his  re- 
puted name  is  not  sufficient,  and  his  baptism  must  be  proved. 
JVekker  v.  Le  Pettetier^  1  Campb.  479.  If  the  plaintiff  replies  that 
the  defendant  is  estopped  by  having  put  in  bail  in  the  wrong  name, 
see  Chittjfs  PL  616,  Sd  ed,y  he  must  prove  the  estoppel  by  an  ex« 
amined  copy  of  the  recognizance  of  bail  enrolled.  Meredith  r.  Hod' 
gesy  2  Bos.  and  PuL  J^.  R.  45a 

Pleas  in  bar. 

In  asBumpsit  all  the  most  usual  matters  of  defence  may  be  given 
in  evidence  under  the  general  issue  (see  the  several  heads  post^)  but 
a  tender,  the  statute  of  limitations,  bankruptcy,  a  discharge  under 
the  insolvent  act,  and  a  set-off  (except  in  actions  by  assignees  of 
bankrupt,  or  where  a  notice  of  set-off  is  given),  must  be  specially 
pleaded.  Vide  post  So  matter  of  defence  arising  after  action 
brought,  cannot  be  given  iir  evidence  under  the  general  issue,  but 
must  be  speciallypleaded.  Le  Brett  v.  PapiUonf  4  East^  508.  Lee 
V.  Levy^  B.  and  C.  S90.* 

Accord  and  Satisfaction, 

Accord  and  satisfaction  may  be  given  in  evidence  under  the  ge- 
neral issue.  Paramour  v.  Johnson,  12  Mod.  377 ;  and  accord  and 
satisfaction  by  one  defendant  is  a  bar  for  all.  Com.  Dig.  Accord 
(A.  I).  The  defendant  must  prove  the  accord  executed ;  there- 
fore, where  there  is  an  agreement  to  pay  money  in  satisfaction,  it 
is  not  good  to  show  that  he  has  always  been  ready  to  pay  it,  or  a 
tender  or  refusal  Id.  (B.  4.)  Peyio^s  case,  9  Rep.  79,  b;  but  see 
Bradley  v.  Gregory ,  2  Campb.  885,  post  So,  though  an  accord  to 
do  a  thine  at  a  future  day  is  good,  yet  it  must  be  proved  to  be  exe- 
cuted before  action  brought.  1  RoLAb.  129,  /.  17. 

It  must  appear  to  be  a  reasonable  satisfaction,  and  therefore  ac- 
ceptance of  a  less  sum  cannot  be  a  satisfaction  in  law  of  a  greater 
sum  then  due.  Fitch  v.  Sutton,  5  East,  280 ;  but  where  a  debtor 
entered  into  an  agreement  with  his  creditors  (though  not  under 
seal)  whereby  they  agreed  to  receive  a  certain  sum  per  cent  in  sa- 
tisfaction of  their  demands,  and  released  the  remainder,  in  consi- 
deration that  half  the  composition  should  be  secured  by  the  accep- 
tances of  a  certain  person  (also  a  creditor),  which  security  was 

« 10  Sag..  Com.  Law  Repi.  364. 
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given,  and  paid  when  due,  it  was  held  that  this  was  a  rafficient  ac- 
cord and  satisfaction  executed^  and  that  a  creditor  who  had  re* 
cetved  it  could  not  afterwards  sue  the  debtor,  for  to  do  so  would  be 
a  fraud  upon  the  security.  Steinman  v.  MagnuSf  II  Eaety  390.  See 
Lewis  t>.  JmeSf  4  B.  and  C.  513. ""  So  where  all  the  creditors  of  m 
man  sign  an  agreement  to  give  him  time  for  the  payment  of  their 
respective  debts  by  instalments,  and  to  take  promissory  notes  for 
the  amount,  such  agreement  is  binding  upon  each,  the  signing  by 
the  others  being  a  sufficient  consideration,  and  they  cannot  sue  for 
the  original  debt  Boothbey  v.  Sowden^  3  Campo.  175;  see  also 
Wood  V.  Robertsj  %  Starlu  417.^  But  to  operate  as  a  satisfaction, 
the  composition  must  be  paid ;  and  thereiore,  where  the  plaintiff 
had  agreed  with  tho  defendant  and  the  rest  of  the  defendant's  ere* 
ditors  to  take  a  composition  secured  by  the  defendant's  notes,  and, 
on  defendant  assigning  certain  debts  to  the  creditors,  to  execute  a 
general  release,  and  all  the  other  creditors  accepted  the  composi- 
tion and  executed  the  release,  it  was  held  that  the  plaintifl^  although 
he  might  have  received  his  notes  had  he  applied  for  them,  not  hav- 
ing received  them*,  might  sue  on.  his  original  demand,  no  tender  of 
the  notes  having  been  made.  Crawley  v»  Hillary,  2  M,  and  Sr  120 ; 
and  see  Walker  v.  Seaborne,  1  TaunL  520.  But  had  the  notes 
been  tendered,  it  would,  as  it  seems,  have  been  sufficient.  Thus, 
where  the  defendant's  creditors  agreed  to  take  a  composition  on 
their  respective  debts,  to  be  secured  partly  by  the  acceptances  of 
a  third  person,  and  partly  by  the  defendant's  own  notes,  and  to  ex- 
ecute a  composition  deed  containing  a  clause  of  release,  it  was  held 
by  Lord  EUenborough  that  a  creditor  who  had  come  in  under  the 
agreement,  and  to  whom  the  acceptances  and  notes  were  regularly 
tendered,  but  who  had  refused  to  execute  the  composition  deed 
after  it  had  been  executed  by  all  the  other  creditors,  could  not  sue 
for  his  original  debt.  Bradley  v.  Gregory,  2  Canvpb.  383 ;  hnJl  see 
Peytoe^s  case^  9  Rep.  79  6,  supra.  See  also  Butler  v.  Rhodes,  \ 
Esp,  236.  In  the  following  case  the  literal  performance  of  the  sti- 
pulations in  the  composition  deed  was  dispensed  with.  A.  being  in- 
solvent, by  agreement  stipulated  to  assign  his  property  immediate- 
ly, the  creditors  consenting  that  the  business  should  be  carried  on 
K>r  their  benefit  until  the  next  Michaelmas,  and  that  then  the  pro- 
perty should  be  divided  amongst  them ;  and  the  insolvent  accord- 
ingly assigned  his  effects.  At  the  next  Michaelmas  several  of  the 
creditors  who  had  signed  the  instrument  agreed  that  the  business 
should  be  carried  on  by  the  trustees  for  a  further  time.  It  was  held 
that  a  creditor  who  had  signed  the  first  agreement,  but  who  had 
not  in  any  way  concurred  in  the  second,  could  not  maintain  an  action 
against  the  insolvent  for  a  debt  existing  at  the  time  of  the  first 
agreement    CorA:  v.  Saunders,  1  B.  and  A.  46. 

^  10  Eng .  Com.  Law  Reps.  393.    ^  3  Id.  41 U 
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Coverture. 

The  coverture  of  the  defendaDt  at  the  time  of  the  contract  en- 
tered into  is  usually  a  good  defence  under  the  general  issue,  but  in 
some  cases  a  married  woman  has  been  allowed  to  be  sued  as  a  feme 
sole.  If  the  wife  of  a  foreigner  resident  abroad  live  and  trade  here 
as  a  feme  sole,  she  may  be  sued  as  such.  De  Guilion  v.  VAigle^  1 

B.  and  P.  357.  And  where  a  French  emigrant  left  his  wife  in  this 
country,  and  resided  himself  abroad,  Lord  Kenyon  held  that  this 
Mras  tantamount  to  an  abjuration  of  the  realm  in  a  native,  and  that 
the  wife  might  be  sued  as  a  feme  sole.  Walford  v.  Duchess  de  Pi- 
enne^  2  Esp.  554.  Francks  v,  Samej  Id.  587.  But  in  a  similar  case 
Lord  Ellen Dorough  held  that  the  wife  was  not  so  liable,  and  the 
Court  of  King's  Bench  concurred  in  that  opinion.  Kay  v.  Duchess 
de  Piennej  3  Campb.  123.  A  f^me  covert  living  apart  from  her 
husband,  and  having  a  separate  and  sufficient  maintenance,  cannot 
be  sued  as  a  feme  sole.  Marsh,  v.  Ruttofif  8  71  R.  545*  Nor  can 
the  wife  of  an  Englishman  who  is  resident  abroad  be  so  sued. 
Marsh  v.  Hutchinson,  2  B.  and  P.  226 ;  and  see  B(^get  v.  Frier,  1 1 
East^  301.  Even  a  divorce  &  mensd  et  thoro  for  adultery  does  not 
so  far  destroy  the  relation  of  husband  and  wife  as  to  render  the 
latter  liable  as  a  feme  sole.  Lewis  v.  Lee,  3  B.  and  C.  291.'  But 
after  a  divorce  ab  initio  the  wife  becomes  a  single  woman  by  ope- 
ration  of  law,  and  it  is  the  same  as  if  she  had  always  remained 
single.  Anstey  v.  Manners,  GoWf  11.^  And  so  where  the  husband 
has  abjured  the  realm.    Lean  v.  Schultz,  2  W.  Bl.  1199,  3  B.  and 

C.  297,*  or  been  transported  for  a  limited  period,  the  wife  is  to  be 
considered  as  a  feme  sole.  Carrol  v.  Blacou),  4  JSsp.  27.  See  2  B. 
and  P.  233. 

Where  coverture  is  the  defence,  the  defendant  may  prove  her 
marriage  by  a  copy  of  the  register,  with  proof  of  identity,  ante,  p. 
62 ;  or  by  die  usual  presumptive  evidence  of  marriage,  reputation 
and  cohabitation.  Leader  v.  Barry,  1  Esp.  353.  Kay  t).  Duchess  of 
Pienne,  3  Campb.  123.  Birt  v.  Barlow,  Dougl.  166.  And  she  must 
show  that  her  husband  was  living  at  the  time  of  the  debt  contract- 
ed. If  she  shows  him  to  have  been  alive  within  seven  years  it  will 
be  sufficient.  Hopewell  v.  De  Pinna,  2  Campb.  113,  ante,  p.  18. 
Acknowledgments  by  the  defendant,  and  the  person  whom  she  al- 
leges to  be  her  husband,  of  their  marriage,  without  actual  proof  of 
the  marriage,  or  of  reputation  of  marriage,  are  insufficient  to  prove 
the  coverture.     Wilson  v.  Mitchell,  3  Campb.  394. 

Fraud.'\    The  proof  of  fraud  in  the  party  seeking  to  enforce  a 
rx>ntract  is  a  good  defence.    Thus,  where  the  defendant  errone- 
ously supposed  that  a  picture  had  been  in  the  possession  of  Sir  F. . 
Agar,  and  purchased  it  from  the  agent  of  the  plaintiff,  who  was 
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aware  of  the  error,  but  did  not  undeceive  the  defendant,  Lord  El* 
lenborough  held  thai  the  plaintiff  could  not  recover  the  sum  for 
which  the  picture  was  sold.  Hill  v.  Gray,  1  Stark.  434.*  So  where 
goods  are  falsely  described  as  '*  the  property  of  a  gentleman  de- 
ceased." Per  Lord  Mansfield,  Bexwell  v.  Christie,  Cotop.  395.  So 
where,  at  a  sale  by  auction,  the  owner  of  the  goods  employs  a  per- 
son to  bid  for  him,  and  the  buyer  has  no  notice  of  such  appoint- 
ment, it  is  a  fraud,  and  the  seller  cannot  recover  the  price.  Crow- 
der  V.  Austin,  3  Bingh.  368.»  2  C.  and  P.  319,  S.  C,  fVheeler  v.  Col-- 
Kerf  1  M  and  M.  126.  Vide  ante,  p.  138. 

Illegality,']  Where  a  contract  is  illegal  or  immoral,  it  cannot  be 
enforced,  and  proof  of  its  illegal  or  immoral  nature  will  be  a  de- 
fence to  the  action.  Thus,  if  goods  are  sold  to  be  applied  to  an  il- 
legal purpose,  with  the  knowledge  of  the  vendor,  an  action  cannot 
be  maintained,  as  in  the  case  of  brewers'  drugs.  Langton  v.  Hughes^ 
1  M,  and  5.  593.  So  in  the  case  of  bricks  under  the  statutable 
size.     Law  v.  Hodgson,  1 1  East,  300. 

So  in  an  action  for  work  and  labour,  the  illegality  of  the  trans- 
acticHi  will  be  a  defence.  A  party  will  not  be  permitted  to  sue 
either  for  work  and  labour  done,  or  materials  provided,  where  the 
whole  combined  forms  one  entire  subject-matter,  made  in  violation 
of  the  provisions  of  an  act  of  parliament.     Bensley  v.  Bigndd^  5 

B.  and  A.  335.^  So  the  printer  of  an  immoral  and  libellous  book 
cannot  maintain  an  action  for  his  bill  against  the  publisher  who 
employed  him.  Poplett  v,  Stockdale,  R.  and  M.  337 ;  and  see  Coates 
V.  Button,  3  Stark.  61.« 

But  where  the  party  seeking  to  enforce  the  contract  has  been 
guilty  of  contravening  a  law  made,  not  for  the  protection  of  the 
pubhc,  but  of  the  revenue  only,  this  is  not  such  an  illegality  as  will 
prevent  him  from  recovering  at  law.    Brown  v,  Duncan,  10  JB.  and 

C.  93;  and  see  Hodgson  v.  Temple,  5  Taunt.  181,^  Johnson  v.  Hud- 
son, 11  Eastf  180. 

Illegality. — Sale  of  spirituous  Uquors. — Drunkenness^  By  stat 
24  Geo.  II.  c.  40,  s,  12, ''  No  person  or  persons  whatsoever  shall  be 
entitled  unto,  or  maintain  any  action,  cause,  or  suit  for,  or  recover, 
either  in  law  or  equity,  any  sum  or  sums  of  money,  debt  or  de- 
mands whatsoever,  for  or  on  account  of  any  spirituous  liquors,  un- 
less such  debt  shall  have  really  been  and  bondjide  contracted  atone 
time  to  the  amount  of  twenty  shillings  or  upwards ;  nor  shall  any 
particular  article  or  item  in  any  account  or  demand  for  distilled 
spirituous  liquors  be  allowed  or  maintained,  where  the  liquors  de- 
livered at  one  time,  and  mentioned  in  such  article  or  item,  shall 
not  amount  to  the  full  value  of  twenty  shillings  at  the  least,  and 
that  without  fraud  or  covin,  and  where  no  part  of  the  liquors  so 

•«En^.  Com.  Law  Reps.  459.   *  13  Id.  11.   >»  7  Id.  131.   *  14  Id.  163.   Mid.  67. 


UkgcMty.  343 

fiold  or  delivered  sball  have  been  returned,  or  agreed  to  be  re- 
turnedy  directly  or  indirectly/'  This  statute  does  not  extend  to 
the  case  of  a  person  yvho  purchases  liquors  in  small  quantities  to 
retail  them  again,  as  the  keeper  of  an  eating-house.  Jackson  v, 
AUria,  Peake,  )8%  a.  Gilpin  v.  Rundle,  1  Selw.  JV.  P.  61,  4th  ed. 
But  it  applies  to  the  case  of  a  tavern-keeper's  bill  which  the  de- 
fendant has  contracted,  and  in  which  there  are  items  for  spirits 
supplied  to  the  defendant's  eucsts.  Bumyeat  v.  Hutchinson^  5  B. 
ana  A  241.*  And  a  bill  of  exchange,  part  of  the  consideration  of 
which  is  for  spirituous  liquors  sold  in  less  quantities  than  twenty 
shillings,  is  wholly  void.  Scott  v.  GiUmore^  3  Taunt  226.  GaitskiU 
v.  Greaiheady  1  £>.  and  R,  359.'  But  where  a  bill  had  been  ac- 
cepted by  an  officer  in  payment  of  small  quantities  of  spirits  under 
twenty  shillings,  supplied  for  recruits  and  others  under  the  defend- 
ant's command.  Lord  Ellenborough  was  of  opinion  that  the  bill  was 
not  invalid.    Spencer  v.  Smithf  3  Campb.  9. 

Drunkenness  being  a  punishable  onence,  a  publican  cannot  re- 
cover for  beer  furnished  to  third  persons  by  order  of  the  defendant, 
if  the  defendant  has  previously  become  intoxicated  by  drinking  in 
his  house.    Brandon  v.  Old,  3  C.  and  P.  440.' 

Illegality — Sunday."]  By  29  Car.  II.  c.  7,  s.  1,  no  tradesman,  ar- 
tificer, workman,  labourer,  or  other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business,  or  work,  of  their  ordinary 
callings,  upon  the  Liord's-day,  or  any  part  thereof  (works  of  neces- 
sity and  charity  alone  excepted).  Upon  this  statute  it  has  been 
held  that  a  horse-dealer  cannot  maintain  an  action  upon  a  contract 
for  the  sale  and  warranty  of  a  horse,  made  by  him  upon  a  Sunday. 
Finnell  v.  Ridler^  5  B.  and  C.  408.^  But  where  A.  not  knowing 
that  B.  was  a  horse-dealer,  made  a  verbal  bai^in  with  him  on  a 
Sunday  for  the  purchase  of  a  horse,  and  the  price  which  was  above 
10/.  was  then  specified,  and  the  horse  warranted,  but  it  was  not 
delivered  till  the  following  Tuesday,  when  the  money  was  paid,  it 
Was  held  that  there  was  no  complete  contract  till  the  delivery  of 
the  horse,  and  consequently  that  the  contract  was  not  void  under 
the  statute.  Blozsome  v.  Williams,  3  B.  and  C.  232.'  Though 
the  contract  was  made  by  an  agent,  and  the  objection  is  taken  by 
the  party  at  whose  request  it  was  entered  into  on  the  Sunday,  it 
cannot  be  enforced.  Smith  v.  Sparrow,  4  Bingh,  84.'^  But  where 
goods  were  bought  on  a  Sunday,  and  the  purchaser  afterwards, 
while  the  goods  were  in  his  possession,  made  a  promise  to  pay  for 
them,  it  was  held  that  the  seller  was  entitled  to  recover  on  a 
quantum  meruit.  Williams  v.  Paul,  6  Bingh.  653.*  The  statute 
does  not  make  every  work  or  business  done  on  the  Lord's-day  il- 
legal, the  object  of  the  statute  being  to  prevent  persons  carrying 
00  their  tracie  and  ordinary  occupations  and  callings  on  the  Lord's- 
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day.  Therefore,  the  hiring  ofa  servant  by  a  farmer  on  a  Sunday 
is  eood.  R.  V.  fVhitnashf  1 S.  and  C.  596.*  See  also  BegHe  v.  Levif 
1  Crom.  andJerv.  180. 

Immorality.']  One  who  is  parly  to  an  immoral  contract  cannot 
enforce  it.  Thus  the  price  of  obscene  or  libellous  prints  cannot  be 
recovered.  Fores  v.  johnes,  4  Esp,  97.  So  an  action  for  use  and 
occupation  will  not  lie  if  the  plaintiff  knew  that  the  premises  were 
to  be  occupied  for  the  purpose  of  prostitution.  Jennings  v.  Throg' 
morion f  R.  and  M.  251,  ante,  p.  147.  And  where  an  action  was 
brought  against  the  defendant  for  board  and  lodging,  and  it  ap- 
peared that  she  was  a  prostitute,  and  had  boarded  and  lodged 
with  the  plaintiff  who  kept  a  house  of  ill-fame,  and  who,  besides 
what  she  received  for  the  board  and  lodging  of  the  defendant,  par- 
took of  the  profits  of  her  prostitution,  LordKenyon  was  of  opinion, 
that  such  a  demand  could  not  be  heard  in  a  court  of  justice.  i7oir- 
ard  V.  HodgeSy  Selw.  JV.  P.  67, 4th  ed.  But  a  person  may  recover 
the  amount  of  goods  sold  to  a  prostitute,  unless  he  expects  to  be 
paid  out  of  the  profits  of  her  prostitution,  and  sells  her  the  clothes 
to  enable  her  to  carry  it  on.  Bowry  v.  Bennett^  1  Campb.  848.  So 
where  the  plaintiff  was  employed  to  wash  clothes  for  a  prostitute, 
and  knew  her  to  be  such,  and  the  clothes  consisted  principally  of 
expensive  dresses,  and  some  gentlemen's  night-caps,  it  was  held 
that  he  was  entitled  to  recover.    Lloyd  v.  Jbhnson^  1  B.  and  P.  340. 

Insolvency — discharge  vnder  the  insolvent  act]  By  the  general 
insolvent  act  7  Geo.  IV.  c.  57,  s.  76,  a  copy  of  the  petition,  sche- 
dule, order,  and  other  orders  and  proceedings  under  the  act  pur- 
porting to  be  signed  by  the  officer  in  whose  custody  the  same  shall 
DC,  or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  such  pe- 
tition, schedule,  order,  or  other  proceeding,  and  sealed  with  the 
seal  of  the  insolvent  court,  shall,  at  all  times,  be  admitted  in  all 
courts  whatever,  and  before  commissioners  of  bankrupts,  and 
justices  of  the  peace,  as  sufficient  evidence  of  the  same,  without 
any  proof  whatever  given  of  the  same,  further  than  that  the  same 
is  sealed  with  the  seal  of  the  said  court  as  aforesaid.  The  power 
given  by  this  clause  of  offering  a  certified  copy  in  evidence  does 
not  take  away  the  right  of  the  party  to  give  the  original  order  of 
adjudication  in  evidence.  Northam  v  Latouche,  4  C.  and  P.  143,» 
Where  a  defendant  pleads  that  he  was  discharged  under  the  above 
act,  and  the  replication  denies  that  such  discharge  took  place,  the 
defendant  need  not  prove  the  filing  of  the  petition.  Andrews  v. 
Pledger,  4  C.  and  P.  274,'  1  M.  and  M.  MSS.  S.  C.  The  only 
evidence  which  appears  to  be  necessary  under  the  plea  of  dis- 
charge is,  the  copy  of  schedule  to  show  that  the  defendant  is  dis- 
charged from  the  debt  in  question,  and  the  copy  of  the  adjudication 
to  prove  the  actual  discharge. 
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Under  the  former  insolvent  act,  53  Greo.  IIL  c.  102,  s.  10,  it  was 
held  that  an  order  made  by  the  insolvent  court  for  the  dischai^e, 
and  delivered  to  the  gaoler  in  whose  custody  the  prisoner  was,  was 
evidence  of  the  discharge.  Keal  v.  Isaacs,  4  B.  and  C.  335,p  6  D. 
and  R.  484,  S.  C.  By  7  Geo.  IV.  c.  67,  s.  54,  the  court  is  directed 
to  issue  a  warrant  to  the  gaoler  for  the  discharge. 

Infancy. 

That  the  defendant  was  an  infant  at  the  time  of  the  contract 
made^  is  a  good  defence  (unless  the  action  be  for  necessaries),  and 
may  either  be  pleaded  or  given  in  evidence  under  the  general  issue. 
But  where  the  action,  though  in  form  ex  contractu,  is  in  fact  found- 
ed upon  the  tort  of  the  defendant,  his  infancy  will  be  no  defence. 
Thus  an  action  for  money  had  and  received  will  lie  against  an  in- 
fant for  money  which  be  has  embezzled.  Bristow  v.  Eastman,  1 
Esp.  172. 

What  are  Tiecessaries^  An  infant  may  bind  himself  for  neces- 
saries, that  is,  for  meat,  drink,  apparel,  medicines,  and  similar  ne- 
cessaries, and  also  for  his  good  teaching,  or  instruction.  Co.  LitL 
172.  a.  Com.  Dig.  Enfant  {B.  5).  The  question  of  necessaries  is  a 
relative  fact  to  be  governed  by  the  fortune  and  circumiftfances  of 
the  infant,  and  the  proof  of  those  circumstances  lies  on  the  plaintiff 
Per  Lord  Kenyon,  Ford  v.  Fothergill,  1  Esp.  211.  Whether  neces- 
saries or  not  is  a  mixed  question  of  law  ana  fact.  Maddox  v.  Miller, 
1  M.  and  S.  738.  An  infant,  being  a  captain  in  the  army,  is  liable 
for  a  livery  ordered  by  him  for  his  servant,  though  not  for  cockades 
for  the  soldiers  of  his  company.  Hands  v.  Slaney,  8  T.  R.  578 ;  and 
see  Coates  v.  Wilson,  5  Esp.  152.  So  an  infant  may  bind  himself 
to  pay  a  fine  due  upon  his  admission  to  a  copyhold  estate.  Evelyn  v. 
Chichester,  3  Btirr.  1717.  So  for  necessaries  supplied  to  his  wife. 
Turner  v.  Trisby,  1  Str.  168.  JB.  JVI  P.  165.  So  for  money  ad- 
vanced in  order  to  liberate  him  when  taken  in  execution  for  neces- 
saries. Clarke  v.  Leslie,  5  Esp.  28. 

Whai  are  not  necessaries.'\  Although  an  infant  may  enter  into 
a  partnership,  yet  he  will  not  be  liable  for  the  contracts  of  the 
partnership  entered  into  during  his  infancy,  but  he  will  be  liable 
upon  such  contracts  entered  into  subsequently  to  his  attaining 
his  full  age,  unless  he  notifies  his  disaffirmance  of  the  partner- 
ship. Go(Sle  V.  Harrison,  5  B.  and  A.  147."^  It  is  the  duty  of  a 
tradesman  dealing  with  an  infant  to  make  inquires  from  the  pa- 
rents, for  if  the  infant  is  supplied  with  necessaries  by  them,  the 
tradesman  cannot  recover  for  those  which  be  has  furnished.  Cook 
V.  Deaton,  3  C.  and  P.  114.'  An  infant  is  not  liable  upon  an  ac- 
count stated,  even  though  it  appears  to  be  for  necessaries ;  nor  can 
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the  account  stated  be  used  as  evidence  by  way  of  admission  on  the 
part  of  the  defendant  to  show  that  necessaries  have  been  supplied 
to  that  amount  Ingledew  v.  Douglas,  2  Stark.  36/  Nor  on  a  bill 
of  exchange,  though  given  for  necessaries.  Williamson  v.  Waits,  1 
Campb.  552.  But  he  will  be  liable  on  a  bill  accepted  after  twenty- 
one,  though  drawn  before.  Steveiis  v,  Jackson,  4  Campb.  164. 
However,  where  goods  were  delivered  to  a  carrier  for  an  infant,  the 
infant  cannot  be  charged,  though  the  goods  do  not  reach  him  till 
after  he  is  of  age,  for  the  property  vests  on  the  delivery  to  the 
carrier.  Oriffin  v.  Langfield,  3  Campb.  254.  An  in&nt  cannot  be 
sued  on  a  warranty  of  a  horse.  Howlett  v.  Haswell,  4  Campb.  1 18* 
When  an  infant  lives  with  his  parent,  who  provides  such  apparel 
as  appears  to  the  parent  to  be  proper,  so  that  the  child  is  not  left 
destitute  of  clothes  or  other  real  necessaries  of  life,  it  seems  that 
the  child  cannot  bind  himself  to  a  stranger,  even  for  what  might 
otherwise  be  allowed  as  necessaries.  Per  Gould,  J.,  Bainbridge  v. 
Pickering,  2  W.  BL  1 325.  And  it  is  incumbent  upon  a  tradesman 
before  he  trusts  an  infant  with  necessaries,  to  inquire  whether  he 
is  provided  bv  his  friends.  Ford  v.  FothergiU,  Peake,  229,  1  Esp. 
311,  S.  C.  An  infant  is  not  liable  for  money  lent,  though  it  has 
been  laid  out  in  necessaries.  Darby  v.  Boucher,  I  Salk.  279.  Probart 
V.  Knouthy  2  Esp.  472  (n).  It  has  been  held  that  an  infant,  lieu- 
tenant in  the  navy,  is  not  liable  for  the  price  of  a  chronometer,  he 
being  out  of  employment  at  the  time  of  its  being  furnished.  BeroUes 
V.  Ramsay,  Holt,  77.* 

Ratification  after  fuU  age^  If  infancy  is  pleaded,  the  plaintiff 
may  reply  (or  if  not  pleaded,  but  shown  under  the  general  issue, 
may  give  in  evidence)  that  the  defendant  ratified  and  confirmed  the 
contract  after  he  attained  the  age  of  twenty-one,  and  before  action 
brought.  Thornton  v.  IBinguxnih,  2  fi.  and  C.  824.*  A  bare  ac- 
knowledgment, or  partpayment  after  age,  will  not  be  sufficient,  there 
must  be  an  express  promise ;  Thrupp  v.  Fielder,  2  Esp.  628 ;  and 
such  promise  must  be  voluntanr.  Harmer  v.  Killing,  5  Esp.  102. 
A  contract  made  by  an  infant  ior  goods  for  the  purposes  of  trade  is 
absolutely  void,  not  voidable  only.  The  law  considers  it  against 
good  policy,  that  he  should  be  allowed  to  bind  himself  by  such  con- 
tracts. If  he  makes  a  promise  after  he  comes  of  age,  that  binds 
him,  on  the  ground  of  his  taking  upon  himself  a  new  liability  upon 
a  moral  consideration  existing  before,  it  does  not  make  it  a  legal 
debt  from  the  time  of  making  the  bargain  ;  per  Bayley,  J.,  Thorn- 
ion  V.  lUingworth,  2  B.  and  C  826  ;<"  the  defendant  therefore  will 
not  be  bound  beyond  the  extent  of  his  new  promise,  as  when  he 
promises  to  pay  half-a-crowu  in  the  pound  on  the  whole  debt,  he  is 
not  liable  beyond  that  sum.  Green  v.  Parker,  1  Esp.  Dig.  198, 
Peake,  Ev.  297,  S.  C.    By  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14, 
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8.  6.  No  action  shall  be  maintained  whereby  to  charge  anj  person 
upon  any  promise  made  after  full  age  to  pay  any  debt  conti^cted 
during  infancy,  or  upon  any  ratification  after  full  age»  of  any  pro- 
mise or  simple  contract  made  during  infancy,  unless  such  promise 
or  ratification  shall  be  made  by  some  writing  to  be  signed  1)y  the 
party  to  be  chareed  therewith. 

Where  the  defendant  pleads  infancy,  and  the  plaintifl  replies  a 
ratification  of  the  promises,  &c.  after  twenty-one,  the  plaintm  need 
only  in  the  first  instance  prove  a  promise,  and  it  lies  upon  the  de- 
fendant to  prove  his  infancy,  as  it  is  a  fact  peculiarly  within  his 
own  knowledge;  Bothwick  v.  Camdhers,  1  T.  R.  648;  but  if  the 
plaintifi*,  to  the  plea  of  infancy,  replies  that  the  goods  were  neces- 
saries, the  defendant  need  not  prove  his  infancy,  but  the  plaintiff 
must  in  the  first  instance  show  that  the  goods  were  necessaries. 

Infancy  may  be  proved  by  calling  any  person  who  can  speak  to 
the  time  of  the  defendant's  birth,  or  by  declarations  of  deceased 
members  of  his  family,  mentioning  the  time  of  his  birth,  with  proof 
of  identity,  antCf  p.  18.  The  register  of  his  baptism  is  not  of  itself 
evidence  of  the  time  of  his  birth,  ante,  p.  115.  But  the  register  of 
birth,  with  proof  of  identity,  is  good  evidence.  Leader  v.  Barry,  1 
Esp.  354. 

Insanity. 

It  is  a  good  defence  that  the  defendant  at  the  time  of  the  con- 
tract entered  into  was  of  unsound  mind,  and  that  the  plaintiff  took 
advantage  of  that  circumstance  to  impose  upon  him.  Brown  v. 
JoddreU,  1  M.  and  M.  105.  Levy  v.  Baker,  id.  106  (n).  Sentance 
V.  Poole,  3  C.  and  P.  1.^ 

Payment 

Payment  may  be  given  in  evidence  under  the  general  issue,  un- 
less made  after  the  writ  issued,  in  which  case  it  must  be  pleaded 
'specially,  or  the  plaintiff  will  be  entitled  to  a  verdict  with  nominal 
damages.     Holland  v.  Jourdine,  Holt,  6  ;^  see  Francis  v.  Crywell,  5 
B.  and  A.  886  ;*  Nelson  v.  Wilson,  6  Bingh,  568j 

To  whom  and  haw.'\  Payment  to  an  authorised  agent  is  sufficient. 
See  Goodiand  v.  Blemth,  1  Campb.  477 ;  Coates  v.  Lewis,  id.  444  ; 
Owen  V.  Barrow,  I  Bos,  and  PuL  JV.  R.  101.  Thus  payment  to  an 
attorney  while  an  action  is  subsisting  is  good,  but  otherwise  to  his 
clerk  who  shows  no  other  authority  than  his  master's  orders  to  re- 
ceive it.  Per  Lord  Kenyon,  Coore  v.  Callaway,  1  Esp,  115.  So 
payment  to  the  attorney's  agent  is  not  good.  Yates  v.  Freckleton, 
Dough  600.  But  payment  to  a  person  found  in  a  merchant's  count- 
ing house,  and  appearing  to  be  entrusted  with  the  conduct  of  the 
business  there,  is  a  good  payment  to  the  merchant,  though  the  per- 
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son  was  in  fact  never  employed  by  him.  Barrett  «•  Deere,  1  M. 
and  M.  200 ;  and  see  WUmct  v.  Smith,  id.  238,  post  Where  a 
creditor  directs  his  debtor  to  transmit  money  by  the  post,  and  it  is 
lost,  the  creditor  must  bear  the  loss ;  Warwicke  v.  Koakes,  Peake, 
67|  a  ;  and  where  no  directions  are  given  about  the  mode  of  remit- 
tance, yet  this  being  done  in  the  usual  way  of  transacting  business, 
it  seems  that  the  debtor  is  discharged.  Per  Lord  Kenyan,  ibid,  fiut 
if  the  letter  is  delivered  to  the  bellman  in  the  street,  and  is  lost,  it 
is  no  payment     Hawkins  v.  RtUt,  Peake,  186. 

Payment  by  an  attorney  to  a  creditor  will  support  an  averment 
of  payment  by  the  principal,  though  the  latter  has  not  repaid  his 
attorney,  but  has  only  given  him  a  promissory  note.  Adams  v.  Dan- 
sey,  6  bingh.  606.» 

Application  of  payments."]  In  general  the  party  who  pays  money 
has  a  right  to  direct  the  application  of  it,  but  where  money  is  paid 
to  a  creditor  generally,  without  any  specific  appropriation  by  the 
party  paying,  and  the  creditor  has  several  demands  against  the 
party  paying,  be  may  apply  the  money  paid  to  which  of  those  de- 
mands he  pleases.    Hall  v.  Wood,  14  East,  243  (n).  Clayton* s  case, 

1  Merivale,  572.  The  creditor  need  not  apply  it  to  any  particular 
demand  at  the  moment  of  payment,  but  has  a  right  to  make  the 
application  at  a  subsequent  period ;  nor  will  an  entry  in  his  books^ 
applying  it  to  a  particular  demand,  but  not  communicated  to  the 
party  paying,  preclude  him  from  applying  it  afterwards  to  another 
demand.  Simson  v.  Ingham,  2  B.  and  C.  65.*  The  creditor  may 
apply  the  payment  to  the  discharge  of  a  prior  and  purely  equita- 
ble demand,  and  sue  his  debtor  at  law  for  the  subsequent  legal 
debt,   Bosanquet  v.  Wray,  6  Taunt  697  ;*  hd  see  Birch  v.  TebhUt, 

2  Stark.  74.''  So  where  the  party  paying  is  indebted  to  the  party 
receiving  for  a  sum  due  from  his  wife,  dum  sola,  and  also  on 
another  demand,  the  party  receiving  may  apply  the  money  to  the 
first  demand.     Goddard  v.  Cox,  2  Str.  1 194: 

But  in  some  instances  the  law  will  direct  the  application  of 
money  paid  generally.  Thus  where  one  of  several  partners  dies, 
and  the  partnership  is  in  debt,  and  the  surviving  partners  continue 
their  dealings  with  a  particular  creditor,  and  uxe  latter  joins  the 
transactions  of  the  old  and  new  firm  in  one  entire  account,  the 
payments  made  from  time  to  time  by  the  surving  partners  must  be 
applied  to  the  old  debt.  Per  Bayley,  J,,  Simson  v.  Ingham,  2  B, 
and  C  72.'  Clayton's  case,  1  Meriv.  572.  Brooke  v.  Enderhy,  2  B. 
and  B.  71.*  So  payments  by  a  debtor  to  surving  partners  from  time 
to  time,  upon  one  general  account  including  the  old  debt,  are  to  be 
applied  in  the  first  place  to  such  old  debt;  Bodenham  v.  Pur- 
chas,  2  jB.  and  A.  39 ;  but  where  the  old  debt  is  not  brought  into 
the  new  account,  general  payments  on  the  new  account  are  not 
to  be  considered  as  made  in  discharge  of  the  old  debt.    Simeon  v. 
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Ingham^  2  B.  and  C.  65/  And  where  there  are  distinct  demands, 
one  against  persons  in  partnership,  and  another  against  one  only  of 
the  partners,  if  the  money  paid  be  the  money  of  the  partners,  the 
creditor  is  not  at  liberty  to  apply  it  to  the  debt  of  the  individual. 
Thompson  v,  Browne  1  J\l,  and  M.  40.  Where  payments  are  m^de 
upon  one  entire  account,  they  are  to  be  considered  as  payments  in 
discharge  of  the  earlier  items.  Per  Bayley,  J.,  Bodcnham  v,  Purchas, 
2  B.  and  A.  46.  WiHiamson  v,  Rawlinson,  3  Bingh.  76.*  Where 
security  had  been  given  by  a  surety  for  goods  to  be  supplied  to  his 
principal,  and  not  in  respect  of  a  previously  existing  debt,  and  pay- 
ments were  made  from  time  to  time  by  the  principal,  in  respect  of 
some  of  which  discount  had  been  allowed  for  prompt  payment,  (the 
goods  having  been  sold  oa  credit,)  it  was  held  that  it  was  to  be  in* 
ferred  in  favour  of  the  surety,  that  the  payments  were  in  liquidation 
of  the  latter  account;  Marryaits  v.  White,  2  Stark.  101  ;"*  but  the 
law  will  not,  in  favour  of  a  surety,  direct  the  application  of  money 
paid  generally  in  discharge  of  the  debt  secured,  without  some  cir- 
cumstances to  show  that  it  was  so  intended.  Plomer  v.  Long,  I  Stark. 
163.'  WiUiaTns  v,  Rawlinson,  3  Bingh.  71.* 

When  A.  has  a  demand  against  B.  as  e^^ecutor,  and  also  another 
demand  against  him  in  his  own  right,  and  B.  makes  a  general  pay- 
ment, A.  cannot  apply  it  to  the  former  demand  ;  Goddard  v.  Cox, 
2  Str.  1 194 ;  and  yvhere  there  are  two  demands,  one  legal  and  the 
other  iil^al,  hud  a  general  payment  is  made,  the  law  will  apply  it 
to  the  dischai^e  of  the  legal  demand.  Wright  v.  Laingj  3  B.  and  C. 
165.^ 

As  to  cases  in  which  payment  will  be  presumed,  vide  ante,  p.  14, 
and  as  to  the  proof  of  payment  by  receipts,  ante,  p.  26. 

Payment  by  bill  or  note,']  If  the  seller  of  goods  take  notes  or 
bills  for  them,  without  agreeing  to  run  the  risk  of  the  notes  being 
paid,  and  they  turn  out  to  be  worth  nothing,  this  will  not  be  consi- 
dered as  payment.  Owenson  v.  Morse,  7  T.  R.  64.  Swinyard  v. 
Bowes,  5  M.  and  S.  62.  But  if  the  seller  agree  to  run  the  risk  of 
the  bill  being,  and  to  take  it  as  payment  or  cash,  he  cannot,  on  the 
dishonour  of  the  bill,  resort  to  his  original  cause  of  action;  Ward  i>. 
Evans,  2  Salk.  442,  7  T.  R.  66 ;  and  where  the  purchaser  gives  the 
seller  an  order  upon  a  third  person  entitling  him  to  receive  cash, 
instead  of  which  the  vendor  elects  to  take  a  bill,  in  such  case  though 
the  bill  is  dishonoured  the  purchaser  is  discharged.  Vernon  v,  Bove- 
rie,  2  Show.  296.  Smith  v.  Ferrand,  7  B.  and  C.  19.*  But  it  is 
otherwise  if  the  order  is  upon  the  purchaser's  agent,  and  the  seller 
takes  from  him  a  check  which  is  dishonoured.  Everett  v.  Collins, 
2  Campb.  516, 7  B.  and  C.  24,  25.*  Where  the  master  of  a  vessel 
took  from  the  freighter's  agent  abroad,  who  was  furnished  with 
funds  to  pay  him  the  freight,  a  bill  upon  a  third  person,  which  was 

'  9  Eng.  Com.  Law  Reps.  25.    f  11  Id.  36.    «  3  Id.  256.    >  2  Id.  334. 
k  10  Id.  44.    1 14  Id.  6. 

32 


250  Assumpsit. — Defence.  • 

dishonoured,  it  was  held  by  Gibbs,  C.  J.,  that  the  freighter  was  not 
thereby  discharged.  Marsh  v,  Pedder,  4  Campb,  257.  If  the  mas- 
ter of  a  vessel  is  to  get  payment  in  the  best  mode  he  can,  and  has 
no  power  to  get  any  thing  but  a  bill,  he  must  take  that,  but  if  he 
could  get  paid  in  any  other  mode,  he  should  do  so,  otherwise  he  will 
be  bound  by  taking  a  bill.  Pe»'  Bayley^  /.,  Strong  n.  JHartf  0  J5.  and 
C.  161  ;*"  and  see  Taylor  v.  BriggSy  1  M.  and  M.  28*  Robinson  v. 
Read,  9  B.  and  C.  449.' 

Payment  by  bills  is  primd  facie  evidence  of  payment,  without 
showing  that  such  bills  were  paid ;  it  is  for  the  plaintiff  to  show 
that  they  have  been  dishonoured ;  Hebden  v.  Hartsinkf  4  Esp.  46  ; 
Stedman  v.  Gooch,  1  Esp,  4 ;  and  where  the  purchaser  gave  the 
seller  of  goods  an  order  on  his  banker  for  '*  a  good  bill  on  London," 
to  the  amount  of  the  goods,  and  the  seller  took  a  bill  which  was 
afterwards  dishonoured,  Lord  Kenyon  held  that  it  was  incumbent 
on  the  seller  to  take  care  that  he  got  a  good  bill,  and  that  he  could 
not  on  its  being  dishonoured  have  recourse  to  his  demand  for  goods 
sold.  Bolton  V.  Reichardj  1  Esp.  106.  So  where  goods  were  sold 
<'  without  recourse  to  the  buyer  in  case  of  non-payment,"  for  a  bill 
which  the  vendee  knew  to  be  worth  nothing,  it  was  held  that  the 
vendor  could  not  sue  in  assumpsit  for  the  price  of  the  goods,  but 
that  his  remedy  was  an  action  of  tort.  Read  v.  Hutchinson^  3 
Campb.  352.  Where  a  bill  indorsed  in  blank  is  taken  by  the  ven- 
dor for  goods,  and  Tost  before  it  is  paid,  the  vendor  can  neither  re- 
cover for  the  price  of  the  goods  nor  upon  the  bill.  Champion  v. 
Terry,  3  JB.  and  B.  295.»  But  where  the  purchaser  of  goods  ac- 
cepted a  bill  drawn  in  favour  of  the  seller,  who  lost  it  before  he  in- 
dorsed it,  it  was  held  that  this  was  no  defence  in  an  action  for  the 
value  of  the  goods.  Rolt  v,  Watson,  4  Bingh^  273.P 

Release. 

A  release  may  be  given  in  evidence  under  the  general  issue. 
Miller  v.  Aris,  3  Esp.  234.  After  breach  the  contract  can  only 
be  discharged  by  a  release  under  seal,  but  before  breach  it  may  be 
dischai^ed  by  parol,  ante,  p.  1 1.    . 

SeUoff. 

It  is  only  necessary  to  plead  or  give  notice  of  a  set-off  where 
there  are  cross  demands ;~  for  whdre  the  nature  of  the  employment, 
transaction,  or  dealings,  necessarily  constitutes  an  account  consisting 
of  receipts  and  payments,  debts  and  credits,  the  balance  only  b  the 
debt.  See  Green  v.  Farmer,  4  Burr.  2221. 

A  set-off  may  be  either  pleaded  or  given  in  evidence  under  the 
general  issue,  but  in  the  latter  case  notice  of  the  set-off  must  be 
given  at  the  time  of  pleading,  2  Geo.  II.  c.  22,  s.  13;  and  it  will  be 
necessary  to  prove  the  delivery  of  the  notice  at  the  trial.  Tidd, 
721.     When  the  defendant  has  a   set-off  against  the   plaintiff, 
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of  which  he  gives  notice,  but  does  not  appear  at  the  trial  to  ofier 
evidence  in  support  of  it,  the  plaintiff  may  either  take  a  verdict 
for  the  virhole  sum  he  proves  to  be  due  to  him,  subject  to  be  reduc- 
ed to  the  sum  really  due  on  a  balance  of  accounts,  if  the  defend- 
ant will  afterwards  enter  into  a  rule  not  to  sue  for  the  debt  in- 
tended to  be  set-off)  or  it  is  said  he  may  take  a  verdict  for  the 
smaller  sum,  with  a  special  indorsement  on  iheposteay  as  a  founda- 
tion for  the  court  to  order  a  stay  of  proceedings,  if  another  action 
should  be  brought  for  the  amount  of  the  set-ofl.  Laingv.  Chalham^ 

1  Campb.  252.  Tidd^  721.  Notice  of  set-off  can  only  be  given 
where  the  general  issue  is  pleaded  without  any  other  plea.  Webber 
V.  Venn^  R.  and  JH  413. 

Where  the  defendant  pleaded  by  way  of  set>off  a  bond  given  to 
him  by  the  plaintiff)  conditioned  for  payment  of  an  annuity  to  a 
third  person,  which  had  been  previously  granted  by  the  defendant, 
and  that  a  certain  sum  was  in  arrear,  it  was  held  that  the  defend- 
ant was  not  bound  to  prove  that  he  had  paid  the  money  in  order  to 
set  it  off,  but  that  on  production  of  the  bond  the  plaintiff  was  bound 
to  prove  payment.    Penny  v.  Fcy^  8  B.  and  C.  1 1.* 

NaJbwre  of  the  debt  set-off  and  of  the  debts  against  which  it  is  seUoff,'] 
A  set-off  is  allowed  notwithstanding  the  debts  are  of  a  different  na- 
ture, unless  in  cases  where  either  of  the  debts  shall  accrue  by  rea- 
son of  a  penalty  in  any  bond,  or  specialty,  in  which  case  the  debt 
intended  to  be  set>off  must  be  pleaded  in  bar,  and  in  the  plea  must 
be  shown  how  much  is  justly  due  on  either  side.  8  Geo.  IL  c.  24, 
8.  4.  The  demand  intended  to  be  set-off  must  be  liquidated.  Free' 
man  v.  Hyetty  1  W,  Bh  394.  Thus  a  guarantee  of  a  certain  sum 
of  money  cannot  be  set-off.  Crawford  v.  Stirling,  4  Esp.  207.  So 
in  an  action  by  a  servant  against  his  master  for  wages,  the  latter 
cannot  set-off  the  value  of  goods  lost  by  the  negligence  of  the  for- 
mer;  but  if  it  should  be  proved  to  be  part  of  the  original  contract, 
that  the  servant  should  pay  out  of  his  wages  the  value  of  his  master's 
goods  lost  through  his  negligence,  this  would  be  tantamount  to  an 
agreement  that  the  wages  should  be  paid  only  after  deducting  the 
value  of  the  things  so  lost,  which  would  be  a  good  defence  under  the 
general  issue.  Le  Loir  v.  Bristow,  4  Campb.  134.  A  stipulated  sum 
to  be  paid  on  the  non-performance  of  certain  work  as  stipulated  li- 
quidated damages,  may  be  the  subject  of  a  set-off.*  Fletcher  v.  Dych^ 

2  T,  R.  32.  A  judgment  may  be  pleaded  by  way  of  set-oflf)  though 
a  writ  of  error  be  pending  thereon ;  Reynolds  v.  Beering,,  cited  3 
r.  /?,  188 ;  see  Curling  v.  Innes^  2  H.  Bl  372 ;  and  where  in  an 
action  on  a  promissory  note  of  30/.  the  plaintiff  took  a  verdict  for 
the  whole  sum,  and  the  defendant  had  at  the  same  sittings  an  ac- 
tion against  the  plaintiff  for  11/.,  to  which  there  was  a  notice  to 
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set-off  the  note  of  hand,  the  cour  held  that  notwithstanding  the 
verdict,  the  note  might  be  set-off  Baskerville  v.  Brown^  B.  AI  P. 
180.  2  Burr.  1229,  S.  C.  Evans  v.  Prosser,  3  T.  JR.  186.  A  debt 
cannot  be  set-off  till  the  time  at  which  it  is  actually  due.  Rodger' 
son  V.  Ladbrooke^  1  Bingh.  99.'  A  debt  barred  by  the  statute  of 
limitations  cannot  be  set-ofT;  if  pleaded,  the  plaintiff  may  reply  the 
statute ;  if  given  in  evidence  under  a  notice,  it  may  be  objected  to 
at  the  trial.     B.  M  P.  180. 

With  regard  to  the  nature  of  the  demand  against  which  the  set- 
off is  claimed,  it  is  held  that  it  must  be  for  liquidated  damages^ 
Therefore  in  assumpsit  for  not  indemnifying  the  plaintiff  against 
certain  accommodation  acceptances,  whereby  he  was  forced  and 
obliged  to  pay  to  the  holders  of  the  bills  certain  sums  of  money, 
with  interest,  charges,  and  expenses,  it  was  held  that  a  set-off 
could  not  be  pleaded  ;  Hardcastie  v.  Netherwood,  6  B.  and  A  93  ;• 
Auber  v.  Lewis,  Mann.  Index,  251 ;  but  the  defendant  might,  per- 
haps, have  pleaded  a  set-off  to  that  part  of  the  count  which  charg- 
ed him  with  the  amount  of  the  acceptances  paid  by  the  plaintiff 
Per  Cur.  ibid.  And  where  the  plaintiff  declared  specially  in  as- 
sumpsit for  not  accounting,  with  a  count  for  money  had  and  re- 
ceived, and  non-assumpsit  was  pleaded  to  the  whole  declaration, 
and  a  set-off  to  the  general  count,  and  the  plaintiff  proved  a  bal- 
ance due  to  him,  which  might  have  been  recovered  under  either 
count,  Gibbs,  C.  J.,  held  that  the  defendant  might  avail  himself  of 
his  set-off.     Birch  v.  Depeyster,  4  Campb.  387. 

The  demands  must  be  mutual,  and  due  in  the  same  right"]  In 
order  to  constitute  a  valid  set-off  the  demands  must  be  mutual,  and 
due  in  the  same  right. 

Bankrupts."]  By  stat.  6  Geo.  IV.  c.  16,  s,  16,  where  there  has 
been  mutual  credit  given  by  the  bankrupt  and  any  other  person, 
or  where  there  arc  mutual  debts  between  the  bankrupt  and  any 
other  person,  the  commissioners  shall  state  the  account  between 
them,  and  one  debt  or  demand  may  be  set  against  another,  not- 
withstanding any  prior  act  of  bankruptcy  committed  by  such  bank- 
rupt before  the  credit  given  to,  or  the  debt  contracted  by,  him ; 
and  what  shall  appear  due  on  either  side,  on  the  balance  of  such 
account,  and  no  more,  shall  be  claimed  or  paid  on  either  side  re- 
spectively ;  and  every  debt  or  demand  thereby  made  proveable 
against  the  estate  of  the  bankrupt,  may  also  be  set-off  in  manner 
aforesaid  against  such  estate;  provided  that  the  person  claiming  the 
benefit  of  such  set-off  had  not,  when  such  credit  was  given,  notice 
of  an  act  of  bankruptcy,  by  such  bankrupt  committed.  It  seems 
that  under  this  act,  a  set-off,  or  mutual  credit,  may  be  given  in 
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evideace  under  the  general  issue.    See  nmUar  clause,  in  5  Gea  IF. 
c.  30,  8. 28.     Vide  post,  *^  Actions  by  Assignees  of  Bankrupts.** 

Executors.']  Bj  2  Geo.  11.  c.  22,  s.  13,  where  either  party  sues 
or  is  sued  as  executor  or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either  party,  one  debt 
may  be  set  against  the  other.  But  in  an  action  by  an  executor  in 
his  own  name,  to  recover  money  due  to  the  testator  in  his  lifetime, 
and  received  by  the  defendant  after  hb  death,  the  defendant  can- 
not set-off  a  debt  due  to  him  from  the  testator.  Shipman  v.  Thomp- 
son, WUles,  103. 

Factors  and  Agents.]  An  agent  employed  to  recover  a  sun)  of 
money  is  entitled  to  retain  a  just  allowance  for  his  labour  and  ser- 
vice therein,  and  as  such  allowance  is  not  in  the  nature  of  a  cross 
demand,  or  mutual  debt,  he  may  give  it  in  evidence  under  the  ge- 
neral issue.  Dale  v,  Sollet,  4  Burr.  2133,  ante,  p.  250.  Where  a 
factor  sells  goods  without  disclosing  the  name  of  his  principal,  the 
purchaser,  in  an  action  by  the  principal  for  the  price,  may  set-off 
a  debt  due  to  himself  from  the  factor ;  Rabone  v.  Williams,  7  T.  R. 
860  (n),  George  v.  ClageU,  7  T.  R.  359,  Carr  v.  Hincliffe,  4  B.  and 
C.  547  ;*  and  may  give  such  matter  in  evidence  under  the  general 
issue.  Ihid.  Yet  if  before  they  are  all  delivered,  and  before  any  part 
of  them  is  paid  for,  the  purchaser  is  informed  that  they  belonged  to 
a  third  person,  in  an  action  by  the  latter,  the  purchaser  cannot  set- 
off a  debt  due  to  him  by  the  factor,  for  this  is  not  a  case  of  mutual 
credit.  Moore  v.  Clementson,  2  Campb.  22.  A  broker  (whose 
character  difiers  materially  from  that  of  a  factor),  in  selling  goods 
without  disclosing  the  name  of  his  principal,  acts  beyond  the  scope 
of  his  authority,  and  the  buyer  therefore  cannot  set-off  a  debt  due 
from  the  broker  to  him  in  an  action  for  the  goods  by  the  principal 
Baring  V.  Carrie,  2  B.  and  A.  137 ;  see  staL  6  Geo.  IV.  c.  94,  s.  1, 
2.6. 

Husband  and  wife.]  A  debt  due  to  a  man  jure  uxoris,  cannot 
beset-off  in  an  action  against  him  on  his  own  bond ;  B.  JV.  P.  179 ; 
nor  can  a  debt  due  from  a  wife,  dum  sola,  be  set-off  in  an  action 
brought  by  the  husband  alone,  unless  he  has  made  himself  individu- 
ally liable.     Wood  v.  Akers,  2  Esp.  594. 

Partners.]  A  debt  due  to  a  surviving  partner  may  be  set-off 
against  a  demand  upon  him  in  his  own  right.  Slipper  v.  Stid- 
stone,  5  T.  R.  493,  and  h  converse,  French  v.  Andrade,  6  T.  R.  682. 
In  an  action  brought  by  an  ostensible  and  dormant  partner,  the  de- 
fendant may  set-off  a  debt  due  to  him  from  the  ostensible  partner 
only,  Stacy  V.  Decy,  2  Esp.  469,  7  T.  R.  361  (n),  S.  C. ;  and  where 
a  note  was  given  by  D.  to  his  bankers.  A.,  B.,  and  C,  who  indorsed 
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it  to  B.  and  C,  ^ho  carried  on  business  separately,  it  i^as  held  by 
Lord  Kenyon,  that  in  an  action  on  the  note  by  B.  and  C,  D.  might* 
set-off  a  demand  dueio  him  from  A.,  B.,  and  C.   Btdler  v.  Roe^  PeakCf 
197. 

Statute  of  Limitations^ 

The  Statute  of  Limitations  must  be  pleaded,  and  cannot  be  given 
in  evidence  under  non-assumpsiL  2  Saund.  63  b  (n). 

When  the  statute  begins  to  run.']  In  assumpsit  the  statute  be- 
gins to  run  from  the  time  of  the  breach  of  promise.  Therefore  in 
an  action  against  an  attorney,  in  which  it  was^  stated  as  a  breach, 
<that  the  defendant  neglected  to  make  a  search  at  the  Bank  of 
England,  to  ascertain  whether  certain  stock  was  standing  in  the 
names  of  certain  persons,  it  was  held  that  the  omission  to  search 
having  taken  place  upwards  of  six  years  before,  the  statute  was  a 
bar,  though  the  omission  was  not  discovered  till  within  the  six 
years.  Short  v.  MCarthy,  3  B:  and  A.  626.*  Brown  v.  Howard^ 
2  B.  and  B.  73.'  Bailey  v.  FaxJkner,  3  JB.  and  A,  288.''  So  in 
tort  Howell  v.  Youngs  5  fi.  and  C.  259,^  vide  post  So  where  a 
bill  of  exchange  is  drawn,  pftyable  at  a  future  period,  for  the 
amount  of  a  sum  of  money  lent  by  the  payee  to  the  drawer  at  the 
time  of  drawing  the  bill,  the  payee  may  recover  in  an  action  for 
money  lent,  at  any  time  within  six  years  from  the  time  when  the 
money  was  to  be  repaid,  i.  e.  when  the  bill  became  due,  and  not 
from  the  time  of  the  loan.  Wittersheim  v.  Countess  of  Carlisle^  1  H. 
BL  631.  When  a  note  is  payable  on  demand,  it  is  payable  imme- 
diately, and  the  statute  begins  to  run  from  the  date  ;  Christie  v, 
Fonsicky  Selw.  JV.  P.  131 ;  see  Mann,  Index^  202 ;  but  where  a  note 
is  made  payable  24  months  after  demand,  the  cause  of  action  does 
not  accrue,  and  the  statute  does  not  begin  to  run  until  24  months 
after  demand  made ;  Thorpe  v.  Booth,  R.  and  M.  388 ;  so  where 
the  note  is  payable  after  sight,  the  statute  runs  only  from  the  time 
of  presentment.  Holmes]v.  Kerrison,  2  Taunt,  323 ;  and  see  Savage 
V,  Aldren,  2  Stark.  232.^  Where  the  cause  of  action  does  not  arise 
until  after  request  made,  the  statute  will  Duly  run  from  the  tim^of 
such  request.  Gotdd  v.  Johnson^  2  Salk.  422,  2  Saund.  63,  b  (n). 

Subsequent  acknowledgment,']  The  efiect  of  the  statute  of  limi- 
tations may  be  avoided,  by  proof  of  an  acknowledgment  of  the 
debt  within  six  years,  which  acknowledgment  is  said  to  be  evidence 
of  a  new  promise  to  pay  the  debt,  and  not  merely  operating  to 
draw  down  the  original  promise  to  the  time  when  the  acknowledg- 
ment is  made.  neyKn  v,  Hastings^  1  Ld.  Raym,  422.  Hurst  v. 
Parker,  1  B.  and  A.  93.  Pittam  v,  Foster,  1  B.  and  C.  248.-  A'Court 
V.  Cross,  3  Bingh,  332.'    Boydell  v.  Drummand,  2  Campb.  162  ; 
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hut  see  Perham  v.  Raynai^  2  Bingh.  308,*  Thornton  v.  IIHngwarihf 
2  B.  and  C  826.*  A  verbal  promise  was  formerly  held  sufficient 
to  revive  a  written  guarantee.  Gibbons  v.  M^Casland^  1  B.  and  A. 
690.    But  the  law  has  been  altered  by  Lord  Tenterden's  Act. 

Acknau)ledgement — Lord  Tenterden's  Acf]  By  stat.  9  Geo.  IV. 
c.  14.  (reciting  the  Statute  of  Limitations,  21  Jac.  L  c.  16,  and  the 
Irish  Act  10  ^r.  I.)  and  that  various  questions  have  arisen  in  ac- 
tions founded  on  simple  contract,  as  to  the  proof  and  eflbct  of 
acknowledgments  and  promises  offered  in  evidence  for  the  purpose 
of  taking  cases  out  of  the  operation  of  the  said  enactment,  &c.,  it 
is  enacted. 

Sec,  I.  That  in  actions  of  debt,  or  upon  the  case,  grounded  upon 
any  simple  contract,  no  acknowledgment  or  promise  by  words  only 
shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the  said  enact- 
ments, or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing  to  be  signed  by  the  party  charge- 
able thereby ;  and  that  where  there  shall  be  two  or  more  joint 
contractors,  or  executors,  or  administrators  of  any  contractor,  no 
such  joint  contractor,  executor  or  administrator,  shall  lose  the  be- 
nefit of  the  said  enactments,  or  either  of  them,  so  as  to  be  charge- 
able in  respect  or  by  reason  only  of  any  written  acknowledgment 
or  promise  made  and  signed  by  any  other  or  others  of  them ;  pro- 
vided always  that  nothing  therein  contained  shall  alter  or  take 
away  or  lessen  the  efiect  of  any  payment  of  principal  or  interest 
made  by  any  person  whatsoever ;  provided  also,  that  in  actions  to 
be  commenced  against  two  or  more  such  joint  contractors,  or 
executors,  or  administrators,  if  it  shall  appear  at  the  trial,  or  other- 
wise, that  the  plaintifi^  though  barred  by  either  of  the  said  recited 
acts,  or  this  act,  as  to  one  or  more  of  such  joint  contractors,  execu- 
tors, or  administrators,  shall  nevertheless  be  entitled  to  recover 
against  any  other  or  others  of  the  defendants,  by  virtue  of  a  new 
acknowledgment,  or  promise,  or  otherwise,  judgment  may  be  given, 
and  costs  allowed  for  the  plaintiff,  as  to  such  defendant  or  defend- 
auts  against  whom  he  shall  recover,  and  for  the  other  defendant  or 
defendants  against  the  plaintiff 

Sec.  II.  That  if  any  defendant  or  defendants  in  any  action  on 
any  simple  contract,  shall  plead  any  matter  in  abatement,  to  the 
efiect  that  any  other  person  or  persons  ought  to  be  jointly  sued, 
and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  trial 
that  the  action  could  not,  by  reason  of  the  said  acts,  or  this  act,  or 
of  either  of  them,  be  maintained  against  the  other  person  or  per- 
sons named  in  such  plea,  or  any  of  them,  the  issue  joined  on  such 
plea  shall  be  found  against  the  party  pleading  the  same. 

Sec.  III.  That  no  indorsement  or  memorandum  of  any  payment, 
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written  or  made  after  the  time  appointed  for  this  &ct  to  take  eflect, 
upon  any  promissory  note,  bill  of  exchange,  or  other  writing,  by  or 
on  the  behalf  of  the  party  to  whom  such  payment  shall  be  made, 
shall  be  deemed  sufficient  proof  of  such  payment,  so  as  to  take  the 
case  out  of  the  operation  of  either  of  the  said  statutes. 

Sec.  IV.  That  the  said  recited  acts,  and  this  act,  shall  be  deem- 
ed and  taken  to  apply  to  the  case  of  any  debt  or  simple  contract 
alleged  by  way  of  set-off  on  the  part  of  any  defendant,  either  by 
plea,  notice,  or  otherwise. 

The  effect  of  Lord  Tenterden's  act  appears  to  be  not  to  alter  the 
law  relating  to  acknowledgments  and  promises,  sufficient  to  take  a 
case  out  of  the  statute  of  limitations,  further  than  by  requiring 
such  acknowledment  or  promise  to  be  in  writing,  and  signed  by  the 
party  chargeable.  No  alteration  is  introduced  in  the  form  of  the 
acknowledgment  or  promise,  or  with  regard  to  the  party  to  whom 
it  is  made.  The  former  decisions  on  these  pcnnts  are  therefore  still 
to  be  considered  as  authority.  The  act  operates  from  1st  January, 
1829,  in  cases  where  the  promise  was  before  that  day.  HilHard 
V,  Lenard,  1  M  and  M.  297. 

Upon  the  different  clauses  of  Lord  Tenterden's  act,  several  cases 
have  been  decided.  In  an  action  by  an  administratrix  in  which 
the  statute  of  limitations  was  pleaded,  it  appeared  that  the  cause 
of  action  arose  more  than  six  years  before,  but  that  ¥rkhin  six 
years  the  defendant  and  the  agent  of  the  plaintiff  had  gone  over 
the  items  of  the  account,  and  struck  a  balance  which  the  defend- 
ant promised  verbally  to  pay ;  it  was  objected  that  this  was  within 
the  9  Geo.  IV.  c.  14 ;  but  Vaughan  B.,  said,  "I  think  the  plaintiff 
has  shown  a  good  cause  of  action  upon  the  count  on  an  account 
stated.  She  does  not  go  upon  the  original  debt  at  all.  I  take  the 
statute  to  apply  to  cases  where  you  go  for  the  original  debt,  and 
then  give  some  evidence  of  an  acknowledgment  to  rebut  the  pre- 
sumption raised  by  the  statute  of  limitations,  that  the  debt  has 
been  satisfied."  Smith  v.  Forty,  4  C.  and  P.  126. '^  In  an  action  on 
a  bill  of  exchange  two  letters  were  relied  on  to  take  the  case  out  of 
the  statute ;  the  first  stated  that  the  defendant  would  feel  obliged 
by  his  correspondent's  ofier  of  assistance  to  settle  with  Mr.  F.  (the 
defendant),  and  in  the  present  state  of  his  affairs  he  could  only  say 
be  should  feel  much  indebted  to  Mr.  F.  to  withdraw  his  outlawry^ 
and  that  Mr.  F.'s  claims  should  receive  that  attention  which,  as 
an  honourable  man,  he  considered  them  to  deserve.  In  the  se- 
cond letter  the  defendant  stated  that  he  was  ready  to  do  any  thing, 
and  every  thing,  to  satisfy  Mr.  F.  and  all  his  creditors.  There  was 
no  evidence  that  the  defendant  had  been  outlawed  in  the  action. 
The  Court  held  that  this  was  not  a  sufficient  acknowledgment. 
Per  Tindal  C  7.,  "  The  question  is,  whether  these  letters  consti- 
tute a  distinct  and  unqualified  acknowledgement  of  an  existing 
debt    Now  the  first  letter  points  to  a  debt  on  which  the  defendant 
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had  been  proceeded  against  to  outlawry,  and  though  this  record 
might  not  of  necessity  show  whether  the  defendant  had  been  out* 
Jawed  or  not,  yet  unless  the  plaintiff  proved  that  drcumstance,  his 
claim  would  not  appear  to  be  one  to  which  the  acknowledgment  in 
the  letter  could  apply ;  but  neither  of  the  letters  import  such  a 
direct  and  unqualined  acknowledgment  of  a  debt  as  would  author- 
ise the  Court  in  implying  a  promise  to  pay.  They  import  no  more 
than  an  ofier  on  the  part  of  the  defendant  to  surrender  his  income 
with  a  view  to  an  arrangement  with  his  creditors,  provided  he 
should  be  allowed  time  to  arrange  his  affairs.  Feam  v,  Lewis,  6 
Bingh.  349,«  4  C.  and  P.  173,'  &  C. 

With  regard  to  the  payment  of  interest  it  has  been  held  that  a 
payment  by  one  of  the  makers  of  a  joint  and  several  promissory 
note  takes  the  case  out  of  the  statute,  in  the  same  manner  as  be- 
fore the  passing  of  the  9  Geo.  IV.  Chippendale  v.  Thurston,  1  M. 
and  M  411.  See  Pease  v.  Hirst,  10  B.  and  C.  122. 

Acknowledgment — by  whom!]  The  acknowledgment  must  be 
made,  under  Lord  Tenterden's  Act,  by  the  party  chai^eable.  An 
acknowledgment  by  a  person  to  whom  the  defendant  has  referred, 
and  who  has  made  payments  for  the  defendant,  was  (prmerly  suf- 
ficient. Burt  V.  Palmer,  5  Esp,  145.  The  cases  relating  to  part 
payment  are  still  to  be  considered  authority  so  far  as  they  apply  to 
the  payment  of  interest,  which  is  excepted  froni  the  operation  of 
Lord  Tenterden's  Act.  Part  payment  by  one  of  several  makers 
of  a  joint  and  several  promissory  note,  has  been  held  to  be  such  an 
acknowledgment  as  to  take  the  case  out  of  the  statute,  as  against 
all  the  makers ;  Whitcomb  v.  Whiting,  Dougl.  652 ;  see  1  B.  and  A. 
467,  2  B.  and  C.  28.  30 ;«  though  the  others  have  signed  it  as  sure- 
ties only ;  Perham  v.  Raynal,  2  Bingh.  306  ;'^  but  it  was  ruled  by 
Lord  Ellenborough,  that  it  is  not  sufficient  merely  to  show  a  pay- 
ment by  a  joint  maker  of  a  note  to  the  payee  within  six  years, 
without  showing  that  it  was  made  on  account  of  the  note ;  for  an 
acknowledgment  to  bind  a  partner  ought  to  be  clear  and  distinct ; 
Holmes  v.  Green,  1  Stark.  488  ;*  so  where  A.  and  B.  made  a  joint 
and  several  promissory  note,  and  A.  died,  and  ten  years  afler  his 
death  B.  paid  interest  upon  the  note,  it. was  held  that  such  pay- 
ment did  not  take  the  case  out  of  the  statute,  so  as  to  make  A.'s  ex- 
ecutors liable ;  for  B.  and  the  executors  did  not  remain  jointly  lia- 
ble, nor  were  they  liable  in  the  same  capacity.  Atkins  v.  Tred' 
gold,  2  R  and  C.  23. '^  And  it  was  ruled  that,  as  against  an  execu- 
tor, an  acknowledgment  merely  is  not  sufficient  to  take  the  case 
out  of  the  statute,  but  there  must  be  an  express  promise,  and  if 
there  are  several  executors,  a  promise  by  all.  Tullock  v.  Dunn,  S. 
and  M.  416b  So  by  Lord  Tenterden's  Act,  where  there  are  two 
or  more  joint  contractors,  or  executors,  or  administrators,  there 
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must  be  a  writteD  promise  or  acknowledgmeDt  by  each.  Where 
an  action  was  brought  against  A.  and  B.  and  C,  his  wife,  upon  a 
joint  promissory  note,  made  by  A.  and  C.  before  her  marriage,  and 
the  ptomise  was  laid  by  A.  and  C.  before  her  marriage,  and  the 
statute  of  limitations  was  pleaded,  upon  which  issue  was  joined,  it 
was  held  that  an  acknowledgment  of  the  note  by  A.  within  six 
years,  but  after  the  intermarriage  of  B.  and  C,  was  not  evidence 
to  support  the  issue.     PiUam  v.  Foster^  1  £.  and  C.  248.^ 

Acknowledgment — to  whom.']  An  acknowledgment,  being  evi- 
dence of  a  new  promise,  must  be  to  a  person  who  is  in  existence  to 
receive  it ;  and  therefore  in  an  action  by  an  executrix,  a  statement 
by  the  defendant  to  her,  that  **  the  testator  always  promised  never 
to  distress  him  for  it,"  was  held  to  be  no  evidence  of  a  promise  to 

y,  made  to  the  testator  within  six  years.  Ward  v.  Hunter^  6 
'aunt  210."  1  B,  and  C.  251.''  An  acknowledgment  by  the  ac- 
ceptor of  a  bill  that  he  was  indebted  on  it  to  the  payees,  but  that  he 
was  not  indebted  to  the  drawer,  there  being  no  consideration  for 
the  bill,  is  not  sufficient  to  take  the  case  out  of  the  statute,  in  an 
action  by  the  drawer.  Easierby  v.  PvUen^  3  Starh  186.>  An 
acknowledgment  made  to  a  stranger  that  the  debt  is  owing  to  the 

f>laintifii  is  sufficient ;  Peters  v.  Brawn^  4  Esp.  46  ;  so  an  acknow- 
edgment  within  six  years,  in  a  deed  between  the  defendants  and 
third  persons,  of  the  existence  of  a  debt  due  to  the  plaintiffi  who 
were  strangers  to  the  deed,  is  sufficient  to  take  the  case  out  of  the 
statute.  JHountstephen  v.  Brooke^  8  B.  and  A,  141 ;'  and  see  Clarke 
v.  Houghamy  2  B.  and  C.  140.«  HaUiday  v*  Ward^  3  Campb,  32.  An 
acknowledgment  made  to  an  executor  or  administrator,  will  not  sup- 
port a  count  laying  the  promise  to  the  testator,  or  intestate.  Sarell 
V.  IVine,  3  East,  409, 2  Saund.  63,  g  (n). 

Acknowledgment — what  suMcient.']  In  many  cases  a  very  slight 
acknowledgment  has  been  held  sufficient*  Thus,  where  in  an- 
swer to  an  application  for  money  due  from  the  defendant,  and  C. 
the  defendant  wrote,  *'  I  received  your  letter,  and  heg  leave  to  re- 
fer you  to  my  trustee  Mr.  W.  H.  on  this  complicated  business.  I 
should  be  glad  to  be  informed  how  you  have  settled  it  with  C," 
Lord  Kenyon  held  the  acknowledgment  sufficient  Baillie 
V.  Lord  Inchiquin,  1  Esp.  435.  *' What  an  extravagant  bill 
you  have  delivered  me  1"  is  an  acknowledgment  of  some  money  be- 

1  8  Eng.  Com.  Law  Reps.  67.    ■>  I  Id.  359.    >  8  Id.  68. 

•  14  Id.  176.     r  5  Id.  245.    o  9  Id.  47. 

*  Tbe  doctrine  relating  to  the  ttatnto  of  limilationi  hit  undergone  a  great  change 
and  the  courU  now  endeavour  to  construe  it  fairly,  instead  of  evading  it,  as  they 
fbnnerW  did.  In  the  case  of  BtU  v.  Jtforrifon,  1  Peiert^  351,  the  Supreme  Court  of 
the  U.  B.  taj,  **  The  itatute  of  limitationi,  instead  of  beinar  viewed  in  an  unfavonr- 
able  light,  as  an  onjuit  and  discreditable  defence,  ■hoold  have  received  such  •itp<* 
]K»rt  mm  Conrtsof  Jatttoe,  as  woald  have  made  it  what  it  was  intended,  em- 
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iiig  due.  Lawrence  v,  WcrraUj  PeakCf  93.  Id  an  action  on  a  prom- 
issory note  the  following  acknowledgment  was  held  sufficient,  the 
defendant  not  showing  that  there  were  other  matters  beside  the 
promissory  note  to  which  the  acknowledgment  could  refer.  '^  Bu- 
oess  calls  me^  to  L.  Should  1  be  fortunate  in  my  adventures  you 
may  depend  on  seeing  me  in  R  in  less  than  three  weeks,  otherwise 
I  must  arrange  matters  with  you  as  circumstances  will  permit" 
Frost  V.  Bengough^  1  Bingh,  266.''  See  also  Cdledge  v.  Hom^  3 
Bingh.  119.*  So,  *'  I  will  .not  pay ;  there  are  none  paid ;  and  I  do 
not  mean  to  pay  unless  obliged ;  you  may  go  and  try."  Dawthwaite 
t).  TebbuU,  6  M.  and  S.  75.  See  4  jD.  andR.  179.*  See  also  Feam  v. 
LeweSf  6  Bingh.  349,"  aTi^e,  p.  257.  An  acknowledgment  after  ac- 
tion brought  IS  sufficient     Yea  v.  Fauraker^  2  Burr.  1099. 

Acknmoledgment — what  not  sifficienL']  Where,  in  answer  to  a 
letter  from  the  plaintiif 's  attorney,  the  defendant  wrote,  '<  Sir,  as 
soon  as  I  am  able  to  attend  to  my  concerns,  I  shall  wait  on  Capt 
C  (the  plaintiif,)  whom  I  shall  be  able  to  satisfy  respecting  the  mis- 
understanding which  has  occurred  between  us,"  Gibbs,  C  J.,  thought 
it  not  sufficient  to  take  the  case  out  of  the  statute.  Craig  v.  Cox^ 
Hdt^  380.^  So  where  in  answer  to  a  demand  for  charges  relative  to 
the  grant  of  an  annuity,  the  defendant  said,  '*  He  thought  it  had 
been  settled  at  the  time  the  annuity  was  granted ;  that  he  had  been 
in  so  much  trouble  since,  that  he  could  not  recollect  any  thing  about 
it"  HeUings  v.  Shaw,  1  B.  Moore,  340,  7  Taunt  6X1,^  S.  C.  So 
where  the  defendant,  having  denied  the  existence  of  the  debt,  said, 
on  being  requested  to  look  at  documents  in  proof  of  it,  **  It  is  no  use 
for  me  to  look  at  them,  for  I  have  no  money  to  pay  it  now."  Sno(A 
V.  MearSy  5  Price,  636.  So  where  the  defendant  referred  the  plain- 
tiff to  his  attorney,  **  who  was  in  possession  of  his  determination  and 
ability."  BickneB  v.  KejmeU,  iJs.R.  20.  Where  the  acknowledg- 
ment was,  ^'  I  cannot  anord  to  pay  my  new  debts,  much  less  my 
old  ones,"  and  the  jury  negatived  the  acknowledgment,  the  court 
refused  a  new  trial.  Knott  v.  Farren,  4  D.  and  R.  179.'  So, 
^<1  will  see  my  attorney,  and  tell  him  to  do  what  is  right. 
Miller  v.  Caldwell,  3  D.  and  R.  267.'  So  where  the  defend- 
ant on  being  arrested  said,  **I  know  that  I  owe  the  money 
but  (he  bill  1  gave  was  on  a  three-penny  receipt  stamp,  and 
I  will  never  pay  it ;"  the  acknowledgment  was  held  insufficient 
A^Court  V.   dross,  3  Bingh.  329.»     Where  the  expressions  of 

'SEng.  Com.  Law  Reps.  317.    •llld.59.     M6rd.191.    -19Id.98. 
▼  3  Id.  134.    ^  2  Id.  236.    >  16  Id.  191.    J 16  Id.  168.    >  1 1  Id.  124. 

phatically  to  be,  a  statute  of  repose.  It  is.  a  wise  and  beneficial  law,  not  designed 
merely  to  raise  a  presumption  of  payment  of  a  just  debt,  from  lapse  of  time  ;  but 
to  afford  security  against  state  demands,  after  the  true  state  of  the  transaction  may 
have  been  forgotten,  or  be  incapable  of  explanation,  by  reason  of  the  death  or 
removal  of  witnesses." 

If  the  bar  of  the  statute  is  sought  to  be  removed  by  the  proof  of  a  new  prom- 
iso,  that  promise,  as  a  new  cause  of  action,  ought  to  be  proved  in  a  dear  and  ex- 
plicit manner,  and  be  in  its  terms  unequivocal  and  determinate;  and  if  any  omi- 
ditions  are  annexed,  they  ought  to  be  shown  to  be  performed. 
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the  defendant  arc  ambiguous,  it  is  a  question  of  fact  for  the  jurj 
whether  they  amount  to  an  acknowledgment  of  the  debt  JJoyd  v. 
Maund,  2  T.  R.  760. 

Acknowledgment — when  accompanied  tmth  denial  of  lidbiHty^ 
Where  the  defendant  acknowledges  the  debt,  but  insists  at  the  same 
time  that  the  statute  bars  it^  such  acknowledgment  has  been  held  in 
several  cases  to  take  the  case  out  of  the  statute.  Bryan  v.  Horse-' 
man,  4  East,  599.  Rucker  v.  Hannay,  Id.  604  (n).  Clarke  v.  Brad' 
shaw,  8  Esp,  157,  Leaper  v,  Tatton,  16  East,  420;  but  see  Rowcrofi 
V.  Lamas,  4  M.  and  S.  457,  Coltman  v.  Marsh,  3  Taunt  380. 

Where  the  defendant  acknowledges  the  debt,  but  insists  that  it  is 
paid  or  discharged,  the  whole  of  his  admission  must,  as  it  seems,  be 
taken  together,  vide  ante,  p,  34,  and  the  case  wilt  not  be  taken  out 
of  the  statute.  Thus,  where  the  defendant  said,  **  I  have  paid  the 
debt,  and  will  send  you  a  copy  of  the  receipt,''  but  such  copy  was 
never  sent,  Lord  Ellenborough  held  the  acknowledgment  insuffi- 
cient. Birk  V.  Guy,  4  Esp,  184.  But  in  another  case  where  the 
acknowledgment  was,  *'  that  he  would  satisfy  the  plaintifT,  for  he 
could  show  his  receipt,"  it  was  held  that  the  defendant  was  bound 
to  produce  a  receipt,  and  that  it  was  at  all  events  a  sufficient  ac- 
knowledgment to  go  to  a  jury,  upon  his  failing  to  produce  a  receipt 
Anon,  cited  Holt,  381.* 

So  where  the  acknowledgment  was,  '*  You  owe  me  more  money, 
I  have  a  set-off  against  it,"  it  was  held  (Best,  J.,  diss.)  not  to  take 
the  case  out  of  the  statute.  Swan  v.  Sowell,  2  B.  and  A.  759.  So 
where  on  application  for  the  amount  of  a  bill  the  defendant  said, 
'^  that  there  had  been  such  a  bill,  but  that  the  plaintiff  and  his  de* 
ceased  partner  had  received  the  money,  and  that  there  was  a  bal- 
ance due  to^him  (the  defendant)  from  the  executors  of  the  deceas- 
ed/' the  acknowledgment  was  held  not  to  be  sufficient,  and  it  was 
doubted  whether  the  plaintiff  could  go  into  evidence  of  the  account 
between  the  deceased  partner  and  the  defendant  to  falsify  what  the 
latter  said.  Beale  v.  Kind,  4  B.  and  A.  568.*^  It  seems,  however, 
that  where  the  defendant,  in  his  acknowledgment,  rests  his  discharge 
upon  a  written  instrument  to  which  he  refers  with  precision,  evi- 
dence of  that  instrument  may  be  given  to  show  that  it  docs  not  op- 
erate as  a  legal  discharge.  Partington  v.  Bucher,  6  Esp.  66.  HeU" 
lings  V.  Shaw,  1  B.  Moore,  344.«  Beale  v.  Nind,  4  B.  and  A.  572.^ 
See  also  De  la  Torre  v.  Salkeld,  1  Stark.  7.*  Easterby  v.  PvUen,  8 
Stark.  186.'  Where  the  acknowledgment  was,  "  I  acknowledge 
the  receipt  of  the  money,  but  the  testatrix  gave  it  roe,"  it  was  held 
not  sufficient  to  take  the  case  but  of  the  statute.*  Owen  v.  Wootteyp 

B.  JVC  P.  14a 

a  3  Eng.  Com.  Law  Kept.  134.    ^  6  Id.  517.    «  2  Id.  936.    '  S  Id.  270. 

•  14  Id.  176. 

*  The  acknowledgment  must  be  an  unqualified  one  of  a  preeent  exiatinif  debt, 
to  raife  a  valid  promise  to  pay ;  and  if  it  be  qualified  in  a  waj  to  repel  the  pre- 
aamption  of  a  promise  to  pay,  it  ie  not  evidence  of  apromiie.  Kekerl  t.  Wi]aoo« 
IS  Bmg-  Sl  Rawle,597;  eee  alio  1  Penn.  Rep.  137,  138. 
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Acknondedgment — conditionaL']  Where  the  acknowledgment  is 
conditional  it  has  been  held  that  the  plaintiflTmust  show  iSe  condi- 
tion performed;  thus  where  the  defendant  promised  to  pay  the 
debt  when  he  was  able,  Lord  Kepyon  ruled  that  the  plaintiff  was 
bound  to  show  that  the  defendant  was  then  of  sufficient  ability  to 
pay,  adding,  that  it  had  been  so  ruled  before  by  Eyre,  C  J.  Davies 
V.  Smithy  4  Esp.  35 ;  and  see  Besford  v,  Saunders,  2  H.  BL  116. 
So  where  the  promise  was,  '*  I  cannot  pay  the  debt  at  present,  but 

1  will  pay  it  as  soon  as  I  can,''  the  Court  of  King's  Bench  held  that 
it  was  necessaary  for  the  plaintiff  to  show  the  defendant's  ability  to 
pay.  Tanner  v.  Smart,  6  B.  and  C.  603.'  AyUm  v,  Bqlt,  4  Bingh. 
105.<  A'Caurt  v.  Cross,  3  Bingh.  329.  But  where  the  defendant 
said,  that  if  certain  other  persons  paid  he  should  do  the  same,  Lord 
EUenborough  held  that  the  plaintiff  was  entitled  to  recover  with- 
out proof  that  the  other  persons  had  paid.  Loweth  v.  FothergiU,  4 
Campb.  185.  So  where  the  defendant  promised  to  pay  the  debt 
by  i^alments  if  time  were  giyen,  Lord  EUenborough  was  of  opi- 
nion that  this  was  sufficient,  and  the  plaintiff  recovered  without 
proof  of  time  being  given.  Thompson  v.  Osborne,  2  Stark.  96.^  See 
also  Campbell  v.  SeweB,  1  Chitty,  600.^  Fleming  v.  Hayne,  1  Stark. 

MtUuai  accounts^  Such  accounts  as  concern  the  trade  of  mer- 
chandise between  merchant  and  merchant  are  excepted  from  the 
operation  of  the  statute.  Where  there  have  been  mutual  current 
and  unsettled  accounts  between  the  parties,  and  any  of  the  items 
are  within  six  years,  such  items  are  evidence  (under  the  replication 
that  the  defendant  did  promise,  &c.)  as  an  admission  of  there  being 
an  open  account,  so  as  to  take  the  case  out  of  the  statgte,  like  any 
other  acknowledgment  Catling  v.  Skaulding,  6  T.  R,  189, 2  Sauna. 
227,  a  (n).  But  where  all  the  items  are  on  one  side,  the  statute 
is  a  bar  to  all  demands  above  six  years  standing.  Cotes  v.  Harris, 
jB.  JSf.  P.  149.  Where  there  are  mutual  accounts,  but  no  item  of 
account  at  all  within  six  years,  the  plaintiff  may  reply  specially  to 
the  plea  of  the  statute,  that  the  accounts  are  merchants'  accounts. 

2  Saund,  127,  c  (n).  But  it  has  been  held  in  equity  that  merchants' 
accounts  are  within  the  statute,  if  they  have  ceased  six  years.  Bar' 
ber  o.  Barber,  18  Ves.  286 ;  and  see  Jones  v.  Pengree,  6  Ves.  580, 
Martin  v,  Heathcote,  2  Eden,  169.  The  clause  in  the  statute  as  to 
merchants'  accounts  is  not  confined  to  persons  actually  merchants. 
Catling  V.  Skoulding,  6  T.  R.  191. 

Tender. 

A  plea  of  tender  operates  like  the  payment  of  money  into  court 
as  an  admission  of  the  contract  stated  in  the  declaration.  Cox  v. 
Brain,  3  Taunt  95.    Thus  in  an  action  on  a  guarantee  it  super- 

ns  Enff.  Com.  Law  Rep*.  273.    f  13  Id.  361.    k  3  id.  S64.    1 18  Id.  175. 
k  S  Id.  431. 
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sedei  the  necessitj  of  proving  it  to  be  in  writing.    MidHeton  v. 
Brewer 9  Peahe^  15. 

By  whom  a  tender  must  be  made."]  The  tender  need  not  be  made 
by  the  debtor  himself,  it  is  sufficient  if  made  by  his  agent ;  and  a 
tender  by  an  agent,  at  his  own  risk,  of  more  than  the  money  given 
by  his  principal,  is  good.  Read  v.  Goldring^  2  M.  and  S,  86. 

To  whom  a  tender  must  he  made^  A  tender  to  a  person  autho- 
rised by  the  creditor  to  receive  money  for  him,  is  sufficient.  Good- 
land  V.  Bleweth,  1  Campb,  477.  And  where  a  clerk  who' was  in 
the  ordinary  habit  of  receiving  money  for  his  master,  was  directed 
by  his  master  not  to  receive  the  sum  in  question,  for  that  he  had 
put  it  into  the  hands  of  his  attorney,  and  the  clerk,  on  tender  made, 
refused  to  receive  the  money,  assigning  the  reason,  it  was  held  to 
be  a  good  tender  to  the  principal.  Moffat  v.  Parsons,  5  Taunt  307.' 
A  tender  to  the  attorney  on  the  record  is  a  good  tender  to  the  prin- 
cipal. Crater  v.  Pilling j'^  4  B,  and-C,  ante,  p.  247.  And  a  tender 
to  a  person  in  the  office  of  the  plaintiff's  attorney,  who  is  referred 
to  on  the  subject  by  a  clerk  in  the  office,  and  who  refuses  the  ten- 
der as  being  of  an  insufficient  sum,  is  a  good  tender  without  show- 
ing who  that  person  was.  Wilmott  t).  Smithf  1  M.  and  M.  238,  3  C. 
and  P.  453,"  S.  C. ;  and  see  Barrett  v.  Dure,  Id,  200,  ante,  p.  248. 
Where  the  money  was  brought  to  the  house  of  the  plaintiff,  and 
delivered  to  his  servant,  who  retired,  and  appeared  to  go  to  the 
master,  it  was  held  to  be  evidence  to  go  to  the  jury,  from  which 
they  might  infer  that  a  tender  was  made.  Anon,  1  Esp,  349.  A 
tender  to  one  of  several  partners  is  sufficient  Douglas  v.  Patrick^ 
3  T.  R,  683.  But  a  tenaer  of  a  debt  due  to  a  bankrupt's  estate  to 
a  collector  employed  by  the  solicitor  under  the  commission  is,  as  it 
seems,  bad.  Blowv,  Russell  1  C.  and  P.  365." 

Tender^  to  what  amount"]  If  a  man  tenders  more  than  he  ought 
to  pay,  it  is  good,  for  the  other  ought  to  accept  so  much  as  is  due 
to  him.  Waders  case,  5  Rep.  1 15,  c,  Astley  v.  Reynolds,  2  Str.  016. 
But  it  seems  that  such  a  tender  is  only  good  where  it  is  made  in 
monies  numbered,  so  that  the  creditor  may  take  what  is  due  to 
bim.  Therefore  a  tender  of  a  5L  note,  from  which  the  creditor  in 
desired  to  take  SL  10.,  is  not  good.  Betterbee  v,  Davis,  3  Campb. 
70.  Robinson  v.  Cook,  6  Taunt  336.  Watkins  v.  Robb,  2  E^p.  710. 
Brady  v,  Jones,  2  D,  and  R.  305.'  So  where  a  party  has  several 
demands  for  unequal  «ums  against  several  persons,  a  tender  of  one 
sum  for  the  debts  of  all,  is  not  a  good  tender  of  one  of  the  debts. 
Strong  V.  Harvey,  3  Bingh.  304.^  But  where  a  greater  sum  is  ten- 
dered than  the  sum  pleaded,  and  the  creditor  refuses  to  receive  it 
on  the  ground  that  the  amount  is  not  sufficient,  and  not  on  account 
of  the  form  of  the  tender,  the  tender  is,  it  seems,  good.    Black  v. 

1 1  Enff.  Cora.  Law  Repa.  114.    ■  10  Id.  S7l.    •  14  Id.  S86.     •  1 1  Id.  4S1. 
f  16  Id.  87.    4 11  Id.  lis. 
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Smiih,  Peake,  88.  Saunders  v.  Graham^  Gauot  121.>-  A  tender  to 
one  of  several  partners,  including  a  debt  due  to  the  partnership, 
and  also  a  debt  due  to  that  one  partner  individually,  is  a  good  ten« 
der  of.  the  partnership  debt,  unless  objected  to  on  account  of  the 
form  of  the  tender.  Douglas  v.  Patrick,  3  T.  22.,  683,  and  see 
Black  V.  Smithj  Peake^  88. 

Tender 9  in  what  kind  of  money,']  By  stat.  56  Gea  III.  c.  68,  s. 
11,  the  gold  coin  of  the  realm  is  declared  to  be  the  only  legal  ten- 
der for  payments  (except  as  thereinafter  provided)  within  the 
United  Kingdom  of  Great  Britain  and  Ireland.  And  by  s.  12,  no 
tender  of  payment  of  money  made  in  the  silver  coin  of  the  realm  of 
any  sum  exceeding  the  sum  of  405.  at  onetime  shall  be  a  legal  tender. 
Bank  notes  are  not  a  legal  tender.  Grigby  v,  Oates,  2  B.  and  P. 
526.  But  they  have  been  held  to  be  a  good  tender  unless  objected 
to  at  the  time  on  that  account  Per  Bvller  J.,  Wright  v.  Reed,  3 
71  R.  524,  Brown  v.  Saul,  4  Esp.  267.  So  a  tender  of  a  countiy 
bank  bill  of  exchange  has  been  held  good  unless  objected  to.  Lock^ 
yer  v,  Jones,  Peake,  180  {n) ;  btU  see  Mills  v,  Stafford.  Ibid,  contra. 

TeTuler,  whether  the  money  must  be  actually  produced.]  The  ac* 
tual  production  of  the  money  due  in  monies  numbered  is  not  neces- 
sary, if  the  debtor  having.it  ready  to  produce,  and  ofiering  to  pay 
it,  the  creditor  dispense  with  the  production  of  it  at  the  time,  or 
do  any  thing  which  is  equivalent  to  that.  Per  Lord  EUenborough, 
Thomas  v,  Evans,  10  East,  101.  Thus  where  the  defendant  left 
10^  with  his  clerk,  for  the  plaintiff,  of  which  the  clerk  informed 
the  plaintiff  when  he  called  and  demanded  a  lai^er  sum,  and  the 

Elaintiff  said  he  would  not  receive  the  10/.,  nor  any  thing  less  than 
is  whole  demand,  but  the  clerk  did  not  offer  the  10/.,  this  was  held 
to  be  no  tender.  Ibid.  And  see  Dickenson  v.  Shee,  4  Esp.  68.  But 
where  the  defendant  went  to  the  plaintiff  and  told  him  tnat  he  had 
eight  guineas  and  a  half  in  his  pocket  which  he  had  brought  for 
the  purpose  of  satisfying  his  demand,  but  the  plaintiff  told  him  he 
need  not  give  himself  the  trouble  of  offering  it,  for  that  he  would  not 
take  it,  the  tender  was  held  to  be  good.  Douglas  v.  Patrick,  3  T, 
jR.  684,  and  see  Ryder  t).  Townsend,  7  D.  and  R.  119.'  But  it 
would  have  been  otherwise,  if,  before  the  defendant  could  take  the 
money  out  of  tus  pocket,  the  plaintiff  had  left  the  room.  Leather* 
,dale  V.  Sweepstone,  S^C.  and  P.  342.*  The  agent  of  the  defendant 
met  the  plamtiff  in  the  street  and  told  him  that  he  was  come  to 
settle  the  business  betwecfn  the  defendant  and  him,  and  that  he  was 
desired  by  the  defendant  to  ofier  him  4L  i  the  plaintiff  said  he  would 
not  take  it ;  the  witness  then  said  that  he  would  give  him  the  other 
10s.  out  of  his  own  pocket,  and  run  the  risk  of  being  repaid.  He 
then  pulled  out  his  pocket-book,  and  told  the  plaintiff  that  if  he 
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wcmUl  go  into  a  neighbouring  public-hoase  he  would  pay  him,  but 
tfie  plaintiff  said  he  would  not  take  it;  this  tender  was  held  to  be 
good.  Read  v.  GMing^  2  M.  and  S.  86.  Where  a  witness  stated 
that  she  was  present  at  an  interview  between  the  plaintiff  and 
defendant,  at  which  the  defendant  was  willing  to  give  the  plaintiff 
10^;  and  that  die  (the  witness)  offered  to  go  up  stairs  and  fetch 
that  sum,  but  that  the  plaintiff  said  she  need  not  trouble  herself,  for 
he  could  not  take  itf  this  was  held  by  Best,  C  J.,  to  be  a  good  ten- 
der (the  witness  staing  that  the  money  was  up  stairs),  though  the 
defendant  did  not  take  any  notice  of  the  witness's  offer  at  the  time. 
Harding  v,  Davies,  2  C.  and  P,  77."  But  where  the  defendant 
ordered  A*  to  pay  the  plaintiff  7£  12^.,  and  the  clerk  of  the  plain- 
tiff's attorney  demanded  8/.,  on  which  A.  said  that  he  was  only 
ordered  to  pay  7/.  \2s.  which  sum  was  in  the  hands  of  B.  who  was 
present,  and  B.  put  his  hand  to  his  pocket  as  if  to  pull  out  his  pocket 
book,  when  A.  desired  him  not  to  do  so,  as  the  cleric  demanded  SL 
and  he  was  ordered  to  pay  7L  I2s,  only,  and  B.  could  not  say 
whether  he  had  the  latter  sum  about  him,  but  swore  that  he  had 
it  in  his  house,  at  the  door  of  which  he  was  standing,  the  tender 
was  held  to  be  insufficient.  Kraus  v,  Arnold,  7  B.  Moore  50,^  and 
see  Gktscott  v.  Day,  5  Esp.  49. 

Tender  must  be  unconditional']  In  order  to  support  a  plea  of 
tender,  there  must  be  evidence  of  an  unqualified  offer.  Therefore, 
where  the  defendant  tendered  a  sum  of  money,  and  at  the  same 
time  delivered  a  counterclaim  upon  the  plaintiff)  and  the  plaintiff 
did  not  take  up  the  money  or  paper,  but  simply  said,  '*  You  must 
eo  to  my  attorney,"  the  tender  was  held  insufficient  Brady  u. 
Jones,  2  D.  and  R,  305.^  So  a  tender  accompanied  with  a  protest 
against  the  party's  liability,  appears  to  be  insufficient.  Simmons 
V.  Wibnott,  3  Rsp,  94.  So  an  oner  of  payment,  clogged  with  a  con« 
dition  that  it  snould  be  accepted  as  the  balance  due,  does  not 
amount  to  a  I^al  tender.  Eoans  v.  Judkins,  4  Campb,  ,156 ;  and 
see  Huxham  v.  Smith,  2  Campb,  21,  Strong  v,  Harvey,  3  Bingh. 
304.*  So  where  the  tender  is  accompanied  with  a  demand  of  a 
receipt  in  full ;  GlascoU  v.  Day,  5  Esp.  48,  Higham  v.  Baddesley, 
Ctow,  213.  Ryder  v.  Townsend,  7  D.  and  R.  119  f  but  though  a 
party  tendering  money  cannot  in  general  demand  a  receipt  for  the 
money,  yet  where  the  creditor  did  not  object  to  the  demand  of  a 
receipt,  but  that  the  sum  was  insufficient,  the  tender  was  held  by. 
Lord  Kenyon  to  be  good.  Cole  v.  Blake,  Peake,  179.  But  where 
the  defendant  took  the  money  out  of  his  pocket,  and  said,  ^  If 
you  will  give  me  a  stamped  receipt,  I  will  pay  you  the  money," 
and  the  plaintiff  replied  that  he  would  not  take  it,  but  would  serve 
him  with  a  Marshalsea  writ.  Abbot,  C  J.,  held  this  to  be  no  proof 
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of  a  tender.  Laing  v,  Meader,  1  C.  and  P.  25lf.*  The  debtor 
ought  to  bring  a  receipt  with  him,  and  require  the  creditor  to  sign 
it,  and  if  the  latter  refuses,  he  is  Jis^ble  to  a  penalty  by  43  Geo.  III. 
c.  12f6,  s.  4,  6. 

Tender^  evidence  an  repHcatumJ]  The  plaintiff  may  reply  that 
before  tender  made,  he  issued  a  writ  1  Sound.  33,  b  (?}).  Sq  he 
may  reply  a  prior  or  subsequent  demand  and  refusal.  Such  demand 
must  be  proved  to  be  of  the  precise  sum  tendered.  Rivers  v,  Griffiths^ 
5  B.  and  A.  630.*  The  demand  must  be  by  a  person  authorised  to 
receive  the  money,  and  therefore  a  demand  by  the  clerk  of  the 
plaintiff's  attorney  is  insufficient.  Coore  v.  Callaway ^  1  Esp.  115. 
A  subsequent  demand  upon  one  of  two  joint  debtors  is  suliicient. 
Peirse  v.  Bowles^  1  Stark,  323.*  A  letter  written  by  the  plaintiff's 
attorney,  and  received  by  the  defendant,  demanding  the  sum  ten- 
dered, is  not,  as  it  seems,  sufficient  evidence  of  a  subsequent  de« 
mand ;  for  at  the  time  of  the  demand,  the  defendant  should  have 
an  opportunity  o(  paying  the  sum  demanded.  Edwards  v,  Yates, 
jR.  and  M.  360 ;  but  see  Haywood  v,  Hagucj  4  Esp,  93. 


CASE  FOR  NUISANCE. 

In  an  action  on  the  case  for  a  nuisance  affecting  real  property, 
the  plaintiff  must  prove  his  title  to  the  property  affected  by  the 
nuisance,  the  nuisance  occasioned  by  the  defendant,  and  the  amount 
of  damage. 

Plaintiff^ s  fitfe.]  It  is  sufficient  for  the  plaintiff  to  prove,  as  al- 
leged in  the  declaration,  that  he  was  possessed  of  the  premises  in- 
jured by  the  nuisance.  The  right  to  incorporeal  hereditaments  is 
frequently  proved  by  presumptive  evidence  of  enjoyment  for  up- 
wards of  twenty  years,  see  ante^  p.  16.  Where  it  was  alleged 
that  by  reason  of  his  possession  x>{  a  mill,  the  plaintiff  was  entitled 
to  the  use  of  a  watercourse,  it  was  held  that  such  allegation  was 
not  supported  l^j  evidence  of  a  parol  license  or  agreement,  by  which 
the  defendant  permitted  the  exercise  of  the  right  in  question  to  the 
plainlifi^  but  did  not  legally  grant  or  annex  it  to  the  mill.  Fentiman 
V.  Smithy  4  Easty  107;  HewUns  v.  Shippam^  5  B.  and  C.  221.«  In 
an  action  against  a  stranger  fer  disturbing  the  plaintiff  in  the  pos- 
session of  a  pew,  it  is  not  necessary  for  the  plaintiff  to  prove  re- 
pairs, though  it  is  otherwise  where  the  action  is  against  the  ordi- 
nary. Kenrick  w.  Taylor^  1  IVils.  326.  If  the  nuisance  be  of  a  per- 
manent nature,  and  injurious  to  the  reversion,  an  action  may  be 
brought  by  the  reversioner  as  well  as  by  the  tenant  in  possession, 
each  being  entitled  to  recover  his  respective  loss.  Biddlesford  v. 
Onshwy  3  Lev.  209,  1  Saund.  322,  b.  (n).  So  the  reversioner  may 
sue  where  the  injury  complained  of  is  an  injury  to  his  right,  though 
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the  niusance  is  capable  of  being  easily  removed.  Shadwell  v.  Hui- 
chinson,  I  M.  ana  M  350.  In  an  action  by  the  reversioner  the 
tenant  is  a  competent  witness  to  prove  the  injury.  DoddingUm  v. 
Hudson^  1  Bingh.  257.*  Where  he  held  under  a  written  agree- 
ment, the  Court  of  Common  Pleas  were  divided  on  the  question, 
whether  it  was  necessary  that  the  agreement  should  be  produced 
to  prove  the  fact  of  the  tenancy.  Strother  v.  Burr^  5  Bingh.  136.* 
But,  in  an  action  for  an  injury  to  the  reversion  in  cutting  down  a 
tree,  the  tenant  holding  under  a  written  agreement,  the  Court  of 
King's  Bench  held  that  it  was  necessary  to  produce  the  agreement* 
CoUeriU  v.  Hobby,  4  B.  and  C.  455,'  1  M.  and  /?.  444  (n). 

The  nuisance.']  The  plaintiiT  must  prove  an  injury  amounting 
in  law  to  a  nuisance.  It  is  a  nuisance  to  build  a  house  overhang- 
ing the  house  of  another,  whereby  the  rain  falls  upon  the  latter 
house.  Baien^s  case,  9  Rep.  53,  b.  So  if  a  lessee  overcharges  his 
room  with  weight,  whereby  it  falls  into  the  cellar  of  the  plaintiif 
beneath.  Edwards  v.  Holinder,  2  Leon.  93.  So  the  erection  of 
anything  offensive,  as  a  swine-stye  or  lime-kiln,  near  the  plaintiff's 
house,  is  a  nuisance.  Aldred^s  case,  9  Rev,  59,  a.  But  for  such 
thuigs  as  merely  abridge  the  gratification  of  the  plaintiff  in  the  en- 
joyment of  his  property,  as  shutting  out  the  prospect  from  his  win- 
dows, an  action  will  not  lie ;  Id.  58,  b ;  and  where  the  plaintiff 
brought  his  action  against  the  defendant  for  keeping  his  dogs  so  near 
the  plaintiff's  house,  that  his  family  were  prevented  from  sleeping 
during  the  night,  and  were  much  disturbed  during  the  day,  and 
the  jury  found  a  verdict  for  the  defendant,  though  no  evidence  was 
given  by  him,  the  court  refused  to  grant  a  new  trial.  Street  v.  Tug" 
well,  Selw.  JVC  P.  1047.  Nor  can  an  action  be  maintained  for  the 
reasonable  use  of  a  person's  rights,  though  it  be  to  the  annoyance 
of  another,  as  if  a  butcher,  brewer,  Slc.  use  hb  trade  in  a  conve- 
nient place.  Com.  Dig.  Action  on  the  case  for  nuisance  (C).  See 
R.  V.  WaUs,  1  M.  and  M.281,  R.  v.  Cross,  2  C.  and  P.  483.«  So 
an  action  for  a  nuisance  to  a  house  cannot  be  maintained  for  that 
which  was  no  nuisance  before  a  new  window  was  opened  by  the 
plaintiff,  and  which  becomes  a  nuisance  only  by  that  act  Law^ 
rence  v.  Obee,  3  Campb.  514. 

An  action  does  not  lie  against  a  man  for  pulling  down  his  house, 
whereby  the  adjoining  house  falls  for  want  of  shoring.  Peyton  v. 
Mayor  of  London,  9  B.  and  C.  725.*  But  though  the  owner  of  the 
house  injured  neglects  to  shore  it  up,  yet,  if  the  defendant  pulls 
down  his  bouse  in  a  wasteful,  negligent,  and  improvident  manner, 
60  as  to  occasion  greater  risk  to  the  owner  of  the  adjoining  house 
than  in  the  ordinary  course  of  doing  the  work  he  would  have  in- 
curred, the  defendant  is  liable.  Walters  v.  Pfeil,  1  M  and  M.  365 ; 
and  see  Mapey  v.  Goyder,  4  C.  and  P.  161.*  Brown  v.  Windsor, 
1  Crom.  and  Jfer.  20. 
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'It  is  DO  nuisance  merely  to  prevent  an  excess  in  the  plaintiflPs 
use  of  his  right,  as  if  A.  has  lights  in  an  ancient  bouse,  and  rebuilds 
(he  house,  and  makes  lights  in  other  places  and  larger;  Cam.  Dig. 
Action  on  the  case  for  nuisance  {C)  ;  but  if  an  ancient  window  is 
enlarged,  the  owner  of  the  adjoining  land  cannot  lawfully  obstruct 
the  passage  of  the  light  to  any  part  of  the  space  occupied  by  the 
ancient  window,  although  a  greater  portion  of  light  be  admitted 
through  the  unobstructed  part  of  the  enlarged  window  than  was 
formerly  enjoyed*  Chandler  v,  Thompson^  3  Campb.  80.  A  total 
privation  of  light  is  not  necessary  to  maintain  this  action.  If  the 
plaintiff  can  prove  that  by  reason  of  the  obstruction,  he  cannot  en- 
joy the  light  in  so  free  and  ample  a  manner  as  he  did  before  the  in- 
jury, it  is  sufficient.  CoUereUv.  Griffiths,  4  Esp,  69.  R.  v.  JVeU,  2 
C.  and  P.  485  ;*"  but  see  Back  v.  Stacey^  2  C.  and  P,  465.' 

A.,  the  owner  of  two  adjoining  houses,  granted  a  lease  of  one  of 
them  to  B.  He  afterwards  leased  the  other  to  C,  there  then  ex- 
isting in  it  certain  windows.  After  this,  B.  accepted  a  new  lease  of 
bis  house  from  A.  It  was  held  that  B.  could  not  alter  his  tene- 
ment, so  as  to  obstruct  windows  existing  in  C.'s  house  at  the  time  of 
C's  lease  from  A.,  though  the  windows  were  not  twenty  years  old 
at  the  time  of  th&  alteration.  CouLts  v.  Gorham,  1  M,  anaM.  396; 
and  see  Comptonv.  Richards,  1  Price,  21,  Riveere  v,  BaCoer,  R. 
and  M  24. 

The  nuisance,  occasioned  by  the  defendant']  This  action  may 
be  brought  either  against  the  person  who  originally  occasioned  the 
nuisance,  or  against  his  alienee  who  permits  it  to  be  continued,  but 
a  request  to  the  alienee  to  remove  or  abate  the  nuisance  must  be 
proved.  PenruddocVs  case,  5  Rep,  101,  a.  Where  a  notice  to 
remove  the  nuisance  had  been  served  upon  the  predecessor  of  the 
defendapt,  Abbott,  C.  J.,  ruled  that,  being  delivered  on  the  pre- 
mises to  the  occupier  for  the  time  being,  it  bound  a  subsequent  oc- 
cupier. Salmon  v,  Bensley,  R.  and  M  189,  Where  a  landlord 
employed  workmen  to  repair  a  house  in  the  possession  of  his  te- 
nant, who  was  bound  fo  repair,  and  directed  the  repairs,  he  was 
held  answerable  for  a  nuisance  occasioned  by  the  negligence  of  his 
workmen.  Leslie  v.  Pounds,  4  Taunt  649,  and  see  post  So  in  an 
action  for  obstructing  the  plaintiflPs  lights,  a  clerk  who  superin- 
tends the  erection  of  the  building  by  Vvhich  they  are  darkened,  and 
who  alone  directs  the  workmen,  is  liable  to  be  joined  as  a  co-de- 
fendant with  the  original  contractor.  Wilson  v,  Peto,  6  B.  Moore, 
47.»  But  an  action  on  the  case  for  not  repairing  fences  can  only 
be  maintained  against  the  occupier,  apd  not  against  the  owner  of 
the  fee  not  in  possession.  Cheetham  v,  Hampson,  4  T.  R,  318.  Un- 
less the  owner  was  bound  to  repair.  Payne  v,  Rogers,  2  H,  B.  849. 
See  Boyle  v.  Tamlyn,  6  B.  and  C.  349.-      Where  persons  in  the 
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exercise  of  a  public  duty,  as  commissioners  of  sewers  or  trustees  of 
roads,  do  some  act  within  their  jurisdiction,  which  is  in  fact  a  nui- 
sance to  the  property  of  another,  yet  no  action  lies ;  Plate  Glass 
Co.  V,  Meredith,  4  1\  R.  794,  Harris  v,  Baker^  4  M.  and  S.  27, 
SutUm  V.  Clarke,  6  Taunt  43,*"  BoulUm  v.  Crcwther,  2  B.  and  C» 
798;'  but  if  they  act  in  an  arbitrary  and  oppressive  manner  they 
are  answerable;  Leader  v.  Moxon,  3  IVils.  461,  BauUon  v.  Crow- 
iher,  2  B.  and  C.  707  ;>*  and  so  if  they  exceed  the  authority  in- 
trusted to  them;  Baulton  v,  Crowtherj  2  B,  and  C.  709,  710,* 
Plate  Glass  Co.  v,  Meredith,  4  T.  R.  796 ;  or  act  carelessly  or  neg- 
ligently. Jones  V.  Bird,  5  B.  and  A.  857.*^  Boulton  v.  Crawther,  2 
B.  and  C. '711.^ 

Defence, 

The  defendant  may  show  under  the  general  issue  that  the  act 
complained  of  was  done  by  the  plaintiff's  license ;  and  if  the  de- 
fendant has  expended  money  in  consequence  of  having  obtained 
the  plaintiff's  license,  the  latter  cannot  revoke  the  license  without 
tendering  the  expenses  to  the  defendant.  Winter  v.  Brockwell,  8 
East,  308. 

If  an  ancient  window  has  been  completely  shut  up  with  brick 
and  mortar  above  twenty  years,  it  loses  its  privilege;  Laurence  v, 
Obee,  3  Campb,  514 ;  arid  where  it  appeared  that  the  plaintiff's 
messuage  was  an  ancient  house,  and  that  adjoining  to  it  there  had 
formerly  been  a  building  in  which  there  was  an  ancient  window 
next  the  lands  of  the  defendant,  and  that  the  former  owner  of  the 
plaintiff's  premises,  about  seventeen  years  before,  had  pulled  down 
this  building,  and  had  erected  on  its  site  another,  with  a  blank  wall 
next  adjoining  the  premises  of  the  defendant,  and  the  latter,  about 
three  years  before  the  commencement  of  the  action,  erected  a 
building  next  the  blank  wall  of  the  plaintiff,  who  opened  a  win- 
dow in  that  wall  in  the  same  place  where  the  ancient  window  had 
been  in  the  old  building,  it  was  held  that  he  could  not  maintain  any 
action  against  the  defendant  for  obstructing  the  new  window,  be- 
cause by  erecting  the  blank  wall  the  owner  not  only  ceased  to  en- 
joy the  right,  but  had  evinced  an  intention  never  to  resume  the  en- 
joyment.    Moore  v,  Rawson,  3  B.  and  C.  332.' 

In  actions  on  the  case,  in  which  ihe  gist  of  the  action  is  the  con- 
sequential damage,  the  time  of  limitation  begins  to  run  from  the 
time  of  the  occurring  of  the  consequential  damage.  Roberts  u. 
Read,  16  East,  215;  and  see  Gillon  v.  Boddington,  R.  and  M.  161- 
Howell  V.  Young,  5  B.  and  C.  268.»  Where  a  statute  directed  an 
action  to  be  brought  within  six  months  after  the  matter  or  act  done, 
and  the  injury  was  sinking  a  sewer,  whereby  the  walls  of  the  plain- 
tiff's house  cracked,  it  was  held  that  the  action  must  be  brought 
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within  six  months  from  the  time  of  the  walls  cracking.  Uoyd  v. 
Wigney,  6  Bingh.  489.* 


CASE  FOR  DISTURBANCE  OF  COMMON. 

In  an  action  on  the  case  for  disturbance  of  common,  the  plaintiff 
must  prove  hia  right  of  common,  the  disturbance  by  the  defendant, 
and  the  damage. 

« 
Proof  of  right  of  common,']  The  plaintiff  need  not  prove  his  title 
to  the  same  extent  as  he  has  set  it  out  in  his  declaration,  for  the 
disturbance  is  the  gist  of  the  action,  and  the  title  is  only  induce- 
ment B.  JV.  P.  75,  76,  1  Saund.  346,  a  (n).  Thus  if  he  states 
that  he  was  possessed  of  a  messuage,  and  so  many  acres  of  land, 
with  the  appurtenances,  and  by  reason  thereof  ought  to  have 
common,  &c,  this  allegation  is  divisible,  and  he  may  prove  that  he 
was  possessed  of  the  land  only,  and  entitled  to  the  common  in  re- 
spect of  such  land.  RickeUs  v.  Saiwey,  2  B,  and  A.  360.  An  al- 
legation of  right  of  common  for  all  the  plaintiff's  cattle,  levant 
and  couchant,  is  supporfed  in  evidence,  although  the  common 
is  not  sufficient  to  feed  all  the  cattle  for  any  length  of  time; 
WUlu  V,  Ward,  2  ChiUy^  297  ;<"  and  an  allegation  of  a  right 
of  common  *'for  all  commonable  cattle,  levant  and  couchant," 
is  proved  by  a  grant  '<  of  reasonable  common  of  pasture."  Daidge 
u  Carpenter,  6  M.  and  S,  47.  An  averment  that  the  plain- 
tiff was  entitled  to  common  of  pasture  for  all  his  cattle,  levant 
and  couchant  upon  bis  land,  is  supported  by  evidence  that 
the  plaintiff  was  a  part  owner  with  the  defendant  and  others, 
of  a  common  field,  upon  which,  after  the  corn  was  reaped,  and  the 
field  cleared,  the  custom  was  for  the  different  occupiers  to  turn  out, 
in  common,  their  cattle,  the  number  being  in  proportion  to  the  ex- 
tent of  their  respective  lands  within  the  conimon  field,  although 
such  cattle  were  not  maintained  upon  such  land  during  the  winter, 
and  although  the  custom  proved  was,  to  turn  out  according  to  the 
extent,  and  not  to  the  produce  of  the  land,  in  respect  of  which  the 
right  was  claimed ;  and  it  was  also  held  not  to  be  necessary  for  the 

Elaintiff  to  state  his  right  to  be  with  the  exception  of  his  own  land, 
ut  that  it  was  well  laid  to  be  over  the  whole  common.  Chees- 
man  v.  Hardham,  1  B,  and  A.  706.  Where  the  plaintiff  claimed 
a  right  of  common  for  all  his  commonable  cattle,  and  the  proof  was 
that  he  had  turned  on  all  the  cattle  he  had  kept,  but  that  he  never 
had  kept  any  sheep,  it  was  held  that  this  was  evidence  of  a  right 
for  all  commonable  cattle,  to  be  left  to  the  consideration  of  the 
juiT.    Manifold  v.  Pennington,  4  B,  and  C.  161.^ 

Hearsay  is  admissible  to  prove  a  customary  right  of  common, 
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anUj  j}.  21 ;  but  whether  it  is  admissible  to  prove  a  prescriptiye 
right,  strictly  private,  has  been  doubted.  Ibid.  A  person  who  claims 
a  customary  right  of  common,  is  not  competent  to  prove  a  right  of 
common  claimed  under  the  same  custom;  but  it  is  otherwise 
where  the  issue  does  not  affect  any  common  right,  but  is  merely 
on  a  right  of  common  claimed  by  prescription,  ante^  p.  82. 

The  disturbance  by  IM  defendant]  This  action  is  maintainable 
against  another  commoner,  as  well  as  against  a  stranger ;  Atkinson 
V.  Teasdale,  2  W.  BL  817 ;  and  although  the  plaintin  himself  has 
been  guilty  of  a  surcharge.  Hobson  v.  Todd,  4  T.  R.  71.  But  in 
an  action  against  the  lord,  the  plaintiff  must  allege  a  surcharge, 
and  prove  it,  by  showing  that  there  is  not  a  sufficiency  of  common 
left  fc^  him.  Smith  v.  Feverett,  2  Mod,  6.  1  Saund,  346  b  (n)« 
Where  the  lord  has  licensed  a  third  person  to  put  cattle  on  the 
common,  the  plaintiff  may  declare  against  him  as  a  stranger  for  a 
disturbance,  generally  ;  Ibid.  Hobson  v.  Todd,  4  T,  R.  73 ;  and  it 
will,  as  it  seems,  lie  upon  the  defendant  to  prove  the  license,  and 
that  he  has  not  exceeded  it,  but  has  left  a  sufficiency  of  common 
for  the  plaintiff.     1  Sound.  346,  b  {new  notes). 

Damage.']  In  an  action  against  a  stranger,  the  smallest  damage, 
as  carrying  away  the  dung  from  the  common,  is  sufficient  to  main- 
tain the  action.  Pindar  v.  Wadswarth,  2  East,  154.  So  in  an  ac- 
tion against  another  commoner  for  surcharging,  it  is  sufficient  to 
prove  that  the  defendant  put  on  the  common  more  cattle  than  he 
had  a  right  to  do,  without  proving  any  specific  damage.  Hobson  v. 
Todd,  4  T.  R.  71. 

Defence. 

This  being  a  possessory  action,  the  defendant  may  show  that  the 
common  has  been  enclosed  and  held  in  severalty,  adversely,  for 
upwards  of  twenty  years,  which  is  a  bar  to  the  entry  of  the  com- 
moner.   Haivke  v.  Bacon,  2  TatmL  156. 


CASE  FOR  DISTURBANCE  OF  WAY. 

In  an  action  on  the  case  for  disturbance  of  way,  the  plaintiff 
must  jprove  his  ri^ht  to  the  way  as  alleged  in  the  declaration,  and 
the  disturbance  by  the  defendant. 

Right  of  way,  how  proved.]  If  the  action  is  brought  for  a  nu- 
isance in  a  public  highway,  in  which  the  plaintiff  must  show  that 
he  has  sustained  some  particular  damage,  the  plaintiff  may 
prove  the  way  to  be  public  by  evidence  of  common  reputation. 
Atistin^s  case,  1  Vent  189.    A  way  leading  to  any  market-town, 


Case  for  Disturbance  of  Way.  271 

and  common  for  all  travellers,  and  communicating  with  any  great 
road,  is  a  highway;  but  if  it  lead  only  to  a  church,  or  house,  or 
village,  or  to  the  fields,  it  is  a  private  way.  Per  Hale^  C.  7.,  ibid. 
As  to  dedication  of  way  to  the  public,  see  ante^p.  17.  In  a  very 
late  case,  where  the  public  had  used  an  unpaved  and  unfinished 
street  for  four  or  five  years,  the  court  held  that  the  jury  were  war* 
ranted  in  presuming  a  dedication  to  the  public.  Jarvis  v.  Dearif  3 
Bingh.  447.^ 

A  private  way  may  be  claimed  by  grant,  prescription,  reserva- 
tion, or  as  of  necessity.    An  adverse  user  of  a  way  for  upwards  of 
twenty  vears,  will  be  evidence  of  a  grant,  ante,  p.  16.    The  par- 
ticular description  of  way,  as  a  cart-way,  horse- way,  or  foot-way, 
must  be  proved ;  and  evidence  of  a  prescriptive  right  of  way  for  all 
manner  of  carriages^  does  not  necessarily  prove  a  right  of  way  for 
all  manner  of  caUle^  though  it  is  evidence  to  go  to  the  jury.    Bal' 
lard  V.  DysoUf  I  Taunt  279.    Where,  in  an  indictment,  a  way  was 
stated  to  be  **  for  all  the  liege  subjects,  &c.  to  go,  &c.  with  their 
horses,  coaches,  carts,  and  carriages,"  and  the  evidence  was,  that 
carts  of  a  particular  description,  and  loaded  in  a  particular  manner, 
could  not  pass  along  the  way,  it  was  held  to  be  no  variance.   jK.  v. 
LtfaHy  R,  and  M.  151.    The  termini  of  the  way,  as  stated  in  the 
declaration,  must  be  proved,  and  a  variance  will  be  fatal.    Thus 
the  claim  of  a  prescriptive  right  of  way  from  A.,  over  the  defend- 
ant's close  unto  D.,  is  not  supported,  if  it  appear  that  a  close,  call- 
ed C,  over  which  the  way  once  led,  and  which  adjoins  to  D.,  was 
formerly  possessed  by  the  owner  of  close  A.,  and  was  by  hin>  con- 
veyed in  fee  to  another,  without  reserving  the  right  of  way,  for 
thereby  it  appears  that  the  prescriptive  right  of  way  does  not,  as 
claimed,  extend  unto  Z>.,  but  stops  short  at  C.  Wright  v.  Rattray^  1 
Eastf  377.    The  plaintiff  might  perhaps  still  have  had  a  right  of 
way  towards,  but  certainly  not  unto  the  terminus,  Per  Lord  Ken- 
yon,  ibid, ;  and  where  the  defendant  in  trespass  quare  clav^sumf re- 
git prescribed,  in  his  plea  for  an  occupation  way  from  his  own  close 
^  unto,  through  and  over  the  said  several  closes,  in  which,  &c.  to 
and  unto  a  certain  highway,  &.C.,  and  from  thence  back  again  unto 
the  said  close  of  the  defendant,"  and  it  appeared  at  the  trial  that 
otje  of  the  several  intervening  closes  was  in  the  possession  of  the 
defendant  himself.  Lord  Kenyon  thought  the  prescription  nega- 
tived, and  the  plaintiff  had  a  verdict;  but  a  new  trial  was  granted 
by  the  Court  of  Common  Pleas.    Jackson  v.  Shillito,  cited  1  East, 
381.    Where  the  way  is  claimed  as  a  way  of  necessity,  the  plain- 
tiff must  prove  the  grant  of  the  land  to  which  the  way  leads  to 
himself,  and  that  he  has  no  other  way  to  the  land,  except  the  way 
in  question,  over  the  grantor's  close.  Clark  v.  Cogge,  Cro.  Jac.  170. 
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Disturbance  by  the  defendant,']  The  plaintiff  must  prove  some 
disturbance  by  the  defendant,  and  where  the  action  is  for  a  nuis* 
ance  in  a  highway,  he  must  show  some  special  damage ;  for  where 
the  inconvenience  is  general  only,  and  no  particular  dam^age  has 
been  sustained  by  any  one  individual,  an  action  on  the  case  cannot 
be  supported ;  Fineux  v.  HovendeUf  Cro.  Eliz,  664 ;  HvJbert  v. 
Graves,  1  Esp.  148;  but  it  is  sufficient  to  show  that  by  the  stop- 

|)ing  of  the  highway,  the  plaintiff  has  been  compelled  to  use  a 
onger  and  more  dimcult  way.     Com.  Dig,  action  on  the  case  for 
nuisance  (C),  Greasly  v.  Codling,  2  Bingk,  263,* 

Defence. 

The  defendant  may  show  that  the  way  has  been  extinguished  by 
an  inclosure  act,  &c.,  or  if  the  way  is  claimed  by  presumed  grant, 
he  may  show  that  during  the  adverse  user,  the  land  was  in  the 
possession  of  a  tenant,  ante,  p,  18.  If  the  way  is  claimed  as  a  way 
of  necessity,  he  may  show  that  the  plaintiff  can  approach  the  place 
to  which  it  leads  over  his  own  land,  and  that  consequently  the  way 
of  necessity  has  ceased.  Holmes  v.  Goring,  2  Bingh.  76  J  So  he 
may  show  that  the  way  was  only  a  way  by  sufierance,  during  the 

Sleasure  of  himself  and  the  plaintiff,  see  Reynolds  v.  Edwards, 
^illes,  282,  as  evidence  of  which  he  may  show  that^he  has  kept  a 
gate,  &c.  across  the  road,  or  that  the  plaintiff  has  paid  him  a  com- 
pensation for  the  use  of  the  way. 


CASE  FOR  NEGLIGENCE. 

In  an  action  on  the  case  for  negligence,  the  plaintiff  must  prove 
the  defendant's  liability,  the  negligence,  and  the  damage  sustained. 

Defendants  liability,  in  case  of  negligent  driving,  ^c]  In  gen- 
eral where  a  servant  is  guilty  of*  negligence  in  driving  his  master^sr 
carriage,  the  latter  is  answerable  in  an  action  on  the  case,  and  an 
allegation  that  the  defendant  negligently  drove,  &c.  is  supported 
by  evidence  that  his  servant  was  the  driver ;  Brucker  v,  Promon^ 
6  T,  R.  659 ;  but  a  master  is  not  answerable  for  the  wilful  and  ma- 
licious act  of  his  servant ;  MManus  v.  Cricket,  1  East,  106 ;  Aus 
where  the  defendant's  servant  wantonly,  and  not  for  the  purpose 
of  executing  his  master's  orders,  strikes  the  plaintiff's  hors^»  and 
thereby  produces  the  accident,  the  master  is  not  liable ;  but  where 
in  the  course  of  his  employment  he  so  strikes,  although  injudicious- 
ly, his  master  is  liable.  Croft  v,  Alison,  4  B,  and  A,  590.»  So  even 
where  the  master  of  a  ship  was  on  board  at  the  time  when  an  injury 
was  done  to  another  ship  by  the  wilful  misconduct  of  a  sailor,  he  was 
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held  net  to  be  liable.  Bowcher  v.  JVoidstrom,  1  Taunt.  568.  Where 
A*  and  B.  were  jointly  interested  in  the  profits  of  a  common  stage 
waggon,  but  by  a  private  agreement  between  themselves,  each  un- 
dertook the  management  of  the  waggon,  with  his  driver  and  horses, 
for  specified  distances,  it  was  held  by  Gibbs,  C.  J.,  that  they  were 
notwithstanding  this  private  agreement,  jointly  responsible  to  third 
persons  for  the  negligence  of  their  drivers  throughout  the  whole 
distance ;  and  that  an  averment  jtbat  the  negligence  was  occasion- 
ed by  the  driver  of  A.  (against  whom  alone  the  action  was  brought) 
was  supported  by  proof  that  the  driver  was  actually  employed  by 
B,  in  conducting  the  waggon  for  his  own  stages.  Waland  v,  Elkins^ 
1  Stark.  272  ;*  see  Fremont  v.  Couplandy  2  Bingk.  170.*  Where  a 
stable-keeper  let  four  horses  to  a  person  to  draw  his  carriage  to 
Epsom,  and  the  horses  were  driven  by  the  servant  of  the  stable-' 
keeper,  Lord  Elienborough  was  of  opinion  that  the  latter  was  liable 
for  any  accidents  occasioned  by  the  post-boy's  misconduct  on  the 
road ;  Dean  v.  Branthtvaite,  5  Esp.  35 ;  Sammett  v.  Wright^  id. 
263 ;  Sir  A  HimghUm*s  case,  coram  Ld.  Ellenb.  cited  5  B.  and  C, 
550,**  S.  P. ;  and  where  the  owner  of  a  carriage  hired  of  a  stable- 
keeper  a  pair  of  horses  to  draw  it  for  the  day,  and  the  owner  of  the 
horses  provided  a  driver,  who  received  no  wages,  but  a  gratuity 
from  the  owner  of  the  carriage,  and  who  was  guilty  of  negligent 
driving,  it  was  held  by  Abbott,  C.  J.,  and  Lattledale,  J.,  that  the 
owner  of  the  carriage  was  not  liable  to  be  sued  for  such  injury ; 
Bayley  and  Holroyd,  J.  J.,  diss.  Laughter  v.  Pointer^  5  B.  and  C. 
547/  Upon  the  same  principle,  where  the  owner  of  a  carriage 
hired  four  post  horses  and  two  postilions  of  a  livery-stable-keeper 
for  the  day,  to  take  him  from  London  to  Epsom  and  back,  and,  in 
returning,  the  postilions  damaged  the  carriage  of  a  third  person,  it 
was  held  that  such  third  person  might  sue  tb^  livery-stable-keeper 
for  the  damage.  Smith  v,  Lawrence^  2  M.  and  R.  1 ;  and  see  Good^ 
man  v.  Rennellf  1  Moore  and  P.  241.'  In  case  for  negligence  against 
the  proprietors  of  a  stage-coach,  where  it  appeared  in  evidence  that 
one  of  the  defendants  was  driving  at  the  time  when  the  accident 
happened,  the  jury  having  found  that  it  happened  through  his  ne- 
gligent driving,  it  was  held  that  the  plaintitt  might  maintain  case 
against  all  the  proprietors,  though  he  might  perhaps  have  been  en- 
titled to  sue  the  one  who  drove,  in  trespass.  Moreton  v.  Harden,  4 
B.  and  C.  223 ;'  and  see  post, "  Trespass.^^ 

In  anactbn  for  negligent  driving,  some  negligence  must  be  prov- 
ed, and  it  is  not  sufficient  merely  to  show  an  accident,  unless  it  be 
of  such  a  nature  as  to  afibrd  a  presumption  of  negligence ;  thus  • 
proof  tha|  a  stage-coach  broke  down,  raises  a  presumption  that  the 
accident  arose  either  from  the  unskilfulness  of  the  driver,  or  the  in- 
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sufficiency  of  the  coach ;  Christie  v,  Griggs,  2  Camph.  79  ;  and  so 
where  a  coach  which  is  overloaded  breaks  down,  the  excess  in  the 
number  of  passengers  has  been  held  to  be  conclusive  evidence  of 
the  accident  having  arisen  from  overloading.  Israel  v.  Clark,  4  Esp, 
259.  But  where  the  injury  is  the  result  of  mere  accident,  no  action 
lies ;  thus  where  the  coach-man  was  driving  in  the  middle  of  the 
road,  and  not  on  his  own  side,  but  there  were  no  other  coaches  on 
the  road,  and  the  horses  took  fright  and  overturned  the  coach,  it 
was  held  to  afford  no  evidence  of  negligence  ;  AsUm  v.  Heaven,  2 
Esp.  532 ;  and  see  Wordsworth  v,  Willan,  5  Esp.  273,  where  the 
rule  with  regard  to  keeping  the  road  is  said  to  be,  that  if  a  carriage 
coming  in  any  direction  leaves  sufficient  room  for  any  other  carri« 
.age,  horse,  or  passenger,  on  its  side  of  the  way,  it  is  sufficient.  In 
Wayde  v.  Lady  Carr,  9  D.  and  R,  256 ;« the  court  said  that  what- 
ever might  be  the  law  of  the  road,  it  was  not  to  be  considered  as 
inflexible  and  imperative,  since  in  the  crowded  streets  of  the  me- 
tropolis, situations  and  circumstances  might  frequently  arise  where 
a  deviation  from  what  is  called  the  law  of  the  road  would  not  only 
be  justifiable  but  absolutely  necessary.  Where  the  defendant  was 
driving  on  the  wrong  side  of  the  road,  which  was  of  considerable 
breadth,  and  the  plaintiff's  servant,  who  was  on  horseback,  with- 
out any  reason,  crossed  over  to  the  side  on  which  the  defendant  was 
driving,  and  on  endeavouring  to  pass  his  horse  was  killed,. Lord 
Kenyon  held  that  it  was  putting  himself  voluntarily  into  danger, 
and  that  the  injury  was  of  his  own  seeking;  but  the  jury  found  a 
verdict  for  the  plaintiff,  which  the  Court  of  K.  B.  refused  to  disturb. 
Cruden  v.  Fentham,  3  Esp.  685.  See  also  Chaplin  v,  Howes,  3  C 
and  P.  554.^  As  to  the  rule  for  ships  at  sea,  vide  Handasyde  v. 
Wilson,  3  C.  and  P.  528.*  Fn  order  to  subject  the  master  to  da- 
mages, it  must  appear  that  there  has  been  something  to  blame  on 
the  part  of  his  servant ;  and  he  is  blameable  if  be  has  not  exercised 
the  nest  and  soundest  judgment  on  the  subject ;  if  he  could  have 
exercised  a  better  judgment  than  he  did,  the  ovmer  is  liable.  Per 
Lord  Ellenb,,  Jackson  v.  Tollett,  2  Siarh  39.*^  The  coachman  must 
have  competent  skill,  and  must  use  that  skill  with  diligence ;  he 
must  be  well  acquainted  with  the  road  he  undertakes  to  drive ;  he 
must  be  provided  with  steady  horses ;  a  coach  and  harness  of  suffi- 
cient strei^th  and  properly  made ;  and  also  with  lights  by  night. 
Per  Best,  C.  7.,  Crofts  v,  Waterhouse,  3  Bingh,  321.^  If  the  driver 
may  adopt  either  of  two  courses,  one  of  which  is  safe  and  the 
other  hazardous,  and  he  elects  the  latter,  he  is  responsible  for  the 
•  mischief  which  ensues.  Mayhew  v.  Boyce,  1  Stark.  423."  If  the 
driver  of  a  stage-coach  neglects  to  inform  an  outside  passenger  of 
his  danger,  where  the  \mj  passes  through  a  low  arch-way,  the 
owner  of  the  coach  is  liable  for  the  damage.  Dudley  t*.  Stnith,  .1 
Campb.  167.    If  a  passenger  in  consequence  of  the  negligence  of 
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the  defendant,  is  placed  in  such  a  situation  as  obliges  him  to  adopt 
theakeraative  olleaping  from  the  coach,  or  remaining  at  certam 
peril,  and  he  leaps,  and  is  hurt,  the  defendant  is  liable ;  but  it 
must  appear  that  the  leaping  was  a  prudent  precaution  for  the 
purpose  of  self-preservation.  Jones  v.  Boyce,  1  Starh  493".  The 
defendant's  servant  who  drove  the  carriage  is  not  a  competent  wit- 
ness to  disprove  the  negligence,  ante,  p.  82 ;  and  in  an  action  of  neg- 
ligence for  running  against  the  plaintiff's  cart  with  a  dray,  the 
i>lain tiff  cannot  call  his  servant,  who  drove  the  cart,  without  re- 
easing  him.     Miller  v.  Falconer ,  1  Campb.  251 ;  ante,  p.  82. 

Defendants  liability^  in  case  of  damage  by  animalsJi  The  owner 
of  a  wild  and  ferocious  animal,  as  a  lion,  a  bear,  &c.  which  es* 
capes  and  does  damage,  is  liable,  without  any  proof  of  notice  of  the 
animal's  ferocity ;  but  where  the  damage  is  done  by  a  domestic 
animal,  as  a  bull,  a  dog,  &c.  the  plaintiff  must  show  that  the  de- 
fendant knew  that  the  animal  was  accustomed  to  do  mischief;  see 
JR.  V.  HugginSf  2  Ld.  Raym.  1583;  B.  JV*.  P.  76;  and  .if  a  man 
keeps  a  d<^  which  is  accustomed  to  bite  sheep,  &c.,  and  the  owner 
knows  it,  and  notwithstanding  keeps  the  d<^  still,  and  afterwards 
the  d<^  biles  a  horse,  this  is  actionable ;  per  Powell^ «/.,  Jenkins  o. 
Tamer 9  1  Ld.  Raym,  110;  and  where  the  allegation  in  the  decla- 
ration was,  that  the  dog  was  accustomed  to  bite  mankind,  and  that 
the  defendant  knew  it,  it  was  held  by  Abbott,  J.,  that  proof  that 
the  defendant  had  warned  a  person  to  beware  of  the  dog  lest  he 
should  be  bitten,  was  evidence  to  go  to  the  jury  in  support  of  the 
allegation;  Jvdge  v.  CoXf  I  Stark.  285;''  see  1  B.  and  A.  623; 
though  where  it  was  alleged  that  the  defendant  knew  that  the  dog 
was  accustomed  to  bite  sheep,  the  Court  of  King's  Bench  held  that 
proof  that  the  d<^  had  jumped  at  a  man,  and  had  chased  sheep, 
was  not  evidence  to  support  the  action.  Hartley  v.  HaUiweU^  2 
Stark.  214,'  1  B,  and  A.  620,  S.  C.  So  in  an  action  for  keeping  a 
d<^  which  bit  the  plaintiff,  Lord  Ellenborough  held  it  not  to  be 
sufficient  to  show  that  the  dog  was  of  a  fierce  and  savage  disposi- 
tion, and  usually  tied  up  by  the  defendant,  and  that  the  defendant 
had  promised  to  make  a  pecuniary  satisfaction  to  the  plaintiff. 
Beck  V  Dyson.  4  Campb.  108.  It  does  not  appear  from  the  report 
of  this  case,  whether  there  was  an  allegation  that  the  dog  was  ac- 
customed to  bite  mankind.  See  2  Stark.  214  (n).«  Where  a  dog 
has  once  bit  a  man,  and  the  owner  having  notice  thereof,  lets  him 
go  about,  or  lie  at  his  door,  an  action  will  lie  against  him  by  a 
person  who  is  bit ;  though  it  happened  by  such  person  treading  on 
the  dog's  toes,  for  it  was  owing  to  the  defendant  not  hanging  the 
d<^ ;  Smith  v.  Pelah^  2  Str.  1264 ;  so  where  the  defendant's  d<^ 
was  reported  to  be  mad,  and  the  defendant  tied  him  up,  but  he 
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broke  loose  and*bit  the  plaintiff's  child,  who  died  of  hydrophobia,  it 
was  held  that  the  defendant  was  liable  in  damages  to  the  amount 
of  the  apothecary's  bill  for  attending  the  child ;  and  Lord  Kenyon 
admitted  evidence  of  reports  in  the  neighbourhood  that  the  dog 
had  been  bitten  by  a  mad  dog,  to  prove  the  scienter ;  Jones  v.  Per- 
ry, 2  Esp.  482,  differently  r^orted  Peake  Ev.  292,  5th  edit ;  but  if 
a  dog,  accustomed  to  bite,  be  let  loose  at  night  for  the  protection 
of  the  defendant's  yard,  and  the  injury  arise  from  the  plaintiff  in- 
cautiously going  into  the  yard,  after  it  has  been  shut  up,  no  action 
will  lie.  Brock  v.  Copelani,  1  Esp,  203.  A  person  has  a  right  to 
keep  a  fierce  dog  to  protect  his  property,  but  not  to  place  it  in  or  on 
the  approaches  to  his  house,  so  as  to  injure  persons  exercising  a 
lawful  purpose  in  going  along  those  paths  to  the  bouse.  Per  Tin- 
da/,  C.  J.,  Sarch  v,  Blackbvm,  1  jtf.  and  M  MSS*  4  C  and  P. 
297,'  S.  C.  See  also  Blackman  v.  Simmons,  3  C.  and  P.  138.  The 
principle  of  these  cases  was  discussed  in  Bird  v.  Holbrooke  4  Bingh. 
628,"  where  it  was  held  that  a  person  who  for  the  protection  of  his 
property  sets  a  spring- gun  without  notice  in  a  walled  garden,  is  an- 
swerable in  damages  to  a  person,  who,  having  climbed  over  the 
wall  in  search  of  a  strayed  fowl,  is  injured  by  the  gun. 

DefendanVs  liability  for  not  enclosing  cellars,  S^c."]  Where  the 
tenant  of  a  house  was  bound  to  repair  it,  but  the  landlord  super- 
intended the  repairs,  and  the  cellar  was  left  in  a  dangerous  state 
and  an  accident  happened,  the  landlord  was  held  liable ;  Leslie  v. 
Pounds,  4  Taunt  649.  Payne  v.  Refers,  2  K  BL  349 ;  so  where 
the  defendant  had  employed  a  bricklayer  to  make  a  sewer,  who 
left  it  open,  in  consequence  of  which  the  plaintiff  fell  in  and  broke 
bis  leg,  the  defendant  was  held  liable  ;  Sly  v,  Edgley,  6  Esp.  6 ;  see 

5  B,  and  C.  559  ;*  so  the  occupier  of  a  house  is  bound  to  rail  in  the 
area,  and  if  an  accident  happen,  it  is  no  defence  that  the  premises 
had  been  in  the  same  situation  for  many  yiears  before  the  defend- 
ant came  into  possession  of  them.  Coupland  v.  Hardingham,  3 
Camph.  398. 

Where  A.  contracted  with  B.  to  repair  his  (A.'s)  house  for  a  sti- 

Eulated  sum ;  and  B.  contracted  with  C.  to  do  the  work ;  and  C.  with 
L  to  furnish  the  materials,  and  the  servant  of  D.  brought  a  quan- 
tity of  lime  to  the  house,  and  placed  it  in  the  road,  by  which  the 
! plaintiff's  carriage  was  overturned,  it  was  held  that  A.  was  liable 
or  this  damage.    Bush  v,  Steinman,  1  B»  and  P.  464 ;  see  4  M.  and 

6  29 ;  5  fi.  and  C,  560.*  So  where  an  incorporated  water-works' 
company  contracted  with  certain  pipe-layers  to  lay  down  pipes, 
and  the  pipe-layers  employed  workmen,  by  whose  negligence  an 
accident  happened,  Lord  Ellenborough  held  the  company  liable. 
Matthews  v.  West  London  Water  Works  Co.,  3  Campb.  403 ;  and 
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see  Wild  v.  Gas  Light  Co.^  1  Stark.  189 ;"  and  Henley  t>.  Mayer  cf 
Lynn,  5  Bingh.  91.^ 

Defendant's  HabiKty — innkeeper.']  The  liability  of  an  innkeeper, 
very  closely  resembles  that  of  a  carrier.  He  is  primd  facie  liable 
for  any  loss  not  occasioned  by  the  act  of  God  or  the  king's  enemies, 
though  he  may  be  exonerated  where  the  guest  chooses  to  have 
the  goods  under  his  own  care.  Per  Bayley,  •/.,  Richmond  v.  Smith, 
8  B.  and  C.  11.''  Where  a  traveller  desired  to  have  his  luggage 
taken  into  the  commercial  room,  whence  it  was  stolen,  it  was  held 
that  the  innkeeper  was  liable  though  he  proved  that  according  to 
the  usual  practice  of  his  house,  the  luggage  would  have  been  car- 
ried into  the  traveller's  bed-room  if  no  order  had  been  given.  Ibid. 
But  where  a  traveller  engaged  a  private  room  for  the  purpose  of 
showing  his  goods,  and  was  told  that  there  was  a  key  in  the  door, 
it  was  held  that  as  he  had  taken  the  goods  under  his  own  custody, 
the  innkeeper  was  not  liable.  Burgess  v.  Clements,  4  M,  and  S.  306. 

Defence. 

In  an  action  against  coach  proprietors  for  negligence,  the  defend- 
ants may  show  that  the  damage  was  occasioned  by  mere  accident ; 
see  supra  and  Crofts  v.  fVaterhouse,  3  Bingh.  321  ;^  Lack  v.  5eu^• 
ard,  4  C.  and  P.  106 ;'  and  where  the  plaintiff  rests  his  case  on 
the  presumption  of  negligence,  arising  from  the  fact  of  the  coach 
breaking  down,  the  defendant  may  show  that  the  coach  was  exam- 
ined a  few  days  before  the  accident,  and  no  flaw  discovered ;  and 
that  the  coachman,  a  skilful  driver,  was  driving  in  the  usual  track 
and  at  a  moderate  pace.  Christie  v.  Griggs,  2  Gampb.  81.  Where 
an  injury  arises  from  an  obstruction  in  a  highway,  tlte  defendant 
may  show  that  the  plaintiff  by  using  common  and  ordinary  caution 
might  have  avoided  it.  Butter/ield  v.  Forrester,  11  East,  60.  So 
the  defendant  may  show  that  the  immediate  and  proximate  cause 
of  the  injury,  was  the  unskilfulness  or  negligence  of  the  pla*intiff 
Flower  v.  Adam,  2  Taunt  315.  See  Cruden  v.  Fentham,  3  Esp.  685. 
Lack  V.  Seward,  4  C.  and  P.  106.'  So  in  an  action  for  negligently 
keeping  a  mischievous  animal,  the  defendant  may  show  that  the  ani- 
mal was  properly  at  large,  and  that  the  accident  happened  by  the 
plaintiff's  own  misconduct.  Brock  v.  Copeland,  1  Esp.  203 ;  see 
Deane  v.  Clayton,  1  B.  Moore,  225,*  245. 


CASE  AGAINST  CARRIERS. 

In  an  action  on  the  case  against  a  carrier  for  not  carrying  goods 
safely,  the  plaintiff  must  prove  the  defendant's  character  of  car- 
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rier ;  the  delivery  of  the  plaintiff's  goods  to  him ;  that  the  goods 
were  not  carried  safely ;  and  the  damage. 

The  defendanfs  character  as  carrier,']  The  proprietors  of  stage 
coaches  carrying  goods;  the  owners  and  masters  of  vessels;  Morse 
V.  Slue^  2  Lev,  69 ;  hoymen,  ibid.  WardeU  v.  Mourelyan^  2  Esp, 
693 ;  Maving  v.  Toddy  1  Stark.  92  ;*  wharfingers  and  baq;emen, 
Rich*  t).  Kneeland,  Cro.  Jac.  330,  are  liable  as  common  carriers. 
A  carrier  is  in  the  nature  of  an  insurer,  and  liable  for  every  acci- 
dent except  by  the  act  of  God  or  the  king's  enemies.  Per  Lord 
Mansfield^  Forward  v.  Pittard,  1  71  R.  33.  He  is,  therefore,  liable 
for  accidental  fire.  Ibid.  Where  a  private  person  undertakes  the 
carriage  of  goods  he  is  liable,  not  as  a  common  carrier,  but  ac- 
cording to  the  terms  of  his  contract.  C(^gs  v.  Bernard,  2  Ld.  Raym. 
909.  If  a  man  travel  in  a  stagecoach  and  take  his  portmanteau 
with  him,  though  he  has  his  eye  on  the  portmanteau,  yet  the  car- 
rier is  not  absolved  from  his  responsibility ;  but  will  be  liable  if  the 
S>rtmanteau  be  lost.  Per  Chambre, «/.,  Robinson  v.  Dunmarey  2 
.  and  P.  419,  see  Middleton  v.  Fowler,  2  SaUc.  282.  Where  the 
only  proof  of  the  defendant  being  a  carrier  from  London  was,  that 
he  kept  a  booking-office,  and  that  on  a  board  at  the  door  were 

Sainted  the  words,  "  Conveyances  to  all  parts  of  the  world,"  Lord 
'enterdcn  was  of  opinion,  that  this  was  not  sufficient,  there  being 
in  London  booking-offices  not  belonging  to  carriers.  Upston  v.  Starkf 
2  C.  and  P.  698.* 

Where  the  contract  is  expressly  made  with  the  plaintiff,  he  need 
not  prove  that  the  goods  are  his  property ;  but  where  the  action  is 
brought  on  the  implied  contract  with  the  owner  of  the  goods  to  car- 

Sthem  safely,  the  plaintiff  must  prove  that  he  is  owner,  of  which 
e  bill  of  l&ding,  if  there  be  one,  will  be  evidence.    Ante,  p.  179, 
Brown  v.  Hodgson^  2  Campb.  36,  Dawes  v.  Peck,  8  7.  jR.  330. 

Evidence  of  the  contract']  Where,  in  order  to  prove  the  con- 
tract', the  carrier's  receipt  for  the  goods  is  ofiered  in  evidence,  it 
does  not  require  a  stamp,  if  the  carriage  does  not  exceed  20/. 
though  the  value  of  the  goods  is  above  that  sum.  Latham  v.  Rtti- 
ley,  R.  and  M.IS. 

The  termini  of  the  journey  must  be  proved  as  laid.  Turner  v. 
CracJUin,  2  Stark.  386."  But  where  it  was  averred  that  the  plain- 
tiff delivered  to  the  defendant  a  trunk  to  be  put  into  a  coach  at 
Chester,  to  wit,  at,  &c.  and  safely  carried  to  Shrewsbury,  and  it 
appeared  in  evidence  that  the  trunk  was  delivered  to  the  defend- 
ant at  the  city  of  Chester,  which  is  a  county  of  itself,  separate 
from  the  county  of  Chester  at  lai^e,  but  within  its  ambit,  it  was 
held  that  this  was  not  a  material  variance.  Woodward  v.  Booths  7 
B.  and  C.  301.* 
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Delivery  to  defendant']  In  an  action  against  the  proprietor  of  a 
stage-coach  for  the  loss  of  a  parcel,  it  is  sufficient  to  prove  a  de- 
livery of  the  parcel  to  the  driver.  Williams  v.  CatisUm,  2  Stark. 
82.*  Unless  it  appear  that  the  delivery  was  not  in  the  ordinary 
course  of  business,  but  to  the  driver  to  carry  for  his  own  gain. 
Butler  V.  Basing^  2  C.  and  P.  613.'  A  delivery  of  goods  on  board 
ship  must  be  to  some  officer  accredited  for  that  purpose,  as  to  the 
mate.  Cobban  t?.  Downe,  5  Esp.  43.  If  the  master  receive  goods 
at  the  quay  or  beach,  or  send  his  boat  for  them,  the  owner's  re- 
sponsibility commences  with  the  receipt.  Abbott  on  ship,  citing 
Molloy,  b.  2,  c.  2,  s.  2.  Fragano  v.  Long^  4  B.  and  C.  219.«  Where 
the  only  proof  of  delivery  was,  that  the  goods  were  lefk  at  an  inn- 
yard,  where  the  defendant  and  other  carriers  put  up,  it  was  held 
to  be  insufficient.  Sehcay  v.  Hdloway^  1  Ld.  Raym.  46.  So  leaving 
goods  at  a  wharf,  piled  up  amongst  other  goods,  without  communi- 
cation with  any  one  there,  is  not  a  delivery  to  the  wharfinger. 
Bnchnan  v.  Leviy  3  Campb.  414. 

Proof  of  the  bss.]  It  is  incumbent  on  the  plaintiff  to  give  some 
evidence  of  negligence.  Marsh  v.  Harney  5  B.  and  C.  327."  Slight 
evidence  of  the  loss  will  be  sufficient  in  the  absence  of  all  proof  on 
the  part  of  the  defendant  Thus  where  the  plaintiff's  shopman 
was  called,  who  stated  that  he  did  not  know  of  the  delivery,  and 
that  the  parcel  could  not  have  been  delivered  without  his  know- 
ledge, Bullock,  R,  held  this  sufficient  to  call  on  the  defendants  to 
prove  a  delivery.  Griffiths  v.  Lee^  1  Carr.  and  P.  110.*  But  where 
the  defendant  has  restricted  his  liability,  by  means  of  a  notice,  it 
may  be  necessary  to  prove  gross  negligence  or  misfeasance  in  the 
defendant. 

Defence, 

The  defendant  may  show  that  the  goods  did  in  fact  arrive  safe, 
but  whether  he  must  prove  a  delivery  at  the  residence  of  the 
plaintifi)  seems  to  depend  on  the  circumstances  of  each  particular 
case.  It  appears  that  in  the  absence  of  any  express  contract  or 
usage,  carriers  are  bound  to  deliver  the  goods  at  the  house  of  the 
consignee.  Hyde  v.  Trent  and  Mersey  Navigation  Co.  5  T.  A.  389, 
Starr  v.  Crowley,  1  MC.  and  Y.  129,  Duff  v.  Buddy  3  B.  and  B. 
182>  And  if  it  be  the  carriers'  course  of  trade  to  deliver  goods 
at  the  consignee's  residence,  they  are  clearly  bound  to  do  so. 
Golden  v.  Mannings  2  W.  Bl.  916.  If  the  carrier  delivers  the 
goods  to  a  wrong  person,  he  is  liable  in  trover.  Ross  v,  Johnson,  6 
Burr.  2825.    Stephenson  v.  Hart,  4  Bingh.  483,^  post 

Proof  of  notice  restricting  liability^  The  most  usual  defence  in 
this  action  is,  that  the  defendant  has  restricted  his  liability  by  a 
notice  to  that  effect    In  order  to  affect  the  plaintiff  with  such  no* 
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tice,  the  defendant  may  show  that  the  notice  was  affixed  in  a  con- 
spicuous situation  in  the  office  to  which  the  goods  were  brought  by 
the  plaintiff  or  his  servant,  Leeson  v.  HolU  1  Stark.  186,"  provided 
the  servant  can  read.    Davis  v.  WiUan,  2  Stark.  279."    And  if  the 
servant  who  carried  the  goods  to  the  office  did  not  in  fact  read  the 
notice,  it  will  be  no  evidence  of  the  notice.    Kerr  v.  WillaUf  2 
Stark.  5d,<>  and  see  Brooke  v.  PickioortA^  4  Bingh.  222.'     So  notice 
may  be  conveyed  by  handbills  or  advertisements  in  newspapers, 
but  a  carrier  who  circulates  handbills,  wherein  he  refuses  to  be 
accountable  for  parcels  beyond  a  certain  value,  must  be  taken  to 
have  expressed  in  such  handbills  all  the  terms  of  the  special  con- 
tract whereon  he  receives  goods,  and  cannot  further  restrict  his 
liability  by  a  board  in  his  office.    Cobden  v.  Bolton^  2  Campb.  108. 
And  where  Ewo  notices  have  been  given,  the  carrier  is  bound  by 
that  which  b  least  beneficial  to  himself.  Munn  v,  Baker^  2  Starn. 
255.«    A  notice  stuck  up  at  the  carrier's  office  is  not  sufficient  to 
discharge  him  from  his  common  law  liability,  where  the  goods  have 
been  delivered  to  his  carter,  not  at  the  office.     Clayton  v.  Hunty  3 
Campb.  27.    The  notice  in  the  office  ought  to  be  in  such  lai^ 
characters  that  no  person  delivering  goods  there  can  fail  to  read  it» 
without  gross  negligence    Per  Cur.  ibid.    And  therefore  where  a 
handbill  on  the  office-door  stated  in  large  characters  the  advan- 
tages belonging  to  the  wa^on,  and  in  a  very  small  character  at  the 
bottom  the  restrictive  notice,  Lord  £llenborough  held  it  not  enough 
to  limit  the  defendant's  liajbility.    Butler  v.  Heane^  2  Campb.  415. 
In  order  to  prove  that  the  plaintiff  was  acquainted  with  the 
notice,  it  has  been  customary  to  show  that  he  was  in  the  habit  of 
reading  the  newspaper  in  which  it  was  inserted.    Leeson  v.  Hcltt 
1  Stark.  186."   But  it  is  not  sufficient  to  prove  that  the  notice  was 
inserted  in  a  paper  which  circulates  in  the  place  in  which  the 
party  lives ;  some  proof  must  be  given  that  he  took  in  the  news- 
paper in  question.   Proprietors  of  Norwich  JSTavigatio^  t>.  Theobald 
1  M.  and  M.  and  see  Baudell  v.  Drummond^  11  East^  144  (n). 
Where  the  advertisement  had  been  inserted  in  the  Gazette,  but 
there  was  no  proof  that  the  plaintiff  read  the  Grazette,  Lord  Ellen- 
borough  in  one  case  said  he  would  receive  the  evidence,  but  that 
unless  it  were  proved  that  the  party  were  in  the  habit  of  reading 
the  Gazette,  it  would  be  of  little  avail.  Ibid.    However,  in  a  sub- 
sequent case  the  same  judge  was  of  opinion  that  this  evidence  could 
not  be  received  without  proof  of  the  plaintiff's  having  read  the 
Gazette,  since  he  might  be  expected  to  look  inlo  the  Gazette  for 
notices  of  dissolution  of  partnership,  but  not  for  notices  by  carriers. 
Munn  V.  Baker ^  2  Stark.  255.*    In  a  very  late  case  where  it  was 
proved  that  the  plaintiff  had  taken  in  for  three  years  a  weekly 
newspaper  in  which  the  defendant's  restrictive  notice  had  been  al- 
ways advertised,  and  the  jury  notwithstanding  found  a  verdict  lor 

»  «  Eng.  Cora.  Law  Reps.  349.    >  3  Id.  346.    •  3  Id.  841.    P  13  Id.  404. 
^  3  Id.  339. 
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the  plaintiflT,  th^  Court  of  Commcm  Pleas  tbougbt  the  verdict  per- 
fectly right,  and  that  it  could  not  be  iotended  that  »  party  read  all 
the  contents  of  any  newspaper  he  might  chance  to  take  in.  They 
said  that  carriers  who  wished  by  means  of  notice  to  divest  them- 
selves of  a  common  law  responsibility,  were  bound  to  fix  upon 
their  employers  a  knowledge  of  such  notice,  and  that  they  might 
easily  do  so  by  delivering  to  every  person  who  brought  a  parcel  for 
conveyance  a  printed  paper  containing  the  notice,  and  a  new  trial 
was  refused.  Rovaley  v.  Home,  3  Bingh.  2.'  So  the  defendant  may 
bring  home  the  notice  to  the  plaintiff  by  showing  that  when  other 
parcels  were  delivered  to  him  a  ticket  was  also  deliveried,  contain- 
inethe  notice.    Mayhew  v,  Eames^  3  B.  and  C.  603/ 

To  prove  the  contents  of  a  notice  painted  on  a  board  inlaid  in  the 
wall,  an  examined  copy  is  sufficient  Cobden  u«  Bolton^  2  Camipb. 
108. 

It  does  not  destroy  the*  operation  of  a  notice  restraining  the  lia- 
bility of  the  defendants  to  5/.  unless  the  goods  be  entered  and  paid 
for  accordingly,  that  the  goods  were  known  to  the  carrier  to  be  of 
greater  value,  and  that  the  additional  rate  of  carriage  was  not  de- 
manded by  him ;  Marsh  v.  HamCj  5  B.  and  C.  322,*  Ikm  v.  Water- 
house,  1  Price,  280 ;  nor  that  on  occasion  of  other  losses  the  carrier 
made  allowances  to  the  plaintiff  for  damages,  without  inquiring  into 
the  cause  of  such  damage.  Evans  v.  Soule,  2  M  and  S.  1.  Though 
the  notice  will  be  inoperative  in  case  the  carrier  has  been  guilty  of 
negligence.  Gamett  v.  Willan,  5  B.  and  A.  53,*  Sleat  v.  Fagg,  5 
B.  and  A.  347,^  Duff  v.  Budd,  3  B.  and  B*  176.^  But  the  plaintiff 
will  not  be  allowed  to  complain  of  any  negligent  performance  of 
the  contract  by  the  carrier  where  that  negligence  has  been  occa- 
rioned  by  the  plaintiff's  own  act,  as  by  his  treating  the  parcel  as  a 
thing  of  no  value.  Per  Abbott^  C  J.,  Sleat  v.  Fagg,  5  B.  and  A.  347/ 
Batsan  v.  Donovan,  4  fi.  and  A.  21.*  Thus  where  the  plaintiff 
sent  a  parcel  of  value  by  the  defendant's  coach,  using  an  artifice 
to  disguise  [200  sovereigns  enclosed  in  6  lbs.  of  tea],  and  the  parcel 
was  stolen  by  the  defendant's  servants,  it  was  held  that  the  plain- 
tiff could  not  recover.    Bradley  v.  fVaterhouse,  I  M.  and  Jlf.  154* 

StaL  1  fViU.  IF.  c.  68.]  Great  alterations  have  been  introduced 
with  regard  to  the  responsibility  of  carriers  by  the  1  Will.  IV.  c. 
68  (commencing  23d  July,  1830),  reciting  that  whereas  by  reason 
of  the  frequent  practice  6f  bankers  and  others  of  sending  by  the 
public  mails,  stage  coaches,  waggons,  vans,  and  other  public  con- 
veyances by  land  for  hire,  parcels  and  packages  containmg  money, 
bills,  notes,  jewellery,  and  other  articles  of  great  value  in  small 
compass,  ^uch  valuable  property  in  rendered  liable  to  depredation^ 

'  11  Efiff.  Com.  Law  Reps.  3.    >  10  Id.  195.    M 1  Id.  243. 
Old.  19.    ▼T  Id.  123.    w7M.59».    «eld.  333» 
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"  and  fbe  responsibility  of  roail  cotatractors,  stage-coach  proprieton, 
and  common  carriers  for  hire,  is  greatly  increased :  and  Mrhereas 
through  the  frequent  omission  by  persons  sending  such  parcels  and 
packages  to  notify  the  value  and  nature  of  the  contents  thercof^so 
as  to  enable  such  mail  contractors,  stage-coach  proprietors,  and 
other  common  carriers,  by  due  diligence,  to  protect  themselves 
against  losses  arising  from  their  legal  responsibility,  and  the  diffi- 
culty of  fixing  parties  with  knowledge  of  notices  published  by  such 
mail  contractors,  stage-coach  proprietors,  and  other  common  carri- 
ers, with  the  intent  to  limit  such  responsibility,  they  have  become 
exposed  to  great  and  unavoidable  risks,  and  have  thereby  sustained 
heavy  losses. 

Sec.  1.  No  mail  contractor,  stage-soach  proprietor,  or  otlier  com- 
mon carrier  by  land  for  hire,  shall  be  liable  for  the  loss  of  or  injury 
to  any  article  or  articles  or  property  of  the  descriptions  following; 
(that  is  to  say),  gold  or  silver  coin  of  this  realm  or  of  any  foreign 
state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured 
state,  or  any  precious  stones,  *  jewellery,  watches,  clocks,  or  time- 
pieces of  any  description,  trinkets,  bills,  notes  of  the  governor  and 
company  of  the  banks  of  England,  Scotland,  and  Ireland  respec- 
tively, or  of  any  other  bank  in  Great  Britain  or  Ireland,  orders, 
notes,  or  securities  for  pavment  of  money,  English  or  foreign,  stamps, 
jnaps,  writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or 
silver  plate  or  plated  articles,  glass,  china,  silks  in  a  manufactured 
or  unmanufactured  state,  and  whether  wrought  up  or  not  wrought 
up  with  other  materials,  furs,  or  lace, -or  any  of  them,  contained  in 
any  parcel  or  package  which  shall  have  been  delivered,  either  \o 
be  carried  for  hire  or  to  accompany  the  person  of  any  passenger  in 
any  mail  or  stage  coach  or  other  public  conveyance,  when  the  val- 
ue of  such  article  or  articles  or  property  aforesaid  contained  in 
such  parcel  or  package  shall  exceed  the  sum  of  ten  pounds,  unless 
at  the  time  of  the  delivery  thereof  at  the  office,  warehouse,  or  re- 
ceiving house  of  such  mail  contractor,  stage-coach  proprietor,  or 
other  common  carrier,  or  to  his,  her,  or  their  book-keeper,  coach- 
n)an,  or  other  servant,  for  the  purpose  of  being  carried  or  of  ac- 
companying the  person  of  any  passenger  as  aforesaid,  the  value 
and  pature  of  such  article  or  articles  or  property  shall  have  been 
declared  by  the  person  or  persons  sending  or  delivering  the  same, 
and  such  increased  charge  as  hereinafter  mentioned,  or  an  engage- 
ment to  pay  the  same,  be  accepted  by  the  person  receiving  such 
parcel  or  package. 

Sec.  II.  When  any  parcel  or  package  containing  any  of  the 
articles  above  specified  shall  be  so  delivered,  and  its  value  and 
contents  declared  as  aforesaid,  and  such  value  shall  exceed  the 
sum  of  ten  pounds,  it  shall  be  lawful  for  such  mail  contractors, 
stage-coach  proprietors,  and  other  common  carxjacs  to  deihaod 
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and  racdve  fin  iocreased  rate  ofcbargey  to  be  notified  by  some  no- 
tice affixed  in  legible  character  in  some  public  and  conspicuous 
part  of  tbe  office,  warehouse,  or  other  receiving  house  where  such 
parceb  or  packages  are  received  by  them  for  the  purpose  of  con- 
veyance, stating  the  increased  rates  of  charge  required  to  be  paid 
over  and  above  the  ordinary  rate  of  carriage  as  a  compensation  for 
the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of 
such  valuable  articles ;  and  all  persons  sending  or  delivering  par- 
cels or  packages  containing  such  valuable  articles  as  aforesaid  at 
such  office  shall  be  bound  by  such  notice,  without  further  proof  of 
the  same  having  come  to  their  knowledge. 

Sec.  IIL  Provided  always,  that  when  the  value  shall  have  been 
so  declared,  and  the  increased  rate  of  charge  paid,  or  an  engage- 
ment to  pay  the  same  shall  have  been. accepted  as  hereinbefore 
mentioned,  tbe  person  receiving  such  increased  rate  of  charge  or 
accepting  such  agreement  shall,  if  thereto  required,  sign  a  receipt 
lor  the  package  or  parcel,  acknowledging  the  same  to  have  been 
insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty ;  and  if 
such  receipt  shall  not  be  given  when  required,  or  such  notice  as 
aforesaid  shall  not  have  been  affixed,  tbe  mail  contractor,  stage* 
coach  proprietor,  or  other  common  carrier  as  aforesaid  shall  not 
have  or  be  entitled  to  any  benefit  or  advantage  under  this  act,  but 
shall  be  liable  end  responsible  as  at  the  qommon  law,  and  be  liable 
to  refund  the  increased  rate  of  charge. 

Sec.  ly.  Provided  always,  that  from  and  after  tbe  first  day  of 
September  now  next  en^uinff  no  public  notice  or  declaration  here- 
tofore made  or  hereafter  to  be  made  shall  be  deemed  or  construed 
to  limit  or  in  anywise  aflect  the  liability  at  comm<^  law  of  any 
such  mail  contractors,  stage-coach  proprietors,  or  other  public  com* 
mon  carriers  as  aforesaid,  for  or  in  respect  of  any  articles  or  goods 
to  be  carried  and  conveyed  by  them;  but  that  all  and-every  spcl) 
mail  eootracton,  stage*coach  proprietors,  and  other  copnmon  car* 
riert  as  aforesaid,  shall  from  and  after  the  said  first  (|ay  of  Septem* 
ber  be  UaWe,  as  at  the  common  law,  to  answer  for  the  loss  or  any  iih 
jury  to  any  articles  and  goods  in  respect  where<^  they  may  not  bji 
entitled  to  the  benefit  of  this  act,  any  public  notice  or  declaration 
by  them  ma4e  and  ^ven  contrary  thereto,  or  in  anywise  limiting 
such  liaUlitv  notwithstanding. 

Sec*  v.  That  for  the  purposes  of  this  act  every  office,  ware- 
house, or  receiving  house,  which  shall  be  used  or  appointed  by  any 
mail  contractor  or  stage-coach  proprietor  or  other  such  common 
carrier  «s  aforesaid  for  the  receiving  of  parcels  to  be  conveyed  as 
aforesaid,  shall  be  deemed  and  taken  to  be  the  receiving  house» 
warehouse,  or  office,  of  such  mail  contractor,  stage-coach  proprie- 
tor, or  other  conunon  carrier ;  and  that  any  one  or  more  of  such 

il  contractors,  stage*coach  proprietors,  or  common  carriers,  shall 
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be  liable  to  be  sued  by  hb,  her,  or  their  name  or  names  only ;  and 
that  no  action  or  suit  commenced  to  recover  damages  for  loss  or 
injury  to  any  parcel,  package,  or  person,  shall  abate  for  the  Vfant 
of  joining  any  co-proprietor  or  co-partner  in  such  mail,  stage-coach, 
or  other  public  conveyance  by  land  for  hire  as  aforesaid. 

Sec.  Vl.  Provided  always,  that  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  annul  or  in  anywise  affect  any  qiecial 
contract  between  such  mail  contractor,  stage-coach  proprietor,  or 
common  carrier,  and  any  other  parties,  for  tne  conveyance  of  goods 
and  merchandises. 

Sec.  VII.  Provided  also,  that  where  any  parcel  or  package  shall 
have  been  delivered  at  any  such  oiBce,and  the  value  and  contents 
declared  as  aforesaid,  and  the  increased  rate  of  charges  been  paid, 
and  such  parcels  or  packages  shall  have  been  lost  or  damaged,  the 
party  entitled  to  recover  damages  in  respect  of  such  loss  or  damage 
shall  also  be  entitled  to  recover  back  such  increased  charges  so 
paid  as  aforesaid,  in  addition  to  the  value  of  such  parcel  or  pack- 
age. • 

Sec.  VIII.  Provided  also,  that  nothing  in  this  act  shall  be  deem* 
ed  to  protect  any  mail  contractor,  stage-coach  proprietor,  or  other 
common  carrier  for  hire,  from  liability  to  answer  for  loss  or  injury 
to  any  goods  or  articles  whatsoever  arjsing  from  the  felonious  acts 
of  any  coachman,  guard,  book-keeper,  porter,  or  other  servant  in 
his  or  their  employ,  nor  to  protect  any  such  coachman,  euard,  book- 
keeper, or  other  servant,  from  liability  for  any  loss  or  injury  occa- 
sioned by  his  or  their  own  personal  neglecjt  or  misconduct 

Sec.  I/L  Provided  also,  that  such  mail  contractors,  stage-coach 
proprietors,  or  oth^r  common  carriers  for  hire,  shall  not  be  conclu- 
ded as  to  the  value  of  any  such  parcel  or  package  by  the  value  so 
declared  as  aforesaid,  but  that  he  or  they  shall  in  all  cases  be  enti- 
tled to  require,  from  the  party  suing  in  respect  of  any  loss  or  inju- 
ry, proof  of  the  actual  value  of  the  contents  by  the  ordinary  legal 
evidence,  and  that  (he  mail  contractors,  stage-coach  proprietors,  or 
other  common  carriers  as  aforesaid,  shall  be  liable  to  such  damages 
duly  as  shall  be  so  proved  as  aforesaid,  not  exceeding  the  declared 
value,  together  with  the  increased  charges  as  before  mentioned. 

See.  X.  That  in  all  actions  to  be  brought  against  any  such  mail 
contractor^  stage-coach  proprietor,  or  other  common  carrier  as 
aforesaid,  for  the  loss  of  or  injury  to  any  goods  delivered  to  be  car- 
ried, whether  the  value  of  such  goods  shall  have  been  declared  or 
not,  it  shall  be  lawful  for  the  defendant  or  defendants  to  pay  money 
Into  court  in  the  same  manner  and  with  the  same  eflect  as  money 
may  be  paid  into  court  in  any  other  action. 
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CASE  FOR  DEFAMATION. 

Id  an  action  on  the  case  for  dander  or  libel,  the  plaintiff  roiut 
prove  the  speaking  of  the  words  or  the  publication  otthe  libel,  the 
muendbsi  the  intr^uctory  averments  essential  to  his  case,  the  roa- 
Uce  of  the  defendant  in  certain  cases,  and  the  damage  sustained. 

Proof  of  the  speaking  t^ihe  words.']  Though  the  plaintiff  need 
not  prove  the  speaking  of  all  the  words  laid  in  the  declaration,  yet 
it  is  necessary  to  prove  some  material  part  of  them,  and  it«is  not 
sufficient  to  prove  equivalent  words  of  slander.  Per  Lawrence^  J., 
Maiiland  v.  GoUnejff  2  Easi^  434,  anie^  p,  47.  Thus  a  statement 
of  words  spoken  affirmatively  is  not  supported  by  proof  of  words 
spoken  by  wav  of  interrogation.  Barnes  v.  HoUowayf  8  T.  R.  150. 
JB.  JVI  P.  5.  where  the  declaration  avers  that  the  defendant  spoke 
certain  words,  it  must  be  taken  to  mean  that  he  used  them  as  his 
own  words,  and  if  he  repeated  them  as  the  words  of  another,  it  is 
a  variance.  M'Pherson  v.  Daniels^  10  B.and  C.  274.  BeUv.  Byme^ 
18  East,  554.  Where  the  words  laid  were, ''  This  is  my  umbrella, 
and  he  stole  it  from  jxxj  back-door,"  and  the  words  proved,  *'  It  is 
my  umbrella,  dx."  it  was  held  a  variance,  the  word  this  importing 
that  the  umbrella  was  present  (which  in  fact  it  was  not).  Wallers 
V*  Macef  2  B.  and  A.  756.  Where  all  the  words  constitute  one 
charge,  they  must  be  all  proved.  Thus  where  the  words  laid  were, 
^  He  IS  selling  coals  at  one  shilling  a  bushel  to  pocket  the  money,  and 
become  a  bankrupt  to  cheat  his  creditors,"  and  the  words  **  and  her 
come  a  bankrupt"  were  not  proved.  Eyre,  C.  J.,  held  that  the  words 
constituted  one  general  charge,  and  that  the  variance  wiis  fatal. 
Fbwer  v.  Pedley^  2  Esp.  491.  But  where  the  words  omitted  to  be 
proved  do  not  qualify  or  afiect  those  proved,  the  omission  is  imma- 
terial Thus,  where  the  words  stated  were  ''  'Ware  Hawk ;  you 
must  take  care  of  yourself  there ;  mind  what  you  are  about ;"  and 
the  plaintiff  failed  to  prove  the  words  ''  Mind  what  you  are  about ;" 
the  variance  was  held  immaterial.  Orpwood  v.  Barker,  4  Bingh* 
261  f  see  also  Rutherford  v.  Evans,  6  Bingk,  451.*  Words  laid 
as  spoken  in  English  are  not  proved  by  evidence  of  words  spoken 
in  a  foreign  language.  Zenobto  v.  AxteU,  6  T.  R.  162. 

Proof  of  the  UbeV]  A  mere  omission  in  setting  out  jmrt  of  a  libel 
is  not  fatal  unless  the  sense  of  that  which  is  set  out  is  thereby 
varied.  Tabert  v.  Tipper,  1  Camph  358 ;  see  5  B,  and  A.  617.* 
But  where  a  libellous  paragraph  contained  two  references,  by 
which  the  words  appeared  to  be  in  fact  the  language  of  a  third 
person,  speaking  of  the  plaintiff's  conduct,  and  those  references 
were  omitted  in  the  declaration,  it  was  held  that  the  omiMion  alter- 

^lSi:ag.Com.LswIUps.424.    ol^Id-lfS.    •Tld.tU. 
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ed  the  seiife  o[  the  passage,  and  that  the  variaiice  was  fatal.  Cari' 
Wright  V.  Wright^  5  B.  and  A.  616;*  see  IL^  Solomon^  R.  and  M. 
253.  And  where  the  words  laid  were,  **  My  sarcastic  friend,  by 
leaving  out  the  repetition,  &c.**  and  those  proved  were,  **  my  sar- 
castic friend  MOPos,  by  leaving  out/'  &c.,  Lord  Ellenborough  held 
the  variance  fatal.  Tabart  t>.  Tapper ^  1  Campb.  853.  Where 
the  omission  or  addition  of  a  letter  does  not  change  the  word  so 
as  to  make  it  another  word,  the  variance  is  not  material.  Per 
Ld.  Mantfiddj  Beech* s  case^  1  Leach^  ISO,  Zd  ed.  Thus  ''under- 
tood,''  for  '<  understood,"  is  no  variance.'  JMd  case  of  indictment  for 
perjufy. 

Prorf^ publication  of  libel']  Proof  that  the  libel  produced  is 
in  the  defendant's  handwriting,  is  said  to  be  presumptive  evidence 
of  publication,  so  as  to  throw  the  proof  of  non-publication  upon 
him.  jR.  V.  Beere^  1  Ld.  Raynu  417.  Lamb^s  case,  9  Rep.  59,  b. 
So  printing  a  libel,  unless  qualified  by  circumstances,  shall  primA 
facie  be  understood  to  be  a  publishing,  for  it  must  be  delivered  to 
the  compositor,  and  the  other  subordinate  workmen.  Per  Cur.  Bald^ 
vein  V.  ElphinsUme^  2  W.  B.  1(^.  A  written  libel  may  be  pub- 
lished in  a  letter  to  a  third  person,  oer  Cur.  ibid.j  but  the  publica- 
tion of  a  libellous  letter  to  the  plam tiff  himself,  though  it  may  be 
the  object  of  an  indictment,  is  not  such  a  publication  as  to  maintain 
an  action.  Phillips  v,  Jansen,  2  Esp,  614.  But  where  the  libel  was 
contained  in  a  letter  sent  by  the  defendant  to  the  plaintifi^  proof 
that  the  defendant- knew  that  letters  sent  to  the  plaintiff  were  us- 
ually opened  by  his  clerk,  is  evidence  to  go  to  a  jury,  of  the  defen- 
dant's intention  that  the  letter  should  be  read  by  a  third  person,  so 
as  to  amount  io  a  publication.  Delacroix  v.  Thevenot^  2  Stark.  63.« 
It  was  ruled  by  Lord  Ellenborough,  that  where  a  person  who  has 
a  copy  of  a  libellous  caricature,  snows  it  to  another  at  his  request, 
it  is  not  sufficient  evidence  of  publication  to  support  an  acticm. 
Smith  V.  Woodi  8  Campb.  828,  sed  quoare.  The  delivery  of  a  libel- 
lous pamphlet  W  the  governor  of  a  colony  to  his  attorney-general, 
not  for  any  official  purpose,  is  a  publication.  fFycUt  v.  Gore^ 
BMy  229.*  The  sale  of  a  libel  in  the  defendant's  shop  by  bis 
servant  or  aeent  there,  for  the  defendant's  benefit,  is  a  publica- 
tion by  the  defendant,  though  he  was  not  privy  to  the  contents 
or  sale.  Com.  Dig.  Libel  (B.  Vj.  The  delivery  of  a  newspaper 
to  the  officer  at  the  stamp  office,  is  a  sufficient  publication  to 
sustain  an  indictment  for  a  libel  in  that  paper.  K.  «.  AmphHti, 
4  fi.  and  C.  85.*  So  proof  that  the  defendant  accounted  with  the 
officer  of  stamp  for  the  duty  on  advertisements  in  the  paper  in 

Juestion  is  evidence  of  publication.    Cook  v.  Wordy  6  Bingh.  408.^ 
Ividence  that  the  libel  was  written  by  the  defendants  daughter, 
^vlio  was  authorised  to  make  out  his  bilk  and  write  his  general 
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ktteri  of  bnauMfti^  fa  not  snffidtet  to  chargt  tbe  defcodult  iMil«s 
U  can  be  idiowii  tbal  mch  libel  wan  wfitlen  With  the  knowledge  er 
Irr  the  procucemeot  of  the  defendant  Harding  v.  Chreeningf  1  £• 
Macre^  477  J  In  order  to  show  that  the  defendant  had  canised  n 
printed  libel  to  be  inserted  in  a  newsp^per^  a  reporter  to  the  paper 
was  called,  who  proved  that  he  had  given  a  written  statement  to 
the  editor  of  the  newspaper,  the  contents  of  which  had  been  p^oh 
municatod  by  the  defendant  for  the  purpose  of  such  publication, 
and  that  the  newspaper  prodooed  was  exactly  the  same,  wilh  the 
exception  of  one  or  two  slight  alterations  not  affecting  the  sense ; 
k  was  held  that  what  the  reporter  published  might  be  considered 
as  published  by  the  defendant,  but  that  the  newspaper  could  not 
he  Ttsad  in  evatence,  without  producing  the  written  account  deliv* 
ered  by  the  witness  to  the  editor.  Adaam  v.  KeUiff  R*  and  M  lH* 
Where  a  letter  (whether  sealed  or  not  there  was  no  direct  proof) 
was  put  into  the  post-office  in  the  county  of  L.,  it  was  heM  by  llie 
Court  of  K*  B.  {Atgleyt  J,  duh*)  that  it  was  a  publication  in  l#»  A* 
tu  BmtlettiA  B.  dnd  A*  05.^    A  v.  ff^atson^  I  Camvb*  216. 

The  proof  of  the  pubfication  of  libels  contoinea  in  newspapers 
is  greatly  fitcQitated  by  the  stat  38  Geet  ill.  c  78,  by  whicK  mfk 
Affidavit  or  afirmation  sworn  by  the  proprietors  and  printers  of 
every  newspaper,  or  by  a  certain  numlier  of  them,  as  therein  di- 
raeted,  is  to  be  delivered  to  the  commissioners  of  the  stomp  dut«^, 
inch  affidavit  to  specify  the  names  and  abode  of  the  printer,  pub- 
lisher, and  proprietors,  if  they  do  not  exceed  two»  exclusive  of  the 
printer  and  publisher,  and  if  they  do^  then  of  two  proprietors  and 
their  proportional  shares,  and  the  description  of  the  pnnting-house, 
ind  me  title- of  the  paper;  and  by  sec  9,  all  such  affidavits  aud 
affirmations  or  copies  thereof,  certified  to  be  true  copies,  shall  re- 
spectively*  in  all  proceednigs,  civil  and  crinunal,  touching  any 
newspaper,  or  other  such  paper  as  aA»resaid,  wtuch  shall  be  meo- 
tionea  in  any  such  affidavits  or  affirmations,  or  touching  any  pub- 
Keetion,  natter,  or  thing  contoined  in  any  such  newspaper,  or  other 
paper,  be  received  and  admitted  as  conclusive  evidence  of  the 
truth  of  all  such  matters  set  forth  in  such  affidavits  or  affirmations, 
as  are  by  the  said  act  required  to  be  therein  set  forth,  against  every 
person  who  shall  have  signed,  or  sworn,  or  affirmed,  such  affidavits 
or  affirmations,  and  shall  also  be  received  and  admitted  in  like 
manner  as  sufficient  evidence  of  the  truth  of  all  such  matters 
against  all  and  every  person,  who  shall  not  have  signed,  or  sworn, 
or  affirmed  the  same,  but  who  riiail  be  thoreiti  mentioned  to  be  a 
proprietor,  printer,  or  publisher  of  such  newspaper  or  other  paper, 
mriesB  the  contrary  sbsJl  be  satislactoriiy  proved ;  provided  always, 
Aat  if  any  such  person  or  persons  respectively,  against  whom  am 
such  affidavit  or  a£bmatioo,  or  any  copy  thereof  shaU  be  ofiered 
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in  evidence,  shall  prove  that  he,  she,  or  they,  hath  or  have  signed^ 
•worn,  or  affirmed,  and  delivered  to  the  said  commissioners,  or  sach 
officer  as  aforesaid,  previous  to  the  day  of  the  date,  or  puUicatioa 
of  the  newspaper,  or  other  such  papvr  as  aforesaid,  to  which  the 
proceedings,  civil  or  criminal,  shall  rdate,  an  affidavit  or  affirma- 
tion that  he,  she,  or  they  hath  or  have  ceased  to  be  the  printer  or 
printers,  proprietor  or  proprietors,  or  publisher  or  publishers  of  such 
newspaper,  or  other  such  paper  as  siforesaid,  such  person  or  per- 
sons shall  not  be  deemed,  by  reason  of  any  former  affidavit  or 
affirmation  so  delivered  as  aforesaid,  to  have  been  the  printer  or 
printers,  proprietor  or  pi^prietors,  or  publisher  or  publishers  of 
such  paper,  after  the  day  on  which  sudi  last-mentioned  affidavit 
or  affirmations  shall  have  been  delivered  to  the  said  commissioners, 
or  their  officer,  as  aforesaid.    By  sec.  11,  it  shall  not  be  necessary 
aftei*  any  such  affidavit  or  affirmation,  or  a  certified  copy  thereof 
shall  have  been  produced  in  evidence  against  the  persons  who  signed 
the  same,  &c.,  or  after  a  newspaper,  or  any  such  other  paper  as  afore- 
said, shall  be  produced  in  evidence,  entitled  in  the  same  manner 
as  the  newspaper,  or  other  paper  mentioned  in  such  affidavit  or 
copy,  is  entitled,  and  wherein  the  name  Or  naoies  of  the  printer  or 
piiblisher,  or  printers  or  publishers,  and  the  place  of  printiBg,  shall 
be  the  same  as  those  mentioned  in  such  affidavit  or  affirviation,  for 
the  plaintiff  to  prove  that  the  newspaper,  or  paper,  to  which  such 
trial  relates,  was  purchased  at  any  house,  shop,  or  office,  belonging 
to  or  occupied  by  the  defendant  or  defendant^  or  any  of  them,  or 
by  Jus  or  roeir  servants  or  workmen,  or  where  he  or  they  by  them* 
selves  or  their  servants  or  workmen  usually  carry  m  the  business 
of  printing  or  publishing  such  paper,  or  where  the  same  is  usually 
sold.    By  sec.  14,  in  all  cases,  a  copy  of  any  such  affidavit  or 
affirmation,  certified  to  be  a  true  copy  under  the  hand  or  hands  of 
one  or  more  of  the  commissioners  or  officers  4n  whose  possession 
the  same  shall  be,  shall  upon  procrf*  made,  that  such  certificates 
have  been  signed  with  the  handwriting  of  the  person  or  persons 
making  the  same,  and  whom  it  shall  not  be  necessary  to  prove  to 
be  a  commissioner  or  commissicmers,  or  officer  or  officers,  be  receiv- 
ed in  evidence  as  sufficient  pnxtf  of  such  affidavit  or  affirmation, 
and  that  the  same  was  duly  sworn  or  affirmed,  and  of  the  contents 
thereof;  and  such  copies  so  produced  and  certified,  shall  also  be 
received  as  evidence  that  the  affidavit  or  affirmation,  of  which  they 
purport  to  be  copies,  have  been  sworn  or  affirmed  according  to 
this  act,  and  shall  have  the  same  eflfect  for  the  purposes  of  evi- 
dence, to  all  intents  whatsoever,  as  if  the  original  affidavits  or 
affirmations,  of  which  copies  so  produced  and  certified  shall  pur- 
port to  be  copies  had  been .  produced  in  ei^ence,  and  had  been 
proved  to  have  been  duly  so  certified,  swwn,  or  affirmM  by  the 
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person  or  persons  appearing  by  such  .copy  to  have  sworn  or  affirm- 
.ed  the  same  as  aforesaid.  By  sec  17,  the  printer  or  publisher  of 
every  newspaper,  or  other  such  paper  as  aforesaid,  shall  upon 
every  day  upon  which  the  same  shall  be  published,  or  within  six 
days  after,  deliver  to  the  commissioners  of  stamps  at  their  head 
oAice,  or  to  some  officer  to  be  appointed  by  them  to  receive  the 
same,  and  whom  they  are  hereby  required  to  appoint  fof  that 
purpose,  one  of  the  papers  so  published  upon  encli  such  day,  signed 
by  the  printer  or  publisher  thereof,  in  his  handwriting,  with  his 
name  and  place  of  abode;  and  in  case  any  person  or  persons  shall 
make  application  to  the  commissioners,  or  such  officer  as  aforesaid, 
in  order  that  such  newspaper,  or  other  paper,  so  signed  by  the 
printer  or  publisher,  may  be  produced  in  evidence  in  any  proceed- 
ing, civil  or  criminal,  the  said  commissioners,  or  such  officers,  shall 
at  the  expense  of  the  party  applying,  at  any  time  within  two  years 
from  the  publication  thereof,  either  cause  the  same  to  be  produced 
in  the  court  in  which  the  same  is  required  to  be  produced,  and  at 
the  time  when  the  same  is  required  to  be  produced,  or  sliall  deliver 
the  same  to  the  party  applying  for  it,  takincf,  according  to  tKeir 
discretion,  reasonable  security  at  his  expense  for  the  returning  the 
same  to  the  said  commissioners,  or  such  officer ;  and  in  case,  by 
reason  that  the  same  shall  have  been  previously  required  by  any 
other  person  to  be  produced  in  any  c6urt,  of  hath  been  previously 
delivered  to  any  other  person  for  the  like  purpose,  the  same  cannot 
be  produced  at  the  time  required,  or  be  delivered  according  to 
such  application,  in  such  case  the  said  commissioners,  or  such  their 
officer,  shall  cause  the  same  to  be  produced,  or  shall  deliver  the 
same  as  soon  as  they  are  enabled  so  to  do. 

Since  this  statute  the  production  of  a  certified  copy  of  the  affi- 
davit and  of  a  newspaper  corresponding  in  the  title  and  in  the 
nantes'and  descriptions  of  printer  and  publisher,  with  the  newspa- 
per mentioned  in  the  affidavit,  will  be  sufficient  evidence  of  publi- 
cation. Mayne  v.  Fletcher^  9  JB.  and  C.  382.*  if.  v.  Hunt,  81 
State  Trials,  375.  But  where  the  affidavit  and  the  newspaper 
yary  in  the  place  of  residence  of  the  party,  it  is  insufficient.  Murray 
V.  SouteTy  cited  6  Bingh.  414.^ 

Proof  of  introductory  averment']  All  the  introductory  aver- 
ments essential  to  the  plaintiff's  case  must  be  proved,  but  if  imma- 
terial to  the  character  of  the  libel  itself,  they  need  not  be  proved. 
Thus  where  the  declaration  stated.  Chat  the  plaintiff  was  an  attor- 
B'jy,  and  had  been  employed  as  vestry  clerk  to  the  parish  of  A.,  and 
that  whilst  he  was  such  vestry  clerk  certain  prosecutions  were 
carried  on  against  B.  for  certain  misdemeanors,  and  in  furtherance 
of  such  proceedings,  and  to  bring  ike  same  to  a  successful  issue^ 
certain  sums  of  numey  belonging  to  the  parishioners  were  appro- 
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priated  and  applied  to  the  discharge  of  the  expenses  incurred  oo 
account  of  the  said  proceedings,  yet  defendant,  olc,  intending,  dx., 
to  injure  the  plaintiff  in  his  profession  of  an  attorney,  and  to  cause 
him  to  he  esteemed  a  fraudulent  practiser  in  his  said  profession, 
and  in  his  office  as  vestry  clerk,  and  to  cause  it  to  be  suspected 
that  the  plaintiff  had  fraudulently  applied  money  belonging  to  the 
parishioners,  falsely  and  maliciously  published,  of  and  concerning 
the  plaintiff,  and  of  and  concerning  his  conduct  in  his  office  of 
vestry  clerk,  and  of  and  concerning  ike  matters  aforesaid^  the  libel, 
&c.,  and  it  appeared  on  the  production  of  the  libel  at  the  trial,  that 
the  imputation  was  that  the  plaintiff  had  applied  the  parish  mone^ 
in  payment  of  the  expenses  of  the  prosecution  cfter  it  had  termi- 
nated, it  was  held  that  this  was  no  variance,  because  it  did  not^al- 
ier  the  character  of  the  libel,  the  fraud  imputed  to  the  plaintiff  be- 
ing the  same,  whether  the  money  was  misapplied  before  or  afler 
the  proceedings  had  terminated.  May  v.  Brown,  3  B.  and  C.  113;^ 
and  per  Abbott,  C.  J.,  ibid,  **  The  allegation  does  not  compel  the 
plaintiff  to  prove  formally,  and  precisely,  that  the  libel  relates  to 
every  part  and  particular  of  the  matter  so  previously  stated,  but 
it  satisfies  all  he  has  taken  upon  himself  to  prove,  if  he  shows  that 
the  libel  relates  substantially  to  the  matters  previously  allied  by 
way  of  introduction,  in  such  manner  as  that  the  defamation  con- 
tained in  the  libel  is  of  the  character  and  eflect  which  the  plaintiff 
has  described."  So  where  the  declaration  stated  that  the  plaintiff 
was  an  attorney,  and  that  the  defendant,  intending  to  injure  him  in 
his  good  name,  and  in  his  said  profession  of  an  attorney,  published 
the  libel  of  and  concerning  the  plaintiff,  and  of  and  concerning  him 
in  his  said  profession,  and  the  plaintiff  failed  in  proving,  that  at  the 
time  of  the  publication  of  the  Ubel  he  was  an  attorney,  it  was  held 
that  this  was  not  a  fatal  variance,  the  words  of  the  libel  being  ac- 
tionable, though  not  used  with  reference  to  the  professional  charac- 
ter of  the  plaintiff."    Leuns  v.  Walter;^  B.  and  C.  138-  {n). 

But  where  the  fact  stated  in  the  introductory  averment,  and 
connected  with  the  libel  by  the  words,  ^*  of  and  concerning,"  is  ma- 
terial to  the  defamatory  character  of  the  libel  itself,  it  must  be 
proved  as  stated  ;  thus  where  the  declaration  stated  in  the  first 
count,  that  the  plaintiff,  a  constable,  had  apprehended  persons 
stealing  a  dead  body,  and  had  carried  the  body  to  Surgeons'  Hall, 
and  that  the  defendant  published  the  libel  <<of  and  concerning  the 

{plaintiff's  said  conduct;"  and  in  the  second  count  stated  that  de- 
endant  published  a  certain  other  libel  ^*  of  and  concerning  the 
conduct  of  the  plaintiff  respecting  the  said  dead  body,"  it  was 
held  a  variance  upon  both  counts  that  the  plaintiff  did  not  prove 
that  he  had  carried  the  body  to  Surgeons'  HalL      Teesd!aley. 
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Clement,  1  ChiUy^  COS,"  and  per  Cur.  ibid.  "  The  fact  which  has 
failed  in  proof  is  very  material  to  the  libel  itself;  for  the  libel  is 
with  respect  to  the  plaintiff's  conduct  to  this  dead  body,  and  if  the 
plaintiff  is  charged  with  carrying  this  body,  amongst  other  places, 
to  Surgeons'  Hall,  it  certainly  is  most  important  to  prove  (hat  part 
of  the  conduct."  So  in  an  action  for  words  charging  the  plaintiff 
with  having  stolen  some  soap,  where  the  declaration  alleged  that 
the  words  had  been  spoken  of  and  coricerning  certain  soap  which 
B.  had  asserted  to  have  been  stolen  out  of  his  yard,  and  it  appeared 
in  evidence  that  B.  had  asserted  that  the  soap  had  been  tcJcen  out 
of  his  yard,  Abbott,  C  J.,  held  the  variance  fatal.  Shepherd  v. 
BlisSf  2  Stark.  510.«  Where  the  declaration  stated  that  tne  plain- 
tiff was  treasurer  and  collector  of  certain  tolls,  and  that  the  defend- 
ant spoke  of  and  concerning  the  plaintiff,  as  such  treasurer  and 
collector  as  aforesaid,  certain  words,  '*  thereby  meanine  that  the 
plaintifl^  as  such  treasurer  and  collector  had  been  guilty,  &c. ;" 
and  the  plaintiff  failed  to  prove  that  he  was  collector,  it  was  held 
that  the  plaintiff  was  bound  to  prove  that  he  was  both  treasurer 
and  collector ;  Sellers  v.  7Y/Z,  4  B.  and  C.  656,'  and  per  Cur.  "  it 
appears  that  there  is^n  inuendo  expressly  applying  the  words  to 
the  plaintiff  in  his  character  of  collector^  which  makes  the  case 
very  distinguishable  from  those  which  have  been  cited,  (May  v. 
Brown^  Lewis  v.  Waller^  supra,)  for  in  them  the  meaning  of  the 
words  was  not  limited  by  the  insertion  of  such  an  inuendo." 

Where  the  words  are  alleged  to  have  been  spoken  of  and  con- 
cerning the  plaintiff  in  a  particular  character,  and  are  <»ily  action- 
able as  having  been  spoken  of  the  plaintiff  in  that  character,  such 
character  must  be  proved ;  but  where  the  words  themselves  admit 
the  plaintiff's  character,  any  further  evidence  of  it  is  unnecessary. 
See  ante,  p.  27;  and  Yrisarri  v.  Clement,  3  Bingh.  4d2.«  The  first 
count  of  a  declaration  stated  that  the  plaintiff  had  been  a  wool- 
stapler  at  C.  and  a  brewer  at  O.,  and  that  the  defendant  spoke  of 
him  as  such  trader  as  aforesaid  the  following  words :  '*  Mr.  H.  (the 
plaintiff)  and  Mr.  B.  have  both  been  bankrupts ;  Mr.  H.  at  C, 
d^."  The  second  count  alleged  the  words  to  have  been  spoken  of 
and  concerning  the  plaintiff  in  his  former  trade  of  a  wooistapler  ; 
and  the  the  third  of^and  concerning  the  plaintiff  in  his  trade  of  a 
brewer.  There  was  no  evidence  of  the  plaintiff  having  been  a 
wooistapler,  but  it  was  proved  that  he  had  been  a  brewer  at  Ox- 
ford, ft  was  objected  that  the  proof  did  not  support  the  allega- 
tion, that  the  words  were  spoken  of  the  plaintiff  m  his  trade  of  a 
brewer  at  O. ;  the  Court  or  K.  B,  held  it  no  variance,  and  Per  Ld. 
Ettenborough,  the  place  where  the  bankrupt  is  stated  to  have  be- 
come bankrupt  is  immaterial ;  he  might  have  become  bankrupt 
whilst  a  brewer  at  O.,  by  an  act  of  bankruptcy  committed  at  C. ; 
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the  substance  of  the  words  is  this ;  he  was  a  bankrupt  at  C,  and 
so  he  might  be  whilst  carrying  on  the  trade  of  a  brewer  at  O.  HaU 
V.  Smithy  1  M,  and'S.  287.  So  where  the  declaration  alleged  that  the 
plaintiff,  at  the  time  of  the  speaking  of  the  words,  was  a  carpenter 
and  sworn  appraiser ;  and  that  the  defendant*  intending  to  injure  him 
in  his  several  trades  as  a  foresaid,  and  to  prevent  persons  from  employ- 
ing him  in  his  several  trades  as  aforesaid,  in  a  certain  discourse  of  and 
concerning  the  plaintiilin  his  trade  of  carpenter,  spoke  the  words; 
and  there  was  no  proof  that  the  plaintiff  carried  on  the  trade  of  a 
sworn  appraiser,  it  was  held  no  variance.  Figgins  v.  Cogswell^  3 
M  and  S.  369.     See  also  Rutherford  v.  Evans,  6  Bingh.  451.' 

To  prove  that  the  plaintiff  is  a  physician,  it  is  not  sufficient  to 
produce  a  diploma  of  Doctor  of  Physic,  under  the  seal  of  one  of 
the  Universities*  without  proving  the  seal.  Moises  v.  Thomttm^  8 
T,  R,  303.  To  make  such  an  instrument  evidence,  it  should  be 
either  the  original  act  of  the  corporation  conferring  the  degree,  or 
an  examined  copy  of  it ;  as  an  original  act,  it  should  be  proved  that 
the  seal  affixed  to  it  is  the  seal  of  the  University ;  if  considered  as 
a  copy,  it  should  be  compared  with  the  original  book  by  the  witness 
who  produced  it.  Per  Grose,  J.,  ibid.,  see  ajj.te,  p.  44 ;  and  as  to 
proof  of  being  an  apothecary,  ante,  p.  201.  The  books  of  an  Uni* 
versity  conferring  the  degree  of  Doctor  of  Laws,  are  evidence  to 
prove  that  fact.  8  T.  R.  306. 

In  order  to  prove  that  the  plaintiff  is  an  attorney,  an  examined 
copy  of  the  roll  of  attornies,  signed  by  the  pluintifl^  is  sufficient. 
So  the  book  from  the  master's  office  containing  the  names  of  all 
the  attornies,  produced  by  the  officer  in  whose  custody  it  is  kept,  is 
good  evidence^  together  with  proof  that  the  plaintiff  practised  as 
an  attorney  at  the  time  of  the  words  spoken.  R.  v,  Crossley,  2 
Esp.  526.  Lewis  v,  Walter,  S  B.  and  C.  138.»  Jones  v.  Stevens,  11 
Price,  251.  Where  the  title  to  the  particular  situation  is  not  the 
subject  of  any  express  documentary  appointment,  the  acting  in  the 
situation  is  of  course  the  only  evidence  which  the  fact  admits  of. 
2  Stark.  Ev.  860.  In  an  aetion  by  an  innkeeper  for  words  spoken 
of  him  in  trade,  proof  that  upon  one  occasion,  he  sold  spirits  to  be 
consumed  out  of  his  house  is  sufficient.  Whittingtcn  v.  Gladwin,  2 
C.  and  P,  146.'  Where  the  plaintiff  averred  that  he  was  employ- 
ed by  "  the  New  England  Company,"  and  that  the  libel  was  pub- 
lished of  him  in  such  employment,  it  was  held  sufficient  to  prove 
that  the  Company  was  commonly  so  called,  though  that  was  not  its 
legal  name.     Rutherford  v,  Evans,  6  Bingh.  451.' 

The  allegation  that  the  words  were  spoken  in  the  presence  and 
hearing  of  A.  B.,  and  others,  is  supported  by  proof  that  they  were 

spoken  in  the  presence  of  others  only.     B.  JV.  P.  6. 

< 
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Procf  of  VMiendo.y  The  plaintiff  must  in  general  prove  the 
iouendos  as  laid.  Thus  where  the  words,  in  fact,  imputed  either 
a  fraud  or  a  felony,  hut  hy  the  inuendo  were  confined  to  the  latter, 
Lord  EUenborough  ruled  that  the  plaintiff  must  prove  that  they 
were  spoken  in  the  latter  sense.  Smith  v.  Carey^  3  Campb.  461. 
Ho  if  the  plaintiff  in  stating  a  libel,  connects  it  by  inuendo  with  a 
particular  allegation,  he  will  be  bound  to  prove  a  libel  relating  to 
the  matter  contained  in  that  allegation.  Per  Bayley^  •/.,  May  t?. 
Braum,  3  B.  and  C.  128 ;"  and  see  Sellers  v.  Till,  4  B.  and  C.  656,^ 
But  where  the  inuendo^does  not  refer  to  any, precedent  averment, 
but  improperly  introduces  new  matter  not  necessary  to  sustain  the 
action,  it  need  not  be  proved,  but  may  be  rejected  as  surplusage, 
Roberts  v,  Camden,  9  Lastt  93. 

• 

Proof  of  moKce.']  Where  the  publication  is  defamatory,  the 
law  infers  malice  unless  something  can  be  drawn  from  the  circum- 
stances attending  the  publication  to  rebut  that  inference.  Per  Le 
Blanc,  J.,  R.  v,  Creevy,  1  M,  and  S,  282.  In  such  cases,  there- 
fore, it  is  unnecessary  for  the  plaintiff  to  adduce  any  evidence  of 
malice.  But  in  actions  for  such  slander  «s  is  prima  facie  excusa- 
ble, on  account  of  the  cause  of  speaking  or  writing  it,  as  in  the 
case  of  servants'  characters,  or  confidential  advice,  or  communica- 
tions to  persons  who  ask  it,  or  have  a  right  to  expect  it,  malice  in 
fact  must  be  proved.  Per  Bayley,  •/.,  Bromage  v.  Prosser,  4  fi. 
and  C.  256.*  In  order  to  maintain  an  action  against  a  master  for 
giving  a  fabe  character  of  a  servant,  extraordinary  circumstances 
of  express  malice  must  be  proved.  Per  Ld.  Mansfield,  C.  •/.,  Har* 
grave  v.  Le  Breton,  4  Burr.  2425.  To  prove  such  express  malice, 
evidence  that  the  character  given  was  false,  is  admissible.  Rogers 
V.  Clifton,  3  B.  and  P.  587.  King  v.  Waring,  5  Esp,  13.  PaUe* 
son  «.  Jones,  8  B.  and  C.  578.* 

Evidence  of  other  words  or  libels."]  In  'an  action  for  libel  or  for 
word%evidence  of  other  libels  or  words  is  sometimes  given,  to  show 
the  animus  of  the  defendant :  thus  it  may  be  proved  that  the  de- 
fendant apoke  the  same  words  at  different  times ;  Charlton  v.  Bar- 
rett, Peake,  22 ;  so  words  spoken  after  those  for  which  the  action 
is  brought,  and  whether  actionable  or  not,  are  admissible  to  show 
quo  animo  the  words  which  are  the  subject  of  the  action  were 
spoken.  Rustell  v.  Macquister,  1  Camph.  49  (n).  Tate  v.  Hum' 
phrey,  2  Campb.  73  (n).  Lee  v.  Hudson,  Peake,  166.  Macleod 
V.  nakl^,  3  C.  and  P,  312 ;'  but  see  Meade  v.  Daubigny,  Peake, 
124.  So  in  an  action  for  a  libel  published  in  a  weekly  paper,  evi- 
dence was  admitted  that  other  papers  of  the  same  title  had  been 
since  purchased  at  the  defendant's  shop,  to  show  that  the  papers 
which  purported  to  be  weekly  publications  of  public  transactions 
were  sold  deliberately,  and  vended  in  the  regular  course  of  public 
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circulation ;  bat  Lord  Ellenborough  added,  that  he  should  direct 
the  larj  not  to  take  it  into  consideratioD  in  damages.  Plunkett  tu 
Coboettf  6  Esp.  136.  Evidence  of  other  libels  is  not  admissible^ 
unless  they  directly  refer  to  the  libel  set  out  in  the  declaration ; 
Finnerty  v.  Tipper^  2  Campb,  72 ;  and  where  the  libellous  inten- 
tion of  the  defendant  was  not  equivocal,  Lord  Ellenborough  reject- 
ed evidence  of  subsequent  publications,  which  were  offered  to 
show  the  animus  of  the  defendant.  SttLaH  v.  LoveUf  2  Stark,  95," 
Where  other  words  than  those  laid  in  tb6  declaration  are  thus 
ffiven  in  evidence,  the  defendant  may  prove  such  words  to  be  true, 
because  he  had  no  opportunity  of  justifying  them.  Warne  d.  Chad^ 
well,  2  Stark.  457.- 

Evidence  of  plaintiff  *s  good  charcLcter.']  The  plaintiff  will  not 
be  allowed  to  go  into  general  evidence  of  bis  good  character,  either 
where  the  general  issue  alone  is  pleaded,  or  where  there  are  pleas 
of  iustification  on  the  record.  Stuart  v.  LoveUf  2  Stark*  93.*  CmTt" 
wau  V.  Richardson^  R.  and  M.  305. 

Proof  of  dam€ige.']  Where  the  words  are  actionable  in  them- 
selves, it  is  not  necessarTf  in  order  to  sustain  the  action,  to  give  any 
evidence  of  damage ;  Tripp  v.  TYiomaSf  3  B,  and  C.  427  ;*  but 
where  special  damage  is  the  gist  of  the  action,  it  must  be  proved 
as  laid,  or  the  plaintiff  will  be  nonsuited.  B.  JV.  P.  0.  In  such 
cases  the  defendant  will  not  be  allowed,  under  a  general  allegation 
of  damage,  to  give  in  evidence  particular  instances  of  damage; 
B^  JVI  P.  7,  1  Saund.  243,  d  (n)  ;  but  where  the  declaration  in  an 
action  for  slander  imputing  incontinence  to  the  plaintiff,  stated  that 
he  was  preacher  to  a  dissenting  congregation  in  a  certain  chapel^ 
and  derived  considerable  proCt  from  his  preaching ;  and  by  reason 
of  the  slander,  ^*  the  said  persons  frequenting  his  chapel  had  re- 
fused to  permit  him  to  preach  there,  and  had  discontinued  giving 
hifh  the  gains  which  they  usually  had,  and  otherwise  would  have 
given,"  it  was  held  sufficient,  without  saying  who  those  pHaom 
were.  Hartley  t>.  Herrings  8  71  R.  130.  Where  the  dechiration 
stated  that  in  consequence  of  the  libel,  the  plaintiff  lost  the  profits 
of  certain  performances  at  the  theatre,  it  was  held  that  the  box- 
keeper  might  be  asked  **  whether  the  receipts  of  the  house  had  not 
diminished,"  but  not  **  whether  particular  persons  had  not  in  con- 
sequence given  up  their  boxes."  Ashley  v,  Harrison^  1  Esp.  48. 
The  persons  particularised  in  the  declaration,  as  having  left  off 
dealing,  &c.  with  the  plaintiff)  are  the  proper  witnesses  to  prove 
that  fact,  1  Saund.  243  d  (n),  which  cannot  be  proved  from  their 
declarations.     Tilk  v.  Parsons^  2  C.  and  P.  201,M  Esp.  50. 

The  special  damage  must  be  the  legal  and  natural  consequence 
of  the  words  spoken,  and  not  the  mere  wrongful  act  of  a  third  per- 
son ;  Vicars  o.  Wilcocks^  8  East,  1 ;  and  it  must  not  be  too  remote : 
thus  where  the  defendant  libelled  a  public  performer,  in  consequence 
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of  which  die  refined  to  8ipg»  and  the  party  who  had  engaged 
her  to  ring,  brought  an  actioD  on  the  case,  Lord  Kenyon  was  of 
opinion  that  the  injury  was  too  remote,  and  impossible  to  be  con- 
nected  with  the  cause  assigned  for  it  Ashley  v,  Harrison^  1  Esp, 
48.  The  loss  of  the  substantial  benefit  arising  from  the  hospitality 
of  friends  b  sufficient  damage.  Moore  v.  Meagher ^  1  TaunU  39. 

Defence, 

Evidence  to  disprove  the  malice.']  Where  the  words  are  primd 
facie  actionable,  on  which  the  law  infers  malice,  but  there  are,  in 
fact,  circumstances  attending  the  publication  which  rebut  the  in- 
ference of  law,  evidence  of  such  circun)stances  will  constitute  a 
good  defence  under  the  general  issue ;  Fairman  v.  Ives^  5  B*  and 
A.  644,'  PaUisan  v.  Janes^  8  jB,  and  C*  578 ;"  as  where  the  words 
are  spoken, — 

1.  By  a  Member  of  Parliament  in  hb  place ;  but  the  privilege 
does  not  extend  to  a  subsequent  publication  of  them.  IL  v.  Creevey^ 
I  M.  and  S.  273. 

2.  Where  the  words  are  spoken  in  the  course  of  a  legal  proceed- 
ing, either  by  the  party;  Ram  v.  Langley^  HutL  113.  Weston  v. 
DoimeiU  Cro*  Jac.  432,  Astley  v.  Youngs  2  Burr.  807,  Johnson  v. 
Evans^  3  Esp,  32 ;  by  a  witness,  Brodie^s  casCf  cited  Palmer^  144, 
Harding  v.  Btdmanf  1  BroumL  2 ;  by  counsel,  Brooke  v.  Montague^ 
Cro,  Jac.  90,  Hodgson  v.  Scarlett^  1  B.  and  A.  232 ;  or  by  a  judge, 
R.  V.  Skinner^  Lofft^  55,  Jekyll  v.  Sir  J.  Moore^  2  Bos,  and  Ptd,  jVI 
jR.  341.  So  words  spoken  bondfidcp  for  the  purpose  of  obtaining 
redress,  or  of  forwarding  the  ends  of  justice,  though  not  spoken  in 
the  course  of  a  legal  proceeding.  Lake  v.  King,  1  Saund,  131.  R 
v.  Baillie,  Bac.  Ab.  Libel,  A.  2.  R.  v,  BaUKe,  2  Esp.  Dig.M.  P.  10, 
2d  ed.  21  How.  St  Tr.  10,  S,  C.  Fairman  v.  Ives,  5  B,  and  A,  642.' 
Where  parties  thus  privileged  exceed  the  limits  of  their  privilege, 
and  use  defamatory  expressions  which  the  circumstances  will 
not  justify,  it  seems  doubtful  whether  they  ought  to  be  sued  in  a 
common  action  for  slander,  or  in  a  special  action  on  the  case,  stat- 
ing that  the  matter  was  spoken  maliciously,  and  without  reason- 
able or  probable  cause.  See  Flint  v.  Pike,  4  B.  and  C.  481,t  1  B. 
and  A.  245  (nV    Fairman  v.  Ives,  5  B,  and  A,  645.' 

3.  Where  tne  words  are  spoken  in  confidence,  by  way  of  advice. 
Thus,  where  a  party  is  applied  to  for  the  character  of  a  servant, 
and  in  giving  that  character  makes  use  of  defamatory  words,  it  is 
not  actionable,  Edmondson  v.  Stephenson,  B.  JV.  P.  8.  Weather^ 
stone  v.  Hawkins,  I  T.  R.  110.  But  if  the  supposed  libel  be  not 
communicated  bonAfide,  it  does  not  fall  within  the  protection  which 
the  law  extends  to  privileged  communications.  Per  Bayley,  «/., 
Paiteson  v.  Jones,  8  A  and  C.  584.^  Whether  the  roaster  made 
the  communication  yoluntarily  or  not,  is  a  circumstance  which  the 
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jury  are  to  consider  in  forming  an  opinion  on  the  bona  fides.    *'  I  do 
not  mean  to  intimate,"  says  Lord  Aivaniey,  Eogers  v,  Clifton^  3  B. 
and  P.  592,  ^  that  if  a  servant  were  strongly  suspected  of  having 
committed  a  felony  while  in  his  master's  service,  that  master  is  not 
at  liberty  to  warn  others  from  taking  htm  into  their  service;  for  it 
is  the  duty  of  every  person  to  guard  the  public  against  admitting 
such  servants  into  their  houses."    ''A  master  may,"  says  Mr.  Jus- 
tice Baylcy,  Patteson  v.  Jones,  8  B.  and  C.  578/  "  when  he  thinks 
that  another  is  about  to  take  into  his  service  one  whom  he  knows 
ought  not  to  be  taken,  set  himself  in  motion,  and  do  some  act  to  in- 
duce that  other  to  seek  information  from,  and  put  questions  to  him. 
The  answers  to  such  questions,  given  bond  fide,  with  the  intention 
of  communicating  such  facts  as  the  other  party  ought  to  know,  will, 
although  they  contain  slanderous  matter,  come  within  the  scope  of 
a  privileged  communication.     But  in  such  a  case  it  will  be  a  ques- 
tion for  tnc  jury  whether  the  defendant  has  acted  bond  fide,  intend- 
ing honestly  to  discharge  a  duty,  or  whether  he  has  acted  malici- 
ously, intending  to  do  an  injury  to  the  servant."    See  ChUd  v. 
Affleck,  9  J5.  and  C.  403,^    So  defamatory  words  spoken  by  way 
of  contidential  advice  to  persons  who  ask  it,  or  have  a  right  to  ex- 
pect it,  are  privileged.     Thus,  in  an  action  for  saying  of  a  tradeis- 
man,  "  He  cannot  stand  it  long, — he  will  be  a  bankrupt  soon"  it  ap- 
pearing that  the  words  were  not  spoken  maliciously,  but  in  conn- 
dence  and  friendship,  and  by  way  of  warning,  Pratt,  C.  J.,  directed 
the  jury  that  though  the  words  were  otherwise  actionable,  yet,  if 
they  should  be  of  opinion  that  they  were  not  spoken  out  of  malice, 
but  in  the  manner  bcfoire  mentioned,  they  ought  to  find  the  defend- 
ant not  guilty.     Herver  v.  Dawson,  B,  JVC  P,  8.    M*Dougal  v.  Cla- 
ridge,  1  Campb.  267.     Dunmore  v.  Bigg,  Id.  269  (n).     Upon  the 
same  principle,  where  the  plaintiflfbrought  an  action  against  the  de- 
fendant for  saying  he  had  heard  the  plaintiff  was  hanged  for  steal- 
ing a  horse,  but  it  appeared  upon  the  evidence  that  the  words  were 
spoken  in  grief  and  sorrow  for  the  news,  the  plaintiff  was  nonsuited, 
there  being  no  proof  of  malice.  Anon.,  coram  Hobart,  J.,  cited  1  Lev. 
82.    But  it  seems  to  be  no  defence  to  show  that  the  words  were 
spoken  carelessly,  wantonly,  or  in  jest.    Hawk.  P.  C.b.  1,  c.  28,  s. 
14,  8fA  ed.    So  words  spoken  bond  fide,  by  way  of  moral  advice, 
are  privileged ;  as  if  a  man  write  to  a  father,  advising  him  to  have 
better  regard  to  his  children,  and  using  scandalous  words,  it  is  only 
reformatory,  and  shall  not  be  intended  to  be  a  libel.  2  Brownl,  150. 
But  if  in  such  case  the  publication  should  be  in  a  newspaper,  though 
the  pretence  should  be  reformation,  it  would  be  libellious.    R.  v. 
Knight,  Bac,  Ab.  Libel,  A.  2.    In  these  cases,  if  the  circumstances 
attending  the  writing  or  speaking  of  the  words  be  such  as  primi 

1 15  Eng.  Com.  Law  lUpa.  805.    ^  17  id.  405. 


Case  for  Defamation.  297 

facie  to  render  them  privileged,  it  is  iDCumbent  en  the  ptalntifi^  in 
order  to  entitle  himself  to  a  verdict,  to  prove  malice  in  fact.  See 
Bromage  v.  Prosser^  4  D.  and  C.  247.* 

4.  Where  defamatory  words  are  spoken  or  written  bond  fide 
with  the  view  of  investigating  a  fact  in  which  the  party  is  inter- 
ested, they  are  privileged.  Thus,  where  the  defendant  inserted  an 
advertisement  in  a  newspaper  to  ascertain  whether,  previously  to 
a  certain  time,  the  plaintiff  had  been  married,  intending,  as  the  in- 
uendo  stated,  to  insinuate  that  the  plaintitfhad  been  guilty  of  biga- 
my, but  it  appeared  that  the  advertisement  was  inserted  by  the 
authority  of  the  plaintiff's  wife.  Lord  Ellenborough  held,  that  if  the 
investigation  was  set  on  foot,  and  the  advertisement  published  by 
the  plaintiff's  wife,  from  anxiety  to  know  whether  she  was  legally 
the  wife  of  the  plaintiff,  though  that  isdone  through  the  medium  of 
imputing  bigamy  to  the  plaintiff,  it  is  Justifiable.  Delany  v,  Jones, 
4  Msp.  191.  Finden  v.  Westiake,  1  M.  and  M,  461,  But  if  the  pub- 
lication of  the  libel  be  more  extensive  than  is  necessary  for  the  pur- 
pose of  obtaining  the  desired  information,  it  will  be  actionable. 
oroum  V.  Croome^  2  Stark.  297." 

5.  Whether  the  publication  of  the  proceedings  of  a  court  of  jus- 
tice, where  those  proceedings  contain  defamatory  matter,  is  privi- 
l^ed,  has  never  been  solemnly  decided ;  but  the  inclination  of  the 
courts  appears  to  be  a^inst  the  existence  of  such  a  privilege. 
See  Lewis  v.  Clement^  BB.  and  A.  702."  Lewis  v.  Walter^  4  B»  and 
A.  61  a»  Flint  u.  PiAc,  4  jB.  and  C.  476,»  481 ;  but  see  Curry  v. 
Walter,  1  Esp.  456,  1  B.  and  P.  525,  S.  C.  R.  v.  Wright,  8  1\  R. 
298.  Stiles  v.  Nokes,  7  East,  504.  R.  v.  Fisher,  2  Campb.  270.  Dun- 
can V.  Thwaites,  3  B.  and  C.  583.^  The  publication  of  preliminary 
or  ex  parte  proceedings  containing  defamatory  matter  is  clearly 
actionable;  as  the  publication  of  depositions  before  a  justice  of  the 
peace  on  a  charge  of  murder ;  R.  v.  Lee,  5  Esp.  123,  R.  v.  Fisher, 
2  Campb.  563,  Duncan  v.  Thwaites,  3  B.  and  C.  583 ;«  or  proceed- 
ings on  a  coroner's  inoj^tion.  R.  v.  Flint,  1  B.  and  A*  379.  Where 
the  defence  has  been7  that  the  libel  is  a  correct  account  of  what 
passed  in  a  court  of  justice,  it  has  been  usual  to  plead  that  defence 
specially ;  but  it  seems  that,  if  available  at  all,  it  may  be  taken 
advantage  of  under  the  general  issue,  like  other  privil^ed  commu- 
nications. Though  the  defendant  cannot  plead  in  justification  that 
the  libel  is  a  correct  report  of  a  preliminary  or  ex  parte  proceed- 
ing, as  a  coroner's  inquest,  yet  he  may,  under  the  general  issue,  give 
in  evidence  the  correctness  of  the  report  in  mitigation  of  damages ; 
but  no  eyidence  of  the  truth  or  falsehood  of  the  facts  stated  at  the 
inquest  is  in  such  case  admissible  on  either  sidct  East  v.  Chapman^ 
1  M  and  M.  46.  Vide  post 

6.  So  (he  defendant  may  show  under  the  general  issue  that  the 
libel  is  a  fair  criticism  on  the  plaintiff's  work ;  but  if  it  contain 
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ol>8ervatioDs  unconnected  with  the  work,  and  personally  slander- 
oas,  it  is  actionable ;  Carr  v.  Hoodf  1  Campb.  355  (n).  Macleod  tK 
Wakley,  3  C.  and  P.  311/  Soane  v.  Knight,  1 M.  andM.  74,  Tkomp- 
son  V.  Shackle,  1  M.  and  M  187.  Thai  publication  is  not  a  libel 
which  has  for  its  object  not  to  injure  the  reputation  of  any  indivi- 
dual, but  to  correct  misrepresentations  of  fact,  to  refute  sophistical 
reasoning,  to  expose  a  vicious  taste  in  literature,  or  to  censure 
what  is  hostile  to  morality.  Per  Lord  Ellenborough,  Tabari  v. 
Tipper^  1  Campb.  352.  So  the  editor  of  a  newspaper  may  fairly 
and  candidly  comment  on  any  place  of  public  entertainment,  but  it 
must  be  done  fairly  and  without  malice,  or  view  to  injure  or  pre- 
judice the  proprietor  in  the  eyes  of  the  public.  Per  Lord  Kenyan, 
Dihdin  ^.  Swan,  1  Esp^  28.  And  it  is  not  Kbellous  fairly  to  com- 
ment upon  a  petition  relating  to  matters  of  general  interest,  which 
has  been  presented  to  parliament  and  published.  Dunne  v.  Ander^ 
son,  R.  and  M  287, 3  Bingh,  88.* 

Evidence  of  the  truth  of  the  libel  or  words.']  Where  the  defend- 
ant admits  the  publishing  or  speaking  of  the  libel  or  words  as  sta- 
ted, but  justifies  so  doing  because  they  are  true,  he  must  plead 
this  matter  specially,  and  he  will  not  be  permitted  to  give  it  in  evi- 
dence under  the  general  issue.  Smith  v,  Richardson,  Willes,  20, 
1  Saund.  130  (n).  And  such  evidence  is  inadmissible  under  the 
general  issue,  either  in  bar  of  the  action  or  in  mitigation  of  dama- 
ges. Ibid.     Underwood  v.  Parks,  2  Str.  1200, 

Evidence  that  the  words  were  first  spoken  by  anotherJi      It  is  a 

§ood  defence  that  the  defendant  was  only  the  repeater  of  the  slan- 
erous  words,  and  that  he  named  the  author  of  them  at  the  time, 
and  stated  that  he  had  heard  them  uttered,  but  such  defence  must 
be  specially  pleaded.  Mills  v,  Spencer,  Holt,  533.*  The  words 
actually  uttered  by  the  -third  person,  and  not  merely  the  substance 
of  them,  must  be  proved,  so  as  to  furnish  the  plaintiff  with  a  cause 
of  action  against  such  third  person.  Maitland  v.  Gouldney,  2  East, 
426.  See  also  McGregor  v.  Thwaites,  3  B.  and  C.  24.'"  Lewis  o. 
Walter,  4  B,  and  A.  605.^  It  must  also  be  shown  that  the  defend- 
ant believed  the  words  to  be  true,  and  that  he  spoke  then)  on  a 
justifiable  occasion.    MPherson  v.  Daniels,  10  B.  and  C.  263. 

Evidence  in  mitigation  of  damages.]  It  was  formerly  held  that 
where  the  defendant  pleaded  the  general  issue, without  a  justifica- 
tion, he  might  prove  that  the  plain tififhad  heexi  generally  fius'pected 
of  the  offence  imputed  to  him  by  the  defendant.    Earl  of  Leicester 

v.  Walter,  2  Campb.  251. v.  Moor,  I  M.  and  S.  284.      But  it 

was  held  that  evidence  off  acts,  not  amounting  to  complete  justifica- 
tion, could  Qot  be  received.      Waitham  v.  Weaver,  D.  and  R.  M 
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P.  C.  10.^  And  it  is  now  decided  that  general  evidence  of  the 
plaintiff's  bad  character  is  not  admissible  id  an  action  for  a  libel. 
Thus  in  an  action  for  a  libel  on  the  plaintifii  tending  to  injure  his 
credit  and  reputation,  in  his  profession  and  business  of  an  attorney, 
it  was  held  that  general  evidence  of  his  bad  character  and  ill  re- 
pute in  his  business  could  not  be  admitted  either  to  contradict  the 
allegation  in  the  declaration  that  the  plaintiff  exercised  and  carried 
on  the  business  of  an  attorney  with  great  credit  and  reputatijn,  in 
order  to  mitigate  the  damages  on  the  eeneral  issue,  or  in  support  of 
the  avermente  in  the  defendant's  justification,  that  the  plaintiff  was 
a  disreputable  professor  and  practitioner  in  the  law.  Jones  v.  Ste* 
vensj  1  i  Price^  235.  The  defendant  cannot,  in  mitigation  of  dama- 
ges, give  in  evidence  other  libeb  published  of  him  by  the  plaintiff 
not  distinctly  relating  to  the  same  subject  May  v.  Brown,  3  B,  and 
C.  113.*  See  Finnerty  v.  Tippet^,  2  Campb.  11.  Nor  is  general  evi- 
dence that  the  plaintiff  has  been  in  the  habit  of  libelling  the  de- 
fendant admissible.  Wakley  v.  Johnson,  R.  and  M.  422.  But  mat- 
ter which  cannot  be  pleaded  in  justification,  as  for  instance,  that 
certain  proceedings  took  place  at  a  coroner's  inquest,  may  be  given 
in  evidence  in  mitigation  of  damages.  East  v.  Chapman,  1  M.  and 
M  46,  2  C.  and  P.  571,'  S.  C.  Ante,  p.  297.  And  in  actions  for 
words  not  actionable  in  themselves,  evidence  of  their  truth  may  be 
given  under  the  general  issue  to  disprove  malice.  Watson  v.  Re^ 
nolds,  1  M.  and  M.  I.  So  also,  as  before  stated,  ante,  p.  295,  m 
cases  of  privileged  communications,  evidence  of  the  circumstances 
which  render  the  communications  privileged,  is  admissible  under 
the  general  issue.  And  where  the  defendant  publisbed  an  imper- 
fect account  of  a  trial,  which  was  libellous,  he  was  allowed,  in 
mitigation  under  the  general  issue,  to  show  that  he  had  copied  the 
statement  from  another  newspaper,  but  not  that  it  had  appeared 
concurrently  in  several  newspapers.  Saunders  v.  Mills,  6  Bingh. 
213.* 

Accord  and  satisfaction.']  Accord  and  satisfaction  is  a  good  de- 
fence under  the  general  issue;  and  where  the  plaintiff  had  agreed 
not  to  bring  the  action  in  consideration  of  the  aefendant  destroying 
certain  documents  relating  to  the  charge  imputed  to  the  plaintifl, 
which  the  defendant  accordingly  destroyed.  Lord  EUenborough  ad- 
mitted this  in  evidence  as  accord  and  satisfaction.  Lane  u.  Apple* 
gate,  I  Stark.  97.* 

In  an  actbn  for  a  libel,  the  defendant  has  a  right  to  have  the 
whole  of  the  publication  read  from  which  the  passages  chained  are 
extracts.  Cooke  v.  Hughes,  R.  and  M.  112.  See  Mullett  v.  HuUonf 
A.Esp.  249. 
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CASE  FOR  MALiaOUS  PROSECUTION. 

In  an  action  on  the  case  for  malicious  prosecution  the  plaintiff 
must  prove:  1.  The  prosecution;  2.  Its  determination;  3.  That 
the  defendant  was  the  prosecutor;  4.  His  malice  and  want  of 
probable  cause ;  and,  5.  The  damages  sustained. 

Evidence  of  prosecution.']  The  fact  of  the  prosecutioB-is  usual- 
ly proved  by  the  production  of  the  record,  or  of  an  examined  copy. 
See  ante,  p.  53.  JB.  JVC  P.  13.  And  the  record  or  copy  is  admissi- 
ble without  proof  of  an  order  of  the  court  or  fiat  of  the  attomey- 
S general  allowing  the  plaintiff  a  copy  of  such  record.  LegaU  v.  Tot- 
ervey,  14  East,  302.  Caddy  v.  Barlow,  1  Jtf.  and  R.  275.  In  an 
action  for  a  malicious  prosecution  by  indicting  the  plaintiff  at  the 
quaster-sessions,  it  was  held  by  Wilmot,  J.,  that  it  was  not  sufficient 
to  produce  the  original  indictment,  for  that  it  was  no  evidence  of 
the  caption,  which  was  a  material  averment  in  the  declaration, 
viz.  that  the  quarter-sessions  were  held  at  such  a  time  and  place, 
and  before  such  parties,  and  he  was  of  opinion  that  this  could  not 
be  supported  by  parol  evidence  of  ihe  minutes  of  the  sessions,  but 
that  for  this  purpose  a  record  should  have  been  made  up,  and  the 
original  or  a  copy  produced,  and  the  plaintiff  was  nonsuited.  Ed- 
wards  v.  Williams,  2  Esp.  Dig.  JVC  A  37.  Some  proof  must  be 
given  of  the  identity  of  the  plaintiff  and  the  party  prosecuted. 

A  variance  between  the  charge'  actually  made,  and  that  stated 
in  the  declaration,  will  be  fatal.  Thus  where  it  was  stated  in  the 
declaration  that  the  defendant  imposed  upon  the  plaintiff  the  crime 
of  felony,  and  upon  the  production  of  the  information  before  the 
justice,  it  appeared  that  the  charge  amounted  only  to  a  civil  inju- 
ry, though  the  warrant  was  to  arrest  the  plaintiff  on  suspicion  of 
felony,  the  variance  was  held  fatal.  Leigh  v.  Webb,  3  Esp.  166. 
But  where  the  declaration  averred  that  the  defendant  charged 
the  plaintiff  with  assaulting  and  beating  him,  and  procured  a 
warrant  to  apprehend  him  for  his  said  offence,  and  the  charge  in 
fact  made  was  for  assaulting  and  striking,  and  the  warrant  pro- 
duced recited  the  charge  to  be  for  violently  assaulting,  it  was  held 
to  be  no  variance.  Byne  v.  Moore,  5  Taunt.  187,*  qutsre  the  mar- 
ginal  note.  And  where  the  plaintiff  declared  that  the  defendant 
maliciously  charged  the  plaintiff  with  having  feloniously  stolen 
certain  articles  his  property,  and  it  was  proved  that  the  defendant 
laid  an  information  before  a  magistrate,  in  which  he  deposed 
that  the  said  articles  had  been  feloniously  stolen,  and  that  he 
suspected  and  believed,  and  had  good  reason  to  suspect  and  believe^ 
that  they  had  been  stolen  by  the  plaintiff,  it  was  held  that  the 

• 
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evidence  supported  the  declaration.  Davis  v.  JSTodkCf  6  M  and  S. 
29,  1  Stark  377,*  S.  C  diss.  Bayley,  J.  Where  the  plaintiff  de- 
clareff  that  the  defendant  maliciously  and  \vithout  probable  cause 
preferred  an  indictment  (setting  it  forth),  the  averment  is  proved 
if  some  charges  in  the  indictment  were  maliciously  and  without 
probable  cause  preferred,  though  there  was  good  ground  for  pre- 
ferring others  of  the  charges.  Read  tx  Tayl^f  4  Taunt  616.  As 
to  other  variances  in  proof  of  the  record,  see  ante,  p.  48. 

If  the  proceeding  was  bv  preferring  a  charge  before  a  magistrate, 
the  magistrate  or  bis  clerk  should  be  served  with  a  subpcena  duces 
tecum,  to  produce  the  proceedings.  If  the  information  was  laid  bj 
the  defendant,  his  taking  the  oath  and  handwriting  should  be 
proved,  as  also  the  issuing  the  warrant  to  the  constable,  &c.  The 
warrant  must  also  be  produced  and  proved,  and  evidence  must  be 
given  of  the  apprehension  and  detentbn  of  the  plaintiff  under  the 
warrant,  ancf  of  his  ultimate  discharge.  2  Stark.  Evid.  910 ;  and 
see  Freeman  v.  ArkeU,  2  B.  and  C.  494,'  ante,  p.  11.  Where  the 
action  is  for  maliciously  procuring  the  plaintiff  to  be  arrested  upon 
a  warrant  on  a  charge  of  felony,  and  it  does  not  appear  that  any 
information  has  been  taken,  evidence  may  be  given  of  the  warrant 
without  proving  the  information.    JSTewsam  v.  Carr,  2  Stark.  69.* 

» 

Emdence  of  determination  of  prosecutioTL]  It  must  appear  that 
the  prosecution  is  determined,  d.  JV*.  P.  13.  The  return  of  not  a 
true  bin  by  the  grand  jury,  or  the  verdict  of  acquittal,  will  be  evi- 
dence of  this  fact ;  and  an  averment  that  the  plaintiff, ''  by  a  jury 
of  the  said  county,  &c.  was  duly  and  in  a  lawful  manner  acquit 
ted,"  is  proved  by  a  record,  by  which  it  appears  that  the  jury 
found  the  plaintiff  not  guilty,  and  that  upon  that  judgment  was 
entered  that  he  should  "  go  thereof  acquitted."  Hunter  v.  French^ 
WtUes,  517.  Where  the  declaration  averred  that  the  defendants 
^  did  not  prosecute  the  suit  complained  of,  but  therein  made  de- 
fault, and  their  pledges  were  in  mercy,  &c."  it  was  held,  that  the 
production  of  a  rule  to  discontinue  did  not  prove  the  averment,  and 
Lord  Tenterden  refused  to  allow  an  amendment  under  the  stat  9 
Geo.  IV.  c.  15.  fVebb  v.  Hill,  1  Af.  and  M.  253;  and  see  ante^  p. 
42.  An  action  lies  though  the  plaintiff  was  acquitted  on  a  defect 
in  the  indictment.  Wicks  v,  Fentham,  4  T.  Jk.  247.  Peppet  v. 
Heam,  5  B.  and  A.  634.'  As  to  variance,  see  PurceU  v.  Macnamarat 
9  East^  157,  stated  ante,  p.  48.     * 

Evidence  thai  defendant  was  prosecutor.']  The  proper  evidence 
to  establish  this  fact  is  that  the  defendant  employed  an  attorney  or 
agent  to  conduct  the  prosecution :  that  he  gave  instructions  con- 
cerning it ;  paid  the  expenses ;  procured  the  attendance  of  wit- 
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oesses?  m*  ivas  otherwise  active  in  forwarding  the  prosecution.  2 
Stark*  Evid,  908.  So  the  information  taken  by  the  magistrate,  or 
the  warrant  issued  by  him,  may  be  sufficient  for  this  purpose.  2 
Phin.  Ev.  161.  The  indorsement  of  the  defendant's  name  on  the 
bill  is  evidence  that  he  was  sworn  as  a  witness,  though  not  of  his 
being  the  prosecutor.  B,  Ni  P.  14.  One  of  the  grand  jury  before 
whom  the  bill  was  preferred  may  be  called  to  prove  that  the  de- 
fendant was  the  prosecutor.    Sykes  v.  Dunbar^  Selw.  M  P.  1004. 

Evidence  of  malice,']  It  is  essential  that  the  plaintiff  should  give 
some  evidence  of  the.  defendant's  malice.  Proof  of  an  acquittal 
for  want  of  prosecution  is  not  even  primd  facie  evidence  of  malice 
to  support  the  action.  Pur  cell  v.  Macnamara,  9  East,  361.  But 
if  the  plaintiff  prove  want  of  probable  cause,  malice  may  be  in- 
ferred from  thence.  Ibid.  Burley  v,  Beihune^  5  Taunt  583.*  Turner 
o.  Thimery  Gaw,  20.^  Proof  that  the  defendant  published  an  ad- 
vertisement of  the  finding  of  the  indictment  with  other  scandalous 
matter,  is  evidence  of  malice.  Chambers  v.  Robinsany  1  St  691. 
Where  a  forged  note  was  taken  in  the  ordinary  course  of  business, 
and  a  bank  inspector  in  the  absence  of  any  circumstances  of  sus- 
picion charged  tne  taker  as  having  the  note  in  hb  possession,  know- 
ing it  to  be  stolen,  Lord  Ellenborough  held  that  this  was  such  a 
crassa  ignorantia  that  it  amounted  to  malice.  Brooks  v.  Warwick^ 
2  Stark.  389.*  In  an  action  by  A.  for  the  malicious  prosecution  by 
C  of  an  indictment  against  A.  and  B.,  evidence  of  the  misconduct 
of  C  towards  B.  after  his  apprehension,  tending  to  show  the  bad 
motives  of  C,  is  admissible  in  proof  of  malice.  Caddy  r.  BarloWf 
1  M.  and  R.  275.  To  support  the  averment  of  malice  it  must  be 
Aown  that  the  charge  is  wilfully  fake.  Per  Abbott^  C  •/.,  Cohen 
V.  Morgan,  6  D.  and  R.  9.^ 

Evidence  of  want  of  probable  cause.]  The  plaintiff  must  give 
some  evidence-  of  want  of  probable  cause.  Incledon  v,  Berry^  1 
Campb.  203  (n).  But  proof  of  express  malice  is  not  evidence  of 
it.  Johnson  v.  SuUan,  1  T.  R.  545,  Turner  v.  Turner^  Gawy  20.^ 
Abandoning  the  prosecution  is  not  sufficient  evidence  of  want  of 
probable  cause.  Incledon  v.  Berry,  1  Campb.  203  (n).  Nor  neglect- 
ing to  prefer  an  indictment  after  a  charge  laid.  Wallis  v.  Alpine^  Id., 
204  (n).  fVillans  v.  Taylor,  6  Bingh.  188.'  So  proof  that  the  bill  was 
thrown  out  by  the  grand  jury  is  nbt  evidence  of  the  want  of  proba- 
ble cause.  Byne  v  Moore,  5  Taunt  187."  But  in  Nicholson  v.  Cog- 
hill,  4  B.  and  C.  23,"  it  is  said  by  Holroyd,  J.,  that  in  actions  for 
malicious  prosecutions  it  has  been  held  that  evidence  of  the  bill 
having  been  thrown  out  by  the  grand  jury  is  sufficient  to  warrant 
an  inference  of  the  absence  of  probable  cause.  Where  the  plain- 
tiff refused  to  give  up  a  forged  note  which  he  had  taken  in  the 

1 1  Eng.  Cora.  Law  Repi.  196.    ^  6  Id.  444.    *  3  Id.  S96.    ^  is  id»  250. 
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course  of  bufluiessy  to  the  defendant,  a  bank  inspector,  and  the  de- 
fendant, in  the  absence  of  all  circumstances  of  suspicion,  charged 
the  plaintiff  before  a  magistrate,  with  feloniously  having  the  note  in 
his  possession,  it  was  held  to  be  evidence  of  want  of  probable  cause 
to  go  to  the  jury.  Brooks  v,  Warwick,  2  Stark*  289.»  If  the  defen- 
dant laid  all  the  facts  of  (he  case  fairly  before  counsel,  and  acted 
bond  fide  upon  the  opinion  given  by  that  counsel  (however  errone- 
ous it  may  be),  it  will  be  evidence  to  prove  probable  cause.  Per 
Bayley,  jC,  Ravenga  v,  Macinioshf  2  B,  and  C.  697.P  And  see  Snow 
V.  Allen,  1  Stark,  502.«  But  not  unless  a  full  statement  of  the  case 
has  been  laid  before  counsel.  Hewlett  v.  Crutchlex/y  5  Taunt  281.' 

It  has  been  said  that  where  the  facts  lie  in  the  knowledge  of  the 
defendant  himself,  he  must  show  a  probable  cause,  though  the  in- 
dictment be  found  by  the  grand  jury,  or  the  plaintiff  shall  recover 
without  proving  express  malice.  Parratt  v.  Fishwick,  B.  JV!  P,  14. 
And  see  4  B.  and  C.  24,-  6  Bingk.  187,  189.*  But  this  position  is 
not  supported  by  another  report  of  the  same  case,  9  East,  362  (n), 
from  which  it  appears  that  the  plaintiff  having  been  acquitted  on 
the  indictment.  Lord  Mansfield  said,  ^'  that  it  was  not  necessary  to 
prove  express  malice,  for  if  it  appeared  there  was  no  probable  cause^ 
that  was  sufficient  to  prove  an  implied  malice,  which  was  all  that 
was  necessary  to  support  this  action.  For  in  this  case  all  the  facts 
lay  in  the  defendant's  own  knowledge,  and  if  there  were  the  least 
foundation  for  the  prosecution,  it  was  in  his  power,  and  incumbent 
upon  him  to  prove  it."  It  seems  from  this  report  that  some  evidence 
01  want  of  probable  cause  had  been  given,  from  which  malice  was 
inferred,  and  that  the  question  was  whether  it  was  incumbent  upon 
the  plaintiff  io  go  further.  So  in  Sykes  v.  Dunbar,  cited  9  Easij 
363,  where  the  defendant  was  tt^  only  witness  upon  the  indict- 
ment, Lord  Kenyon  ruled  that  the  proof  of  malice  lay  upon  the 
plaintiff  And  in  a  late  case  it  was  said  by  Tindal,  C.  J.,  that  the 
plaintiff  must  take  the  first  step ;  because  it  is  not  to  be  presumed 
that  any  one  has  acted  illegally.  There  must,  therefore,  he  some 
evidence  of  want  of  probable  cause  before  the  defendant  can  be 
called  upon  to  justify  his  conduct.  Willansv*  Taylor,  6  Bingh.  187.* 
In  that  case  the  defendant  presented  two  bills  for  perjury  against  the 
plaintiff,  but  did  not  himself  appear  before  the  grand  jury,  and  the 
Dills  were  ignored.  He  then  presented  a  third  bill,  and  od  his  own 
testimony  it  was  found.  This  prosecntion  he  kept  suspended  for 
three  years,  till  the  plaintiff  taking  the  record  down  to  trial,  and 
the  defendant  declining  to  appear  as  a  witness,  althoueh  in  court, 
and  called  on,  the  plaintiff  was  acquitted.  It  was  held  that  this 
was  sufficient  primA  facie  evidence  of  want  of  probable  cause.  See 
further  as  to  proof  of  want  of  probable  cause.  Cotton  v,  James,  1 
Bam.  and  Add  128. 
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The  obflervatioDfl  of  the  judge  on  the  trial  of  the  iDdictment  tend- 
ing to  cast  censure  on  the  mode  in  which  the  prosecution  had  been 
conducted,  are  admissible  for  the  plaintiff.  Warm  v.  Terrt/y  coram 
LitUedale,  J.,  M  S.  WinUm  Sum.  Ass.  1826. 

DamagesJ]  The  jury  will  give  damages  for  the  joss  of  reputa- 
tion, the  imprisonment,  if  any  have  taken  place,  and  the  expenses 
incurred  by  the  plaintiff  in  making  his  defence.  £.  JV*.  P.  13. 

Defence. 

The  defendant  may  give  in  evidence  facts  to  disprove  the  malice, 
or  to  show  that  he  had  probable  cause  for  the  prosecution.  Thus 
he  may  show  that  the  jury  deliberated  on  the  trial  of  the  indict- 
ment Smith  V.  Macdonald^  3  Esp.  7.  Lord  Kenyon  ruled  that  the 
defendant  might  give  evidence  of  the  plaintiff's  bad  character; 
Roderguez  v.  Tadmire,  2  Esp,  721 ;  but  in  a  late  case  fVoodf  J9., 
refused  such  evidence,  on  the  ground  that  it  afibrded  no  proof  of 
probable  cause  to  justify  the  defendant.  JSTewsam  v.  Carr^  2  SiarL 
71.« 

If  no  one  was  present  at  the  time  of  the  supposed  felony  commit- 
ted, but  the  defendant  or  his  wife,  his  or  her  evidence  on  the  trial 
of  the  indictment  is,  it  is  said,  admissible  for  the  defence  to  prove 
the  felony  committed.  B,  JVI  P.  14, 15. 


CASE  FOR  MALICIOUS  ARREST. 

In  an  action  on  the  case  for  a  malicious  arrest,  the  plaintiff  must 
prove  the  arrest,  the  determination  of  the  suit,  the  defendant's  ma- 
lice and  want  of  probable  caus^  and  the  damage. 

TTie  arrest"]  If  the  form  of  the  declaration  require  it,  the  plain- 
tiff should  be  prepared  to  prove  the  affidavit  to  hold  to  bail,  bj  the 
f>roduction  of  the  original,  or  of  an  examined  copy.  Crook  v.  Dow- 
ingj  3  DougL  76,  B.  JV".  P.  14,  S.  C.  Casbum  v.  Reed,  2  jB.  Moore, 
60,^  see  R.  v.  James,  1  Show.  397,  Rees  v,  Bowen,  1  MCL  and  Y. 
392;  but  unless  there  be  an  allegation  in  the  declaration  that  the 
writ  was  indorsed  for  bail ''  by  virtue  of  an  affidavit,  filed,  &c."  it 
seems  to  be  unnecessary  to  prove  the  affidavit,  Arundell  v.  White, 
14  East,  224,  unless  for  the  purpose  of  connecting  the  defendant 
with  the  arrest.  The  writ  indorsed  was  held  by  Mr.  J.  Buller  to  be 
sufficient  evidence  of  the  holding  to  bail.  Rogers  v.  Hscombe,  2  Esp. 
Dig.  JV*.  P.  38.  The  plaintiff  must  also  prove  tbe  writ  and  return, 
ante,  p.  56,  and  in  one  case,  though  the  return  of  cepi  corpus  ap- 
peared on  the  writ.  Lord  Kenyon  ruled,  that  as  against  the  defend- 
ant there  was  no  evidence  of  the  arrest  having  been  under  the 
writ,  and  the  plaintiff  not  being  able  to  prove  the  warrant,  was  non- 
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raited  Lloyd  v.  Harris,  Peake,  174,  But  it  seems  that  the  sheriff's 
return  is  primd  facie  evidence  of  the  fact  therein  stated.  Gyffard 
V.  Woodgate,  11  East,  297;  and.see  2  Phill  Evid,  16G.  In  order 
to  prove  the  arrest,  the  plaintiff  may  call  the  sheriff's  officer.  If 
a  bailifl^  who  has  a  process  against  one,  says  to  him  when  he  is  on 
horseback,  or  in  a  coach, ''  You  are  my  prisoner,  I  have  a  writ 
against  you,''  upon  which  he  submits,  turns  back  or  goes  with 
him,  though  the  bailiff  never  touch  him,  yet  this  is  an  arrest, 
because  he  submitted  to  the  process ;  but  if  instead  of  going  with 
the  bailiff  he  had  gone  or  fled  from  him,  it  could  be  no  arrest,  un« 
less  the  bailiff  had  laid  hold  of  him.  Per  Cur.  Hemerv.  Battyn,  B. 
JV.  P.  61.  Where  a  sheriff's  officer  having  a  warrent  to  arrest  A. 
sent  a  message  to  him  to  fix  a  time  to  call  and  give  bail,  and  A.  ac- 
cordingly fixed  a  time,  attended  and  gave  bail,  in  an  action  for  a 
malicious  arrest,  this  was  held  to  be  no  arrest.  Bury  v,  Adamson, 
6  B.  and  C.  528.^  Where  the  officer  showed  the  party  the  writ, 
saying  that  as  he  knew  him,  he  would  take  his  word,  but  that  he 
must  give  bail,  aYid  after  receiving  a  fee  from  him,  left  him  and  went 
to  his  attorney  to  tell  him  what  had  occurred.  Lord  Tenterden  said, 
that  his  strong  opinion  was,  that  this  was  no  arrest.  Gaye  v.  Rad' 
ford,  3  C.  at^  A  464,'  and  see  more  as  to  arrest,  post,  "  Actions 
against  Constables*^ 

Determination  of  the  suil^  It  is  necessary  to  show  Iww  the  pro- 
ceeding complained  of,  whether  civil  or  criminal,  terminated,  and 
the  proof  must  correspond  with  the  allegation.  Therefore  where 
it  was  averred  that  '*  the  plaintifl^  in  that  action  did  not  prosecute 
their  suit,  but  therein  made  default,  whereupon  it  was  considered 
that  the  said  plain tifis  should  take  nothing  by  their  bill,  and  the 
pledges  to  prosecute  be  in  mercy,  &c."  It  was  ruled  that  this  be- 
ing an  allegation  of  a  nonsuit  was  not  proved  by  a  rule  to  discon- 
tinue, and  that  the  variance  could  not  be  amended  under  stat.  9 
Geo.  IV.  c.  16,  Webb  ».  HiU,  1  M.  and  M.  253.  Proof  of  a  rule  to 
discontinue,  and  that  the  costs  have  been  accordingly  taxed  and 
paid,  is  sufficient  evidence  of  the  determination  of  the  suit  Bristow 
V,  Hayux)od,  4  Campb.  214,  1  Stark  48,'  5.  C.  Gadd  v.  Bennett,  6 
Price,  540,  Brandt  a  Peacock,  1  B.  and  C.  649 ;"  so  a  rule  to  stay 
proceedings,  and  deliver  up  to  the  then  defendant  the  bill  of  ex- 
change upon  which  the  action  was  brought.  Brook  v.  Carpenter,  3 
Bingh.  297  ;*  but  where  the  evidence  of  the  determination  of  the 
suit  was  ajudge^s  order  to  stay  proceedings,  and  payment  of  costs 
accordingly.  Lord  Kenyon  was  inclined  to  think  that  it  was  insuffici- 
ent: a  iuror  was  afterwards  withdrawn.  Kirk  v,  French,  1  Esp, 
80,  and  see  4  Camjph.  214,  sed  quare,  and  see  Austin  v.  Debnam,  3 
fi.  and  C.  140.^    In  an  actin  for  a  false  arrest  upon  a  plaint  in  the 
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Sheriff's  court  of  London,  evidence  was  given  that  the  usual  course 
of  that  court,  upon  the  abandonment  of  a  suit  by  the  plaintiff,  was 
to  make  an  entry  in  the  minute-book  of  '^  withdra\yn,"  and  it  was 
held  that  proof  of  such  entry  in  the  minute-book  was  sufficient  to 
prove  the  determination  of  the  suit  Arundell  v.  White,  14  East, 
216.  The  termination  of  the  suit  must  be  such  as  to  show  primA 
facie  evidence  that  the  action  was  without  foundation :  therefore, 
where  it  appeared  that  a  stet  processus  had  been  entered  by  con- 
sent, the  plaintiff  was  non-suited.  lYUkinson  v.Howel,  1  Jtf.  andM. 
MSS. 

Evidence  of  malice,  and  want  of  probable  cause,']  It  lies  upon  the 
plaintiff  in  this  action,  as  in  the  action  of  case  for  a  malicious  pro- 
secution, ante,  p.  240,  to  prove  both  malice,  and  the  want  of  pro- 
bable cause,  rroof  that  the  suit  was  discontinued,  was  held  by 
Lord  Ellenborough  not  to  be  evidence  of  want  of  probable  cause; 
Bristow  V.  Heywoody  1  Stark.  60 ;''  but  in  a  later  case,  where  the 
defendant  had  arrested  the  plaintiff  on  an  affidavit  of  debt  for 
money  paid  to  his  use,  but  did  not  declare,  until  ruled  to  do  so,  and 
soon  afterwards  discontinued  the  action,  and  paid  the  costs,  this 
was  held  to  be  evidence  to  go  to  the  jury  of  malice,  and  the  want 
of  probable  cause.  Nicholson  v,  Coghill,  4  B.  and  C.  21.*  Webb 
V.  kill,  1  M.  and  M.  254.  That  the  defendant  suffered  himself 
to  be  non-prossed  in  the  former  suit  has  been  held  not  to  be  evi- 
dence to  support  this  action.  Sinclair  v.  Eldred,  4  Taunt,  7.  How- 
ever, in  a  previous  case  of  Hamilton  u.  Reddell,  coram,  Pratt,  C.  J., 
4  July  1765,  Bearcroffs  MSS.  22,  not  cited  in  Sinclair  v.  Eldred, 
it  was  ruled,  that  the  defendant's  suffering  the  former  action  to 
be  non-prossed  was  sufficient  prima  facie  evidence  of  malice.  Per 
Pratt,  C.  J.  **  Here  the  defendant's  never  proceeding,  and  suffer- 
ing a  non-pros,  is,  in  my  opinion^nwia/acic  evidence  of  malice. 

1  hold  most  clearly  that  the  affidavit,  arrest,  bail,  and  non-pros, 
make  up  sufficient  primd  facie  evidence  to  call  for  a  defence." 
Where  there  are  mutual  dealings  between  the  plaintiff  and  defen- 
dant, and  items  known  to  be  due  on  each  side  of  the  account,  an 
arrest  for  the  amount  of  one  side  of  the  account,  without  deducting 
what  is  due  on  the  other,  is  malicious  and  without  probable  cause. 
Austin  V.  Debnam,  3  B.  and  C  129,*  overruling  Brown  v.  Pigeon, 

2  Campb.  594.  Taking  a  less  sum  out  of  court,  and  not  proceed- 
ing in  the  suit,  is  not  enough  to  maintain  this  action,  it  appearing 
that  the  defendant  had  claimed  a  lai^er  sum ;  Jackson  v.  Burleigh, 

3  Esp.  34 ;  and  suing  out  a.  writ,  and  arresting  a  debtor  after  pay- 
ment of  the  debt  by  him  to  the  creditor's  agent,  (the  affidavit  to  hold 
to  bail  being  made  before  such  payment)  does  not  afford  evidence  of 
malice.  Gibson  v.  Chaters,  2  B.  and  P.  129.  A.  by  mistake  sued  out 
a  bailable  writ  against  B.,  and  gave  it  to  an  officer  to  be  executed; 
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and  the  officer  told  R  that  he  had  a  writ  against  him ;  but  fi.  de- 
ByiDg  that  he  owed  the  money,  the  officer  did  not  take  him  into 
actual  custody  On  inquiry,  the  mistake  was  discovered,  and  B. 
was  told  that  he  need  give  himself  no  further  trouble  in  the  matter. 
He  afterwards,  however,  put  in  bail,  and  incurred  an  expense  of 
14/.  Per  Lord  EUenbortmgh^  The  action  cannot  be  maintained,  as 
no  arrest  or  imprisonment  has  been  proved ;  there  is  no  evidence 
of  malice,  and  the  plaintiff  has  suffered  no  inconvenience  except 
what  he  has  voluntarily  brought  upon  himself.  Bieten  v,  Burridgef 
8  Campb,  140.  So  where  the  plaintiff  was  arrested  by  the  indor* 
see  of  a  bill  of  exchange  purporting  to  be  drawn  on  and  accepted 
by  him,  but  in  fact  not  accepted  by  him.  Lord  Tenterden  ruled  that 
this  was  not  sufficient  to  support  an  action  for  a  malicious  arrest, 
the  defendant  having  acted  tnrough  mistake,  and  without  malice. 
Spencer  v.  Jacobs  1  M  and  M  180. 

In  an  action  for  not  accepting  the  debt  and  costs  from  a  party  in 
custody  under  a  ca.  sa,,  the  refusal  of  the  plaintiff  in  the  former 
action  to  sign  a  discharge  to  the  sheriff,  on  tender  of  the  debt  and 
costs,  is  primd  facie  evidence  of  malice.  Crozer  v.  Pilling^  4  B.  and 
C.  26.' 

In  an  action  for  a  malicious  arrest,  the  court  of  Common  Pleas 
determined  that  the  plaintiff  was  not  entitled  to  recover  more  than 
the  taxed  costs  which  he  had  incurred ;  Sinclair  v,  Eldred,  4 
Taunt  7 ;  and  see  Rogers  v.  Ikcombe,  2  Esp.  Dig.  N.  P.  38.  And 
in  a  late  case.  Best,  C.  J.,  ruled  the  same  way.  Webber  v.  Micholas, 
I  R.  and  J(f.  419.  But  Lord  Ellenborough  ruled  that  he  might  re- 
cover the  amount  of  costs  as  between  attorney  and  client.  Sand^ 
bach  V.  Thomasy  1  Stark.  306.* 

Competency  of  witness J\  An  arbitrator  to  whom  the  former  cause 
had  been  referred,  and  wno,  on  inspection  of  the  then  plaintiff's 
books,  had  awarded  that  he  had  no  cause  of  action,  was  rejected 
by  Lord  Kenyon,  when  produced  as  a  witness  to  prove  the  malice 
in  this  action ;  upon  the  principle,  that  as  the  parties  themselves 
could  not  have  been  examined  in  the  former  cause,  and  as  the 
plaintiff  could  not  have  been  compelled  by  a  judge  at  Nisi  Prius  to 
produce  his  books,  the  arbitrator  ought  not  to  be  permitted  to  give 
evidence  derived  from  those  sources.  Habershan  v.  Troby^  8  Esp. 
88 ;  btd  see  Gregory  v.  Howard^  3  Esp.  113. 


CASE  FOR  EXCESSIVE  DISTRESS. 

Iff  an  action  for  an  excessive  distress  the  plaintiff  must  prove  the 
tenancy  as  stated,  that  rent  was  due,  that  a  distress  was  made,  and 
that  the  distress  taken  was  excessive. 
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Form  of  action — ccLse  or  trespass^l  At  common  law  no  actioD 
lay  for  an  excessive  distress ;  Lynne  v.  Moody^  Fitzg.  85 ;  but  a 
remedy  by  action  on  the  case  was  given  by  the  statute  of  Marl« 
bridge,  52  H.  III.  c.  4,  which  enacts  that  '*  distresses  shall  be  rea- 
sonable, and  not  too  great."  Trespass  will  not  lie  for  taking  an 
excessive  distress,  because  the  first  entry  is  lawful ;  Lynne  v.  Moo- 
dy,  2  Str.  851,  Fitzg.  85,  S.  C. ;  Hutchins  v.  Chambers,  1  Bvrr.  690; 
though  an  exception  to  this  rule  was  established  in  the  case  of  Moir 
V.  Mvnday^  cited  1  Btar,  590,  where  it  was  held  that  an  action  of 
trespass  lay  for  taking  six  ounces  of  gold  and  one  hundred  ounces 
of  silver  as  a  distress  for  65.  8d ;  but  it  was  said  that  in  all  other 
cases  of  goods,  and  other  things  of  arbitrary  and  uncertain  value, 
the  al^tion  must  be  upon  the  statute.  See  also  Crowther  v.  Rams^ 
boUom,  7  T.  R.  658. 

Though  the  tenant  before  the  distress  has  tendered  the  rent, 
which  makes  the  taking  unlawful,  he  may  still  waive  the  trespass, 
and  sue  in  case  for  an  excessive  distress.  Branscomh  v.  Bridges,  1 
B.  and  C.  145,'»  2  D.  and  R.  265,  3  Stark.  171,*  S.  C. 

• 

Evidence  of  the  tenancy  and  rent  due^  The  allegation  in  the  de- 
claration  is  general,  that  the  plaintiff  held  and  enjoyed  certain 
premises,  as  tenant  thereof  to  the  defendant,  which  may  be  proved 
m  the  usual  manner. 

It  is  not  necessary  to  prove  that  the  exact  sum  stated  as  rent 
due,  was  in  arrear.  Thus  where  the  declaration  alleged  that  a 
certain  sum,  to  wit,  4/.  2s.  and  no  more,  was  in  arrear,  and  it  ap- 

Reared  in  evidence  that  82/.  IO5.  was  due  to  the  defendant,  who 
ad  distrained  for  95/.,  it  was  held  that  the  plaintiff  was  entitled  to 
recover.    Sells  v.  Uoare,  8  B.  Moore,  451, 1  Bingh.  401,*  S.  C. 

If  the  situation  of  the  premises  is  strictly  described,  it  must  be 
proved  as  laid;  thus,  where  they  were  stated  to  be  in  the  parish  of 
SL  George  the  Martyr,  Bloomsbury,  and  were  proved  to  be  in  the 
parish  oi  St  George,  Bloomshury,  the  plaintiff  was  nonsuited,  tfor- 
ris  V,  Cook,  2  B.  Moore,  587.^ 

Proof  of  the  distress."]  The  plaintiff  must  prove  that  his  goods 
were  distrained ;  but  it  is  not  necessary  to  show  that  they  were 
sold  or  taken  away,  the  seizure  as  a  distress  is  sufficient  See 
Sells  V.  Hoare,  8  B.  Moore,  453.'^  Where  the  landlord's  agent 
went  upon  the  tenant's  premises,  walked  round  them,  and  gave 
a  written  notice  that  he  had  distrained  certain  goods  lying  there 
for  an  arrear  of  rent,  and  that  unless  the  rent  was  paid,  or  the 
goods  replevied  within  five  days,  they  would  be  appraised  and 
sold,  and  then  went  away,  not  leaving  any  person  in  possession ; 
it  was  held  that  this  was  a  sufficient  seizure  to  give .  the  tenant 
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a  right  of  action  for  an  excessive  distress,  and  that  the  quitting 
the  premises  without  leaving  any  one  in  possession,  was  not  an 
abandonment  of  the  distress,  since  the  statute  11  Geo.  II,  c.  19,  s. 
10,  gives  the  landlord  power  to  impound,  or  otherwise  secure  on 
the  premises,  goods  distrained  for  rent  arrear.  Swojim  v.  Earl  of 
Fabnauih,  8  B.  and  C.  456." 

The  fact  of  the  distress  may  be  proved  by  calling  the  broker,  or 
other  person  who  made  the  distress,  and  who  will  prove  his  author- 
ity from  the  defendant  If  this  evidence  cannot  be  procured,  the 
plaintiff  should  give  a  notice  to  produce  the  warrant  of  distress,  and 
give  secondary  evidence  of  it,  or  should  connect  the  act  of  the  bail- 
iff with  the  defendant,  by  some  other  evidence. 

Proof  of  the  excess  in  (he  distress.']  Where  a  landlord  is  about 
to  make  a  distress,  he  is  not  bound  to  calculate  very  nicely  the 
value  of  the  property  seized ;  but  he  must  take  care  that  some 
proportion  is  kept  between  that  and  the  sum  for  which  he  is  enti- 
tled to  take  it  Per  Baylex/y  J.,  Willoughhy  v.  Backhouse,  2  B,  and 
C.  82S.*  Where  seven  guineas  were  in  arrear,  and  goods  were 
taken,  valued  by  the  plaintiff's  witness  at  SOL  but  which,  in  fact, 
sold  for  only  10/.,  it  was  contended  that  the  plaintiff  ought  to  be  non- 
suited ;  but  Lord  Ellenborough  left  the  case  to  the  jury,  and  said, 
**  There  b  a  distinction  between  the  cases  where  there  is  but  one 
thing  that  can  be  distrained,  and  where  there  are  many,  and  so  the 
distress  is  divisible.  If  there  is  but  one  thing,  that  can  be  taken ; 
80  that  it  must  be  taken,  or  the  party  must  go  without  his  distress, 
tor  taking  it  no  action  lies,  though  it  much  exceeds  the  sum  for 
which  the  distress  is  taken.  But  if  there  are  several  articles  of 
some  value,  and  there  is  much  more  taken  than  is  sufficient  to  sa- 
tisfy the  rent  and  expenses,  this  action  is  maintainable,  and  express 
malice  b  not  necessary  to  maintain  the  action,  nor  required  to  be 
proved ;  but  it  is  not  for  every  trifling  exce^  that  this  action  is 
maintainable,  it  must  be  disproportionate  to  some  extent,  and  if 
disproportionate  to  an  excess  the  action  is  clearly  maintainable.'' 
Field  V.  MUcheU,  6  Esp.  71. 

In  order  to  establish  the  excess,  the  plaintiff  must  be  prepared 
with  proof  of  the  value  of  the  goods  seized. 

Defence, 

The  defendant  may  give  evidence  that  the  distress  was  not  ex- 
cessive, or  that  the  chattel  dbtrained  was  entire»  and  that  there 
was  DO  other  distress.  Field  v.  Mitchell  6  Esp.  71,  supra.  If  the 
plaintiff  has  previously  recovered  in  replevin  for  the  same  taking, 
such  recovery  is  a  bar  in  this  action.  Phillips  v.  Berryman^  8 
Doi^l  286,  &  a,  ciUd  Sebo.  M  P.  Distress  ix.  Where  there  has 
been  an  excessive  distress,  it  is  no  defence  that  the  plaintiff,  after 
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the  distre»»  anthorbed  the  defendant  to  sell,  and  gave  him  other 
powers  with  regard  to  the  goods  seized.  Wilhughby  v.  Backhouse^ 
2  B.  and  C.  821,«  4  D.  and  R  639,  S.  C.  Sells  v.  Hoare,  8  B.  Moore, 
451/  1  Bingh,  401,  &  C.  The  defendant  is  not  bound  by  his  notice 
of  distress,  but  may  abandon  it,  and  show  that  more  rent  was  due 
than  is  there  stated.  Gwinney  v.  Philips^  3  71  R.  645.  Crowther 
v.  RamsboUomy  7  7.  R.  658. 

The  broker  who  made  the  distress  is  an  incompetent  witness 
for  the  defendant    Field  v.  Mitchell,  6  Esp,  73,  ante,  p.  82. 


COVENANT. 

There  being  no  general  issue  in  this  action  by  which  the  whole 
declaration  can  be  put  in  issue,  the  evidence  depends  on  the  nature 
of  the  issue  joined  in  each  particular  case. 

Evidence  on  plea  of  assignment']  In  an  action  against  the  as- 
signee of  a  term  on  a  covenant  in  the  lease,  he  may  plead  that  he 
assigned  the  term  before  breach  ;  and  if  the  plea  be  traversed,  he 
must  prove  the  assignment  as  stated.  When  the  defendant  proved 
that  he  had  executed  the  assignment,  but  that  it  had  not  been  de- 
livered to  the  assignee,  but  remained  in  the  hands  of  the  solicitor 
of  the  defendant,  who  had  a  lien  upon  it,  it  was  held  sufficient 
Oddlv.  Wake,  3  Camp.  394.  The  defendant  need  not  prove  notice 
of  the  assignment  to  the  plaintiiT;  Pitcher  v»  Tovey,  1  Salk.  81, 
Taylor  v.  Shum,  1  jB.  and  P.  21;  nor  the  assent  of  the  assignee  to 
the  assignment,  for  it  is  presumed.  Ibid;  and  see  Townsan  v.  Tick- 
ell,2  R  and  A,  38. 

Evidence  on  plea  of  Expulsion.']  In  covenant  for  non-payment 
of  rent,  where  the  defendant  pleads  an  expulsion,  proof  of  a  mere 
trespass  will  not  maintain  the  plea.  Hodgkin  v.  Queenbonmgh, 
WiUes,  131,  B.  JV*.  P.  177.  Expulsion  from  part  is  a  suspension  of 
the  whole  rent  Co.  Lit.  148.  b.  Walker's  case,  3  Rep.  22,  b,  Gilb. 
on  Rents,  148.  , 

Evidence  on  plea  of  nan  est  factum.]  Under  the  plea  of  non  est 
factum,  the  plamtLST  must  produce,  and  prove  the  execution  of  the 
deed,  vide  supra.  Where  profert  has  been  made,  and  non  est  fac- 
tum pleaded,  the  plaintiiT  at  the  trial  will  not  be  allowed  to  prove 
that  the  deed  has  been  destroyed,  and  to  give  secondary  evidence  of 
its  contents ;  Smith  v.  Woodward,  4  East,  585 ;  and  it  is  too  late  at 
nisi  prius  to  move  to  put  off  the  trial,  in  order  to  amend  the  de- 
claration by  omitting  the  profert;  nor  will  the  judge  permit  the 
amendment  to  be  made  at  nisi  prius ;  Paine  v.  Bustin,  1  Stark.  74  ;* 
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but  in  case  the  deed  is  pleaded  as  a  lost  deed,  and  is  found  before 
the  trial,  it  may  be  given  in  evidence.  Hawley  v.  Peacock^  2 
Campb.  557. 

If  there  be  any  material  variance  between  the  deed  set  out  and 
that  produced,  it  will  be  fatal,  unless  the  deed  has  been  set  out  on 
tft/er,  see  ante,  p,  39 ;  under  this  plea  the  defendant  may  give  in 
evidence  that  the  party  executing  was  a  lunatic ;  Yates  v.  BoheUf 
2  Str.  1104 ;  or  intoxicated;  B,  JVC  P.  172;  or  that  being  blind,  or 
illiterate,  the  deed  was  falsely  read  to  him ;  Thoroughgood's  case, 
2  Rep.  9 ;  or  that  she  was  a  feme  covert ;  B.  JV.  P.  172,  Lambert 
V.  AtJiinSy  2  Camph.  272 ;  or  that  the  deed  was  delivered  as  an 
escrow ;  Stoyles  v.  Peai'son,  4  Esp.  255,  £.  JV*.  P.  172 ;  so  a  rasure 
before  action  brought,  fi.  JVC  P.  171.  But  infancy  or  duress,  JV*.  fi. 
P.  172,  must  be  specially  pleaded ;  so  where  a  bond  or  other  writ- 
ing is  by  act  of  parliament  enacted  to  be  void,  the  party  who  is 
bound  cannot  plead  non  est  factum^  but  he  must  take  advantage  of 
the  statute,  by  pleading  the  special  matter ;  Whelpdale^s  case^  5 
Rep,  119,  a ;.  and  so  where  the  deed  is  void  at  common  law,  on  ac- 
count of  the  illegality  of  the  consideration,  such  illegality  must  be 
specially  pleaded,  bdton  v.  Goodridgej  2  W.  BL  1 108.  Collins  u. 
Blanterney  2  WUs.  352 ;  and  see  Mr.  Fraser*s  J^ote,  6  Co,  Rep.  244. 
Thus  on  non  est  factum  it  was  held  that  the  defendant  could  not 
give  in  evidence  that  the  bond  was  given '  for  repayment  to  the 
plaintiflT  of  monies  which  had  been  embezzled  by  the  servant  of 
the  plaintifi)  which  consideration  had  been  concealed  from  the  de- 
.fendant  when  he  executed  the  bond.  Harmer  v.  Rowe,  6  M.  and  S. 
146,  2  Stark.  35,''  S.  C. ;  see  Thompson  v.  Rock^  4  M  and  S.  338, 
infra,  where  it  was  held  that  under  non  est  factum  the  defendant 
might  show  that  a  bail  bond  was  executed  after  the  return  of  the 
\^rit 

Evidence  on  plea  traversing  the  title  of  the  plaintiff^  Where 
the  plaintiff  sues  as  assignee,  the  defendant  may  traverse  the  title 
as  stated,  and  it  will  be  incumbent  upon  the  plaintiff  to  prove  it, 
either  by  proving  the  mesne  conveyances  from  the  original  lessor^ 
or  by  showing  that  the  defendant  has  paid  rent  to  himself,  which 
will  be  evidence  of  the  plaintiff's  title  as  assignee.  Doe  v.  Parker, 
PeakCf  Ev.  283,  5th  ed. ;  see  also  Carvick  v.  Blagrave,  1  B.  and 
B.  631/ 

Evidence  on  plea  traversing  the  title  of  the  defendant]  In  cove- 
nant charging  the  defendant  as  heir,  assignee,  &c.,  he  may  deny 
his  liability  as  such,  and  it  will  lie  upon  the  plaintiff  to  prove  that 
the  defendant  is  heir  or  asignee  as  stated,  in  an  action  on  a  cove- 
nant in  a  lease,  the  allegation  that  the  reversion  came  to  and  vest* 
ed  in  the  defendant  by  assignment,  is  proved  by  showine  that  he 
took  as  heir,  for  be  is  an  assignee  in  law.  Derisley  v.  Cunstqncef 
4T.R.  76.    If  the  plaintiff  state  the  particulars  of  the  defendants 
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tide,  instead  of  alleging  generally  that  the  term  vested  in  him  by 
assignment,  and  if  those  particulars  are  traversed,  they  must  be 
proved  as  laid ;  see  Turner  v.  EyleSy  3  B.  and  P.  461;  but  where 
the  allegation  is  that  the  term  has  vested  in  the  defendant  by  as- 
signment, it  will  be  sufficient  for  the  plaintifi)  primd  facie,  to  show 
that  the  defendant  has  paid  rent,  or  is  in  possession  of  the  premises. 
2  Pkill.  Ev.  125,  2  Stark.  Ev.  437,  Peake,  Ev.  284,  5th  ed.  Thus 
where  A.  had  been  tenant  of  certain  premises,  and  upon  his  leav- 
ing them  R  had  taken  possession,  it  was  held  in  the  absence  of  any 
evidence  to  the  contrary,  that  it  might  be  presumed  that  he  came 
in  as  assignee  of  A.  although  he  had  never  paid  rent.  Doe  v.  WU* 
liamSf  6  i,  and  C,  41^  In  answer  to  this  the  defendant  may  prove 
that  he  is  in  by  an  under-lease,  and  not  by  assignment.  Holford  v. 
HnUch,  Dougl  183.  Earl  of  Derby  v.  Taylar,  1  East,  502.  If  he 
be  charged  as  assignee  of  all  the  estate  in  certain  premises,  and  he 
is  in  fact  assignee  of  the  estate  in  part  of  the  premises  only,  he 
should,  as  it  seems,  plead  in  abatement  the  non-joinder  of  the  other 
tenants  in  common.  Merceron  v,  Dawson,  5  B.  and  C  479."  So 
he  may  show  that  he  is  only  devisee  of  an  equitable  estate ;  Mayor 
iff  Carlisle  v.  Blamire,  8  East,  487 ;  or  only  appointee,  and  not  ua- 
ble  as  such  on  a  covenant  binding  the  assigns,  not  being  in  by  the 
appointer.  Roach  v,  Wadham,  6  East,  289,  Where  a  term  has 
been  mortgaged,  it  is  hot  necessary  in  an  action  on  a  covenant 
charging  the  mortgagee  as  assignee,  to  prove  that  he  has  entered 
upon  the  premises.  JVilliams  v.  Bosanquet,  1  B.  and  B.  238,^  over* 
ruling  Eaton  v.  Jaques,  Dougl  444.  But  in  order  to  charge  an 
executor  as  assignee,  it  must  be  proved  that  he  has  entered  upon 
the  premises.  Tilney  v.  Norris,  1  Ld.  Raym,  553,  1  Sound.  1,  a 
(n).  In  order  to  charge  the  assignees  of  a  bankrupt  termor,  as 
assignees  of  the  term,  some  evidence  must  be  given  of  an  accept- 
ance of  the  lease  by  them,  for  till  they  manifest  their  assent  to  the 
assignment,  the  term  still  remains  in  the  bankrupt.  Copeland  v. 
Stevens,  1  B.  and  A.  593 ;  see  6  Geo.  IV.  c.  16,  s.  75.  But  it  has 
been  held  (under  stat.  1  Geo.  IV.  c.  119)  that  the  provisional  as- 
signee under  the  insolvent  act,  53  Geo.  III.  c.  102,  cannot  refuse 
the  assignment  of  a  lease,  and  must  be  deemed  to  have  consented 
to  accept  the  property.  Crofts  v.  Pick,  1  Bingh.  354.^  Doe  t>. 
Andrews,  4  Bingh.  348,»  Best,  C.  J.,  diss.  2.  C.  and  P.  593,'  S  C. 
See  7  Geo.  IV.  c.  57,  s.  23.  Where  the  assignees  of  a  bankrupt 
were  chosen  on  the  8th  July,  and  suffered  the  bankrupt's  cows  to 
remain  on  the  premises  till  the  10th,  during  which  time  they  were 
twice  milked  by  order  of  the  assignees,  whose  servant  had  received 
the  key  of  the  premises  from  the  messenger  under  the  commission, 
Lord  EUenborough  held  these  circumstances  a  sufficient  adoption 
of  the  demise.  Welsh  v.  Myers,  4  Campb.  368.  So  where  they 
entered  upon  and  took  possession  of  the  premises  upon  which  the 
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btnkFopfsefiects  remained,  and  delivered  up  the  keys  immediate* 
ly  after  the  eflects  were  sold.  Hanson  v.  StevensoUf  1  B.  and  A.  303* 
So  where  tbey  put  up  a  lease  to  sale,  and  accepted  a  deposit  from 
the  purchaser ;  Hastings  v.  Wilson^  HciU  290  ;*  but  the  mere  fact 
of  putting  up  a  lease  to  auction,  the  assignees  having  never  taken 
possession,  and  there  being  no  bidder,  is  not  evidence  of  an  accept- 
ance. Turner  v.  Richardson^  1  EasU  335.  Where  an  assignee, 
cbosen  on  the  15th  November,  1823,  kept  the  bankrupt  upon  the 
premises  carrying  on  the  business  for  the  benefit  of  the  creditors 
until  the  April  ((Slowing,  himself  occasionally  superintending,  but 
<Hi  the  22d  Dec.  1823,  disclaimed  the  lease  by  a  letter  to  the  land- 
lord, it  was  held  to  be  an  acceptance ;  Clark  x\  Hume,  R.  and  M. 
207 ;  but  where  the  assignees  allowed  the  bankrupt's  efiects  to  re- 
main on  the  premises  for  nearly  twelve  months,  and  in  order  to 
prevent  a  distress,  paid  certain  arrears  of  ren(,  intimating  at  the 
same  time  to  the  landlord,  that  they  did  not  intend  to  take  the  lease 
unless  it  could  be  advantageously  disposed  of,  and  the  lease  was  put 
up  to  sale  by  the  assignees,  but  there  were  no  bidders  for  it,  and 
the  assignees  omitted  for  nearly  four  months  to  return  the  key  to 
the  landlord,  it  was  held  that  there  was  Jio  evidence  of  an  accept- 
ance. Wheeler  v.  Bramahf  3  Campb.  340.  Trustees  under  an 
assignment  for  the  benefit  of  creditors  are  entitled  (like  assignees 
of  a  bankrupt)  to  a  reasonable  time  to  consider  whether  they  will 
take  the  lease.  Carter  v.  fVame^  4  C.  and  P.  191,*  1  M.  and  M. 
JuoS»f  o.  O. 

Evidence  on  plea  traversing  the  breach.']  Where  the  breach  is 
traversed,  it  must  be  proved  as  laid  in  the  declaration.  See  £RCr- 
ris  V.  Mantle,  3  7.  R.  307. 

On  a  covenant,  '^  not  to  assign,  transfer,  or  set  over,  or  other- 
wise do,  or  put  away  the  indenture  of  demise,  or  the  premises 
thereby  demised,  or  any  part  thereof,*'  it  has  been  held  that  an  un- 
derlease is  no  evidence  or  a  breach ;  Crusoe  v*  Bugby,  3  Wils.  234 ; 
but  where  the  proviso  was  <'  not  to  set,  let,  or  assign  over  the  de- 
mised premises,  or  any  part  tliereof,"  an  underlease  was  consider- 
ed to  be  within  the  terms  of  the  proviso ;  Roe  v.  Harrison,  2  T.  R. 
425 ;  and  where  a  lease  contained  a  proviso  for  re-entry  in  case  the 
lessee  *^  should  demise,  lease,  grant,  or  let  the  premises,  or  any 
part  thereof,  or  convey,  alien,  assign,  or  set  over  the  indenture, 
or  his  estate  therein,  or  any  part  thereof,  for  all  or  any  part 
of  the  term,"  it  was  held  that  proof  that  the  lessee  had  entered 
into  partnership  with  A.,  and  agreed  that  he  should  have  the  use 
of  a  back  room,  and  other  parts  of  the  premises  exclusively,  was 
evidence  of  a  forfeiture.  Roe  v.  Sales,  1  M,  and  S.  297.  But 
evidence  that  a  lodger  hais  been  admitted  for  abave  a  twelve- 
month into  the  exclusive  possession  of  a  room,  will  not  support 
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a  breach  of  a  oovenant  not  to  underlet  the  house.  Doe  v.  Lemdngf 
4  Campb.  77.  A  compuboiy  aasignment  in  law  is  not  a  breach  of 
a  covenant  not  to  assign.  Thus  the  sale  of  a  lease  under  a  hcnSL 
fide  execution  against  the  lessee,  is  not  a  forfeiture  of  a  condition 
not  to  assign,  but  if  the  tenant  give  a  warrant  of  attomev  to  his 
creditor  for  the  express  purpose  of  enabling  him  to  take  the  lease 
in  execution,  it  will  be  a  fraud  and  a  breach  of  the  condition.  Doe 
V.  Carter^  8  T.  R.  57,  64.  Doe  v.  Skeggs,  cited2  T.  R.  134.  So  an 
assignment  under. a  commission  of  bankrupt  is  no  breach  of  a  cove- 
nant not  to  assign ;  Doe  v.  Bevan,  3  M  and  S.  353 ;  and  see  Doe 
V.  Smitkf  5  Taunt  795  ;^  and  an  assignment  of  the  term  to  trustees 
for  the  benefit  of  creditors,  operating  as  an  act  of  bankruptcj,  and 
being  a  void  deed,  will  not  be  a  breach  of  the  covenant  Voe  v. 
Powell,  5  JB.  and  C.  308."  Whether  a  devise  by  will  is  a  breach  of 
a  covenant  not  to  assign,  seems  to  be  an  unsettled  question.  See 
Berry  v.  Taunton^  Cro.  Elix.  331.  Knight  v.  M(nyf  id.  60,  Ji/kare^ 
351,  Dyer,  45,  A.  3  Lean.  67,  Sheip.  ToucIl  144.  Stean  v,  FoaCf 
Styles,  482.  Crusoe  v.  Bughy,  3  Wils.  237.  Doe  o.  Sevan,  3  JH  a7^ 
S.  361.  On  a  covenant  *'  not  to  let,  assign,  transfer,  or  otherwise 
part  with,  the  premises  demised,  or  the  lease,''  depositing  the  lease 
as  a  security  was  held  to  be  no  breach.  Doe  v.  Hogg,  4  D.  and  R. 
225.*  Doe  v.  Laming,  1  R.  and  Jtf.  36.  To  prove  the  breach  of  a 
covenant  not  to  assign  or  underlet.  Lord  Alvanley  held  it  to  be, 
primd  facie,  sufficient  to  show  that  a  stranger  was  in  possession  of 
the  premises  apparently  as  tenant,  and  that  on  inquiry  such  stran- 
ger said  he  rented  the  house.  Doe  v.  Rickarby,  5  Esp.  4.  But  on 
a  covenant,  '*  not  to  assign,  set  over,  or  otherwise  let,r"  Lord  Ellen* 
borough  held  that  evidence  that  a  stranger  was  in  possession  of  the 
premises,  and  that  he  said  he  had  taken  the  premises  from  another 
stranger,  was  not  sufficient,  for*  non  constat  that  the  party  in  pos- 
session was  not  a  tortious  intruder.  Doe  v,  Payne,  I  Stark.  86.*  Sed 
vide  Doe  v.  Williams,  6  £.  and  C.  41,'  Suj^a. 

On  a  covenant  to  repair,  it  is  not  sufficient  evidence  to  maintain 
the  breach  to  show  that  the  house  has  been  thrown  down  by  a 
tempest,  unless  the  covenantor  has  not  repaired  within  a  reasona- 
ble time;  Sheph.  Touch.  173 ;  and  where  the  covenant  is  to  keep 
and  leave  the  nouse  in  as  good  a  plight  as  it  was  in  at  the  time  of 
the  making  of  the  lease,  it  is  said  that  ordinary  and  natural  decay 
is  no  breach  of  the  covenant,  and  that  the  covenanter  is  only  bound 
to  do  his  best  to  keep  it  in  the  same  plight,  and  therefore  to  keep  it 
covered,  dx.  Fiiz.  Ab.  Cov.  4,  Sheph.  Touchs.  169.  Where  the 
covenant  is  to  keep  in  repair  during  the  continuance  of  the  term, 
an  action  for  the  breach  of  the  covenant  may  be  maintained  be- 
fore the  term  has  expired.  Luzmore  v.  Robson,  I  B.  and  A.  584. 
Breaking  a  door-way  through  the  wall  of  the   demised  house, 
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iota  an  adjoining  house,  amounts  to  a  breach  of  a  covenant  to  keep 
in  repair.  Doe  v.  Jackson^  2  Stark  293.* 

On  a  covenant  for  quiet  enjoyment  generally,  it  will  not  support 
the  breach  to  show  a  tortious  disturbance  by  a  stranger,  for  it  is 
only  a  covenant  against  persons  having  lawful  title ;  Dudley  v. 
FoBett,  8  7.  jR.  687,  2  SauncL  178  (n);  but  where  the  covenant  is 
against  disturbance  by  a  particular  person,  it  is  sufficient  to  show 
any  disturbance  by  him,  whether  by  lawful  title  or  otherwise.  JVasA 
V.  Pabner^  6  M,  and  S,  374.  So  where  the  covenant  is  against 
disturbance  by  the  lessor,  his  heirs  or  executors,  it  is  sufficient  to 
show  any  disturbance  by  him  or  them.  Forte  v,  Viney  2  RM.  Rep. 
21,  2  Saund.  181,  a.  Where  the  covenant  b  for  quiet  enjoyment 
against  A.,  and  any  other  person  by  his  means,  title,  or  procurement, 
it  is  sufficient  proof  of  the  breach  to  show  an  entry  by  A.'s  wife,  in 
whose  name  A.  purchased  jointly  with  his  own.  BiUler  v.  Swinertorif 
Palm.  839«  So  in  case  of  a  covenant  for  quiet  enjoyment  against 
all  claiming  by,  from,  or  under  him,  a  claim  of  dower  by  his  wife  is 
a  breach  of  the  covenant.  Godb.  333,  Pabn.  340.  So  the  appoin- 
tee of  A.  by  virtue  of  a  power,  in  the  making  of  which  A.  concurred, 
18  a  person  claiming  under  him.  Hurd  v,  Fletcher^  DougL  43.  So 
where  A.  seised  in  fee  settled  hitf  estate  upon  himself  for  life,  remain- 
der to  his  first  and  other  sons  in  tail,  and  made  a  le^se,  and  covenant- 
ed for  quiet  enjoyment  without  interruption  of  the  lessor,  his  heirs  or 
assigns,  or  any  other  person  claiming  any  estate,  right,  or  interest,  bv, 
from,  or  under  him  or  any  of  his  ancestors,  the  cTdest  son  was  held 
to  be  a  person  claiming  under  the  lessor.  Evans  v.  Vatighan^  4  B. 
and  C.  261>  Where  the  covenant  is  that  the  defendant  has  not 
done,  permitted  or  suffered  any  act,  &c.  the  assenting  to  an  act 
which  the  covenantor  could  not  prevent  is  not  a  breach.  Hobson 
V.  MiddkUm^  6  B.  and  C.  295.*  Where  it  is  necessary  to  prove  a 
lawful  disturbance,  the  plaintiff"  must  prove  the  judgment  and  exe- 
cution in  ejectment,  or  must  give  other  sufficient  evidence  of  the 
claimant's  title  and  disturbance;  merely  forbidding  the  plaintiff*s 
tenant  to  pay  his  rent,  is  not  a  breach  of  the  covenant  for  quiet  en- 
joyment fVrichcot  V.  Lineset/f  1  BroumL  81. 

The  plaintiff  may  assign  a  breach  on  the  implied  covenant  contain- 
ed in  tfie  word  demised ;  Com.  Dig.  Cov.  {A  4)  SA^p.  TouchsL  160 ; 
but  that  covenant  ceases  with  the  estate  out  of  which  the  lease  is 

Snted.  Adams  v.  Gebney,  6  Bingh.  656.^  If  a  tenant  underlets  by 
d,  and  the  superior  landlord  distrains,  the  under  tenant  must  sue 
on  this  implied  covenant,  and  cannot  recover  in  assumpsit  Schlenek' 
er  V.  Moxsy^  3  B.  and  C.  789.^ 

t  S  Eaf .  Com.  Law  lUpc  352     k  lo  Id.  327.    ^  13  Id.  175. 
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DEBT  ON  BOND. 

Id  an  action  of  debt  on  bond,  the  plaintiflf,  on  Tion  est  factum 
pleaded,  must  prove  the  execution  of  the  bond;  and^here  breach* 
es  have  been  assigned  under  the  stat.  8  and  9  Will.  III.  c.  ll,  s.  8, 
he  must  prove  the  breaches  as  assigned. 

The  breaches  must  be  proved  as  in  an  action  of  assumpsit  or  cov- 
enant ;  but  if  the  breaches  have  been  suggested  on  the  roll,  after 
judgment  for  the  plaintiff  on  demurrer,  it  will  be  necessary  to  give 
some  evidence  that  the  bond  produced,  and  in  which  the  conditions 
are  contained,  is  the  same  as  that  on  which  judgment  has  been 
obtained ;  for  this  purpose  it  will  be  sufficient,  if  the  attorney  for 
the  plaintiff  swears  that  the  bond  produced  is  the  instrument  de- 
livered to  him  to  bring  the  action,  and  that  he  knows  of  no  other 
of  the  same  date,  without  calling  the  attesting  witness.  Hodgkinson 
V.  Marsden^  Peake  Ev.  287, 6tA  ed.,  2  Campb.  122,  S.  C.  So  where 
the  defendant  craved  oyer, and  set  out  the  bond andcondition  which 
was  for  performance  of  covenants  in  an  indenture  of  lease,  and 
pleaded  a  sham  plea,  to  which  there  was  a  replication,  and  then 
demurred ;  after  Judgment  for  the  plaintiff,  on  the  execution  of  the 
writ  of  inquiry,  Lord  Kenyon  ruled  that  it  was  not  necessary  to 
prove  the  execution  of  the  lease,  as  the  defendant  was  estopped 
1^  his  plea  from  saying  that  it  was  not  dul^  executed..  ColHns  v. 
Aybotf  2  Esp.  157.  If  the  defendant  lets  judgment  go  by  default, 
and  the  plamtiff  thereupon  makes  his  suggestion,  in  which  he  sets 
out  the  condition  of  the  bond,  and  that  appears  to  be  for  the  per- 
formance of  an  award,  or  of  articles  of  agreement  or  the  like,  the 
plaintiff  must  prove  the  condition  of  the  bond,  the  award,  inden- 
ture, or  articles,  as  well  as  the  breaches  sn^ested.  Edwards  v. 
Stone^  coram  Latorenccj  J.,  1  Saund.  68,  e  (n). 
» 

Defence, 

The  defendant  may  plead  non  est  factum^  which  will  put  the 
plaintiff  upon  proof  of  the  execution  of  the  deed,  and  under  which 
the  defendant  may  give  most  matters  of  defence  in  evidence, 
see  ante,  p.  64.  Though  the  statute  of  limitations  does  not  apply 
to  specialties,  yet  the  defendant  may,  if  the  deed  be  upwards  of 
twenty  years  old,  and  there  has  been  no  payment  or  acKnowledg- 
nient  of  his  liability  within  that  period,  plead  solvit  ad  diem^  and 
rely  upon  the  presumption  of  payment  arising  from  lapse  of  time. 
But  if  there  has  been  any  payment  of  interest  or  acknowledg- 
ment, after  the  day  appointed  for  the  payment  of  the  money, 
though  upwards  of  twenty  vears  have  elapsed  since  the  payment 
or  acknowledgment,  the  defendant  cannot  avail  himself  of  this  pre- 
sumption of  payment  under  the  plea  o(  solvit  ad  diemy  though  he  may 
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under  the  plea  of  sohit  past  diem.  Moreland  v,  Benet^  1  Str.  662» 
B.  JVI  P.  174.  The  issue  of  sdvii  ad  diem  lies  upou  the  defendant, 
and  under  that  plea  he  may  show  payment  before  the  day,  B.  JVI 
P.  173.  Proof  of  payment  of  the  principal  only,  without  interest, 
will  not,  as  it  seems,  support  the  plea  of  solvit  post  diem;  HeUier 
V.  Fran^lifiy  1  Stark.  291,"  but  see  Dixon  v.  rarksy  1  Esp.  110» 
contra;  as  to  the  presumption  of  payment,  see  ante^p,  15. 


DEBT  ON  BAIL  BOND. 

In  an  action  of  debt  on  a  bail  bond,  the  plaintiff  whether  he  be 
the  sheriff)  or  his  assignee,  will  only  have  to  prove  under  the  plea 
of  nan  estfactum^  the  execution  of  the  bond  in  the  usual  manner. 
Hutchinson  v,  Keams,  1  Sehv.  M  P.  567.  The  defendant  may  show 
under  nan  est  factumj  that  the  bond  was  taken  after  the  returnjof 
the  writ,  Thompson  v.  Rock^  4  M.  and  S.  338.  See  Harmer  v.  Rowe^ 
6  M.  and  S,  146 ;  or  that  the  bond  was  executed  before  the  con- 
ditiofn  was  filled  up.  Powel  v,  Dnff^  3  Campb,  181.  If  the  defend- 
ant pleads  ease  andfawmr^  which  is  traversed,  little  evidence  will 
be  sufficient  LenlhaU  v.  Cook^  1  Sid.  384. 1  Saund.  163  (n).  Where 
issue  is  joined  on  the  plea  of  comperuit  ad  diem,  the  trial  is  by  the 
record,  see  Austen  v.  Fenton^  1  Taunt  23,  T^dd,  239,  and  the  plea 
is  proved  by  the  production  of  the  recognizance  roll,  containing  aA 
entry  of  the  appearance.  Whittle  v.  Oldaker^  7  B.  and  C.  478.* 
Where  the  defendant  pleads  nil  debet^  and  the  plaintiff,  instead  of 
demurring,  takes  issue  upon  that  plea,  the  defendant  is  let  into  any  ' 
defence  applicable  to  the  plea  of  nil  debet ;  Rawlins  v.  Darwers^  5 
Esp,  38:  and  in  such  case  it  is  said  that  the  plaintiff  must  be  pre- 
pared to  prove,  not  only  the  execution  of  the  bond,  but  also  all  the 
averments  in  the  declaration  which  are  put  in  issue  by  the  plea  of 
nil  debet,  2  Stark.  Ev.  140, 5  Esp.  39.  Where  the  defendant  plead- 
ed that  there  was  not  any  assignment  of  the  bond  by  the  sheriff  or 
under-sherifi)  and  it  appeared  in  evidence  that  the  bond  had  been 
assigned  to  the  plaintiff  bv  one  of  the  under-sheriff's  clerks.  Lord 
Mansfield  was  oi  opinion  that  the  seal  to  the  assignment,  being  the 
seal  of  office,  was  sufficient  to  prove  its  validity,  whoever  had  sign- 
ed it  Harris  v.  Ashley,  1  Sebo.  JV.  P.  554. 


DEBT  FOR  RENT. 

In  an  action  of  debt  for  tent,  the  plaintiff  under  the  plea  of  niZ 
debet  must  prove  the  demise,  and  the  amount  of  rent  in  arrear. 

The  demise  may  be  proved  b^  production  and  proof  of  the  lease 
executed  by  the  defendant,  but  if  the  plaintiff  sues  as  assignee  of 
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the  revenkWi  and  the  defendant  has  not  paid  rent  to  hiniy  he  mrast 
also  prove  his  title  as  such  assignee  by  production  and  proof  of  the 
mesne  assignments,  or  by  showi^  that  oe  is  heir,  &c.  See  Sands 
t>.  Ledger^  2  Ld.  Raym,  792.  The  assignee  of  the  reversion  may 
maintsun  debt  against  the  lessee  without  giving  him  any  notice  of 
the  assignment,  for  the  action  is  sufficient  notice;  but  u  the  rent 
has  been  paid  to  the  original  lessor  before  notice,  it  is  a  good  de- 
fence. Walis  V.  OgneU,  Cro.  Jac.  192.  Birth  v.  Wright,  1  T.  R. 
385.  A  variance  between  the  demise  stated,  and  that  proved,  will 
be  fata1,'but  where  it  was  alleged  that  the  plaintiff  had  demised  to 
the  defendant  three  rooms,  and  it  appeared  in  evidence  that  the 
demise  was  of  three  rooms,  and  the  use  of  the  furniture,  it  was  held 
to  be  rightly  stated  accordinglv  to  the  leeal  eflect,  for  the  rent  could 
not  issue  out  of  the  chattels,  nahk  v.  Femberton,  Selw.  N.  P.  588, 
Farewells,  Dickenson,  6  B.  and  C.  251,*  Ward  v. Smith,  11  Price, 
19.  A  variance  in  the  statement  of  the  rent  will  be  fatal,  as  where 
in  the  declaration  it  was  stated  to  be  15^  per  annum,  and  appeared 
in  evidence  to  be  15/.  and  three  fowls.  Sands  v.  Ledger,  2  Ld.  Raynu 
793.  So  where  it  was  stated  that  the  plaintiff  demised*' yielding 
and  paying  thereupon  the  yearly  rent  of  160/.  by  two  even,  &jcJ* 
and  the  lease  in  fact  was  "  yelding  and  paying  during  the  said  term 
(except  as  hereinafter  mentioned),"  and  there  was  a  subsequent 
clause  for  the  reduction  of  the  rent  in  a  certain  case,  which  had 
not  however  occurred,  this  was  held  a  fatal  variance.  Vavasour  v. 
Ormrod,  6  B.  and  C.  430.» 

,  Defence. 

Evidence  under  the  plea  of  nil  debet']  Whether  the  demise  be 
by  deed  or  not,  nil  debet  is  a  good  plea,  for  the  specialty  is  only  in- 
ducement to  the  action.  B.  JV".  P.  170,  and  itputs  in  issue  the  whole 
declaration.  Scilly  v.  Dalley,  2  Salk.  562.  The  defendant  therefore 
may  show  under  it  payment  to  the  plaintiff,  or  to  another  by  his 
appointment  Taylor  v,  Beali  Cro,  Eliz.  222,  Gilb.  Ev.  283,  or  that 
the  plaintiff  has  agreed  that  a  debt  due  by  him  to  the  defendant 
shall  go  in  satisfaction  of  the  rent  Gilb.  on  debt,  443,  on  evid.  283. 
It  seems  that  the  defendant  cannot  under  this  plea  give  in  evi- 
dence that  the  plaintiff  was  bound  by  covenant  to  repair  the  pre- 
mises, and  that  he  (the  defendant)  expended  the  rent  in  necessary 
reparations ;  Taylor  v.  Beal,  Cro.  EHx.  222,  B.  AC  P.  177,  but 
see  Gilb.  Ev,  282 ;  but  if  the  lease  be  by  parol,  and  the  lessor 
directs  the  lessee  to  repair,  and  the  lessee  repairs  a^cordindyt 
the  money  so  laid  out  may  be  given  in  evidence  under  this  plea 
as  evidence  of  payment ;  Gilb.  on  debt,  442 ;  and  where  the  cove- 
nant for  payment  of  rent  contains  a  proviso,  that  the  tenant  may 
deduct  a  portion  of  the  rent  for  repairs,  it  seems  that  such  deduc- 
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tioti  mar  be  given  in  evidence  under  this  plea.  Clayton  v.  ISnaston, 
1  LJL  naym.  420,  Bayley  v.  Offer d^  Cro.  Car.  137  ;  see  also  Jahn^ 
son  V.  Carre,  1  Lev.  152,  City  of  Exeter  v.  Clare,  8  Keb.  321.  The 
defendant  may  also  give  in  evidence  under  this  plea,  that  the 
plaintiff  expelled  him  from  the  premises  and  kept  him  out,  until 
after  the  rent  became  due,  which  operates  as  a  suspension  of  the 
rent,  B.  M  P.  177,  Gilb.  Evid.  279,  1  Saund.  204  {n) ;  and  an  ap- 
portionment  of  the  rent  may  be  given  in  evidence  under  nU  debet 
Ihdgkins  v.  Robson,  1  Vent  277,  Gilb.  on  rents,  189.  An  eviction 
by  a  third  person  under  a  title  paramount,  should,  it  is  said,  be 
pleaded  specially*  IVingfield  v.  Seckford,  2  Leon,  10, 2  PkilL  Ev. 
143,  btU  see  Gilo,  on  debt,  429,  conira,  and  quare.  A  release  may, 
it  sieems,  be  given  in  evidence  under  this  plea.  Per  Holt,  C.  «/., 
GaUaumf  v.  Susach,  1  Salk.  284,  394,  Anon.  5  Mod.  18.  Para- 
mourv.  Johnson,  12  M>d.  377,  bid  see  Gilb.  Ev.  281,  283,  Gilb.  on 
debt,  443.  Where  the  demise  is  by  deed,  the  statute  of  limitations 
does  not  apply.  Freeman  v.  Stacy,  HuU.  109.  Where  it  was  not 
by  deed,  it  was  formerly  held  that  the  statute  might  be  given  in 
evidence  under  the  plea  of  nil  debet  Anon.  I  SM.  278,  Draper 
V.  Glassop,  1  Ld.  Raym.  153,  Com.  dig.  Pleader,  2(W.  16),  but  it 
is  now  decided  that  it  must  be  pleaded.  Chappel  v.  Durston,  1  C. 
and  J.  1. 

Evidence  on  plea  of  assignmeiU."]  In  debt  for  rent  against  the 
lessee,  who  has  pleaded  an  assignment  and  acceptance  of  the  as- 
signee before  the  rent  incurred,  the  assignment  must  be  proved  and 
also  the  acceptance  of  the  assignee  as  his  tenant,  by  the  lessor ; 
Marsh  v.  Brace,  Cro.  Jac.  334 ;  if  the  action  is  against  the  assignee, 
he  mayplead  the  assignment  without  any  statement  of  an  accept- 
ance; Tongue  v.  Pitcher,  3  Lev.  295,  Com.  Dig,  Debt  (F.) ;  and  an 
assignment  by  the  assignee  before  the  rent  incurred,  may,  it  seems, 
be  given  in  evidence  under  nil  debet  Skin.  318,  Fin.  Ab.  Ev,  (2. 
a)  pi:  49. 


DEBT  FOR  DOUBLE  VALUE. 

In  an  action  of  debt  for  double  value,  the  plaintiff  must  prove 
the  demise,  the  determination  of  the  term,  the  holding  over,  the  de- 
mand and  notice  in  writing  given  to  the  defendant,  and  the  amount 
of  the  double  value  claimed 

By  statute  4  Geo.  IL  c.  28,  s.  1,  in  case  any  tenant  or  tenants  for 
life,  lives,  or  years,  or  other  persons  who  shall  come  into  possession 
of  any  lands,  tenements,  or  nereditaments,  by,  from,  or  under,  or 
by  collusion  with  such  tenant  or  tenants,  shall  wilfully  hold  over 
any  lands,  Ac.. after  the  determination  of  their  term,  and  after  de- 
mand made,  and  notice  in  writing  given  for  delivering  the  possession 
thereof  by  his  or  their  landlord  or  lessor,  or  the  person  or  persons  to 
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whom  the  remainder  or  reversion  of  rach  lands,  &c  shall  belong, 
his  or  their  agents,  thereunto  lawfully  authorised,  such  persons  so 
holding  over  shall  for  and  daring  the  time  he  or  they  shall  so  hold 
over,  or  keep  the  person  or  persons  entitled  out  of  the  possession 
of  the  said  lands,  &c.  pay  to  tbe  person  or  persons  so  kept  out  of 
possession,  their  executors,  administrators,  or  assigns,  at  the  rate  of 
double  the  yearly  value  of  the  said  lands,  &c.  for  so  long  time  as 
the  same  are  detained.  * 

Proof  of  determination  oftemiy  and  of  the  demand,^  In  general 
the  determination  of  the  term  will  be  proved  by  evidence  of  the 
service  of  a  notice  to  quit  upon  the  defendant,  see  post  in  Ejects 
menu  ^nd  if  a  notice  to  quit  be  proved,  it  will  not  be  necessary  to 
show  a  demand,  for  the  notice  includes  a  demand.  Wilkinson  v. 
Co&y,  5  Burr.  2694.  The  notice  must  be  in  writing.  Where  the 
defendant  has  held  over,  after  the  determination  of  a  term  certain, 
a  demand  of  the  possession  must  be  proved^  but  it  need  not  appear 
that  the  demand  was  made,  on  or  before  tbe  expiration  of  the  ten* 
ancy ;  Cobh  v,  Stokes,  8  East^  361 ;  though  the  plaintiff  will  only 
be  entitled  to  the  double  value  frotn  the  time  of  the  demand  made, 
Ibid. ;  and  where  the  rent  is  reserved  quarterly,  and  the  demand  is 
made  in  the  middle  of  a  quarter,  the  plaintiff  cannot  recover  the 
single  rent  for  the  antecedent  fraction  of  the  quarter.  Ibid.  Where 
the  notice  was  served  upon  the  tenant,  a  feme  sole,  who  married 
before  the  expiration  of  the  year,  it  was  held  that  the  landlord 
might  maintain  debt  against  the  husband,  without  making  a  de- 
mand of  the  possession  from  him,  and  that  in  such  action  it  was  not 
necessary  to  join  the  wife  for  conformity.  Lake  v.  Smith,  1  JVI  i?. 
174.  A  person  appointed  by  the  court  of  Chancery  to  receive  the 
rents  and  profits  of  the  estate,  is  a  sufficient  agent  within  the  statute 
to  make  the  demand.     Wilkinson  v.  Colley,  5  Burr.  2694. 

Defence. 

a 

The  defendant  may  show  that  the  plaintiff  has  waived  the  notice 
to  quit  and  demand  of  possession;  and  where  the  plaintiff  has  ac- 
cepted rent  from  the  defendant,  after  the  expiration  of  the  notice 
to  quit,  it  is  a  question  for  the  jury,  whether  such  rent  was  re- 
ceived in  part  satisfaction  of  the  double  value,  or  as  a  waiver 
of  it ;  Ri/al  v.  Rich,  10  East,  52 ;  and  where  the  landlord  declared 
in  debt,  1st  for  the  double  value,  and  2d  for  use  and  occupa- 
tion, and  the  tenant  pleaded  nil  debet  to  the  first  count,  and  a 
tender  of  the  single  rent  before  action  brought  to  the  second,  and 
paid  the  money  into  Court,  which  tbe  plaintiff  took  out  of  court  and 
proceeded,  it  was  held  that  this  was  no  waiver  of  the  plaintiff's 
right  to  tbe  double  value,  so  as  to  be  ground  of  nonsuit,  but  that 
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it  was  a  case  to  go  to  the  jury ;  and  that  the  plaintiff  going  on 
with  the  action,  after  taking  the  single  rent  out  of  court,  was  evi« 
dence.to  diow,  that  he  did  not  mean  to  waive  his  claim  for  the  dott« 
ble  value^  but  to  take  the  single  rent  pro  tanto.  Ibid.  A  recovery 
in  ejectment  is  no  waiver  of  the  landlord's  right  to  the  double  value, 
for  the  time  between  the  expiration  of  the  notice  to  quit,  and  the 
time  of  recovering  possession  under  the  ejectment  Soubbyv.  JV!n>- 
ingf  9  EasU  310.  A  tenant  who  holds  over,  under  a  fair  claim  of 
right,  will  not  be  considered  as  wilfully  holding  over  within  the 
statute,  though  it  appear  eventually  that  he  had  no  right  Wright 
tK  Smith,  5  Esp.  208,  6  East^  812. 


DEBT  FOR  DOUBLE  RENT. 

The  proofs  in  thb  action  are  substantially  the  same  as  in  the 
action  of  debt  for  the  single  rent 

By  stat  11  Geo.  II.  c.  10,  s.  18,  if  any  tenant  shall  give  notice 
of  his  intention  to  quit  the  premises  holden  by  him  at  a  time  men« 
tioned  in  such  notice,  and  snail  not  accordingly  deliver  up  the  pos- 
session thereof  at  the  time  in  such  notice  contained,  then  such  ten- 
ant, hb  executors  or  administrators,  shall  thenceforward  pay  to 
the  landlord  double  t.hc  rent  or  sum  which  he  should  otherwise 
have  paid,  to  be  levied,  sued  for,  and  recovered,  at  the  times,  and 
in  the  same  manner  as  the  single  rent  or  sum,  before  the  givine  of 
such  notice,  could  be  levied,  d^.,  and  such  double  rent  or  sum  uiall 
continue  to  be  paid  during  the  time  such  tenant  shall  continue  in 
possession. 

The  notice  mentioned  in  the  statute  need  not  be  in  writing ; 
Timndns  v.  RowKjuon,  3  Burr.  1603 ;  but  it  must  give  a  fixed  time 
for  quitting :  thus  a  notice  to  quit,  "  as  soon  as  the  tenant  can  get 
another  situation,''  does  not  render  him  liable  on  (his  statute,  though 
he  has  got  another  situation.  Farrance  v.  EMngUm,  2  Campb.  501. 
The  statute  only  applies  to  those  cases  in  which  the  tenant  has  the 
power  of  determining  his  tenancy  by  a  notice,  and  where  he  ac« 
tually  gives  a  valid  notice  sufficient  to  determine  it  Johnson  o. 
HuddlesUm,  4  B.  and  C.  922.« 


DEBT  FOR  PENALTIES 

In  an  action  of  debt  for  penalties,  the  general  evidence  for  the 
plaintiff  is  proof  of  the  commissicHk  of  the  act,  upon  which  the  pe- 
nalty^ has  accrued,  and,  if  a  time  be  limited  by  the  statute  for 
bringing  the  actk>n,  that  the  acticm  was  brought  within  that  time» 
and  uriiere  the  venue  is  local,  that  the  action  is  brought  in  the 
right  county. 

4 16  Eng.  Com.  I«aw  ti^ptu  471. 
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In  the  statement  of  the  oflTence,  it  is  frequently  necessary  Us  aK 
l^e  a  contract,  and  sach  contract  must  be  proved  as  laid.  Thus 
in  an  action  of  debt  for  selling  coals  by  an  illegal  measure,  .where 
it  was  stated  that  the  coals  were  sold  by  the  defendant  to  A.  and  it 
was  proved  that  they  were  sold  to  A.  and  B.,  Lord  fiilenborough 
held  that  the  declaration  did  not  state  the  contract  as  it  was,  and 
that  the  variance  was  fatal.  Parish  v.  Burwood,  5  Esp.  33.  £t^• 
erett  v.  Tindally  5  Esf.  169.  So  where  in  an  action  on  the  lottery 
acts,  the  declaration  stated  that  the  defendant  insured  one  numbor 
for  43/.  2s.,  but  it  appeared  in  evidence  that  several  numbers  had 
been  insured  for  that  sum,  the  variance  was  held  fatal.  Phillips  v. 
Da  Costa^  1  Esp.  59.  So  in  a  declaration  for  usury,  a  variance  in 
the  day  of  lending,  though  laid  under  a  videlicet,  is  fatal  Partridge 
V,  CoateSf  R.  and  M.  153.  But  in  a  penal  action  for  exerclnng  a 
trade  without  having  served  an  apprenticeship,  the  plaintiff  is  not 
obliged  to  prove  that  the  defendant  used  the  trade  all  the  time  laid 
in  the  declaration,  it  being  averred  that  he  forfeited  40s.  for  each 
month.  Powell  v.  Farmer,  Peake,  57.  Where  the  penalty  arises 
from  the  commission  of  an  act  without  a  legal  qualification,  the  ex- 
istence of  which  qualification  is  peculiarly  virithin  the  knowledge  of 
the  defendant,  it  will  not  be  necessary  for  the  plaintiff  to  show  the 
want  of  qualification.  JlpM.  Co,  v.  Bentleyf  R.  and  M.  159,  ante^ 
p.  62. 

Evidence  of  commencement  of  the  action."]  Where  it  does  not 
appear  by  the  record  that  the  action  was  commenced  in  time,  see 
ante,  p.  56,  the  writ  should  be  produced,  and  if  the  plaintiff  decla- 
red within  the  usual  time,  no  evidence  is  required  to  connect  the 
writ  with  the  declaration.  Thistlewood  v.  Cracrqft,  6  TaunL  144,' 
Hutchinson  v.  Piper,  4  Taunt.  655.  And  the  return  of  the  writ 
need  not  be  shown.  Parsons  v.  King,  7  T.  R.  6,  2  Saund.  d  (n).  But 
where  a  writ  has  been  issued  within  the  time,  and  not  served,  and 
an  alias  issues,  after  the  time  elapsed,  it  is  then  necessary  to  show 
the  first  writ  returned,  in  order  to  warrant  the  second.  Harris  v. 
Woodford,"6  T.  R.  617.  Where  a  testatum  special  capias  was  is- 
sued in  Michaelmas  term,'  and  an  alias  testatum  capias  in  Easter 
following,  but  there  was  no  writ  in  Hilary  term,  it  was  held  that 
this  was  a  sufficient  commencement  of  the  suit  in  Michaelmas  term 
to  take  the  case  out  of  the  statute  of  limitations,  the  suit  being 
actually  although  irregularly  commenced  within  six  years,  and  that  ' 
the  continuance  in  Hilary  term  might  be  suppliea  at  any  time. 
Beardmore  v.  Rattenbury,  6  £.  and  A.  452,"  See  Gregory  v.  Hurrillf 
5  B.  and  C.  341.*  Stanway  v.  Perry,  2  B.  and  P.  167.  Where  the 
plaintiff's  counsel  had  neglected  in  the  first  instance  to  prove  the 
•commencement  of  the  suit.  Lord  Kenyon  ruled  that  he  might  prove 
it  at  any  stage  of  the  cause.  Maugham  v.  Walker,  Peake,  163 ;  but 
see  Tovey  v.  Palmer,  infra. 

9 1  Sng.  Com.  Law  Kept.  335.    •  7  Id.  157.     *  11  Id.  351. 
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Evidence  of  locality  qfactionJ]  In  general  in  an  action  upon  a 
penal  statute  the  plaintiff  must  prove  that  the  cause  of  action  arose 
in  the  county  in  which  the  venue  is  laid.  See  31  Eliz.  c.  5,  s.  2, 
THddf  431.  The  offence  of  selling  coals  of  a  different  description 
from  those  contracted  for,  upon  stat.  3  Geo.  II.  c.  26,  s.  4,  is  com- 
plete in  the  county  where  the  coals  are  delivered,  and  not  where 
they  were  contracted  for,  the  contract  not  being  for  any  specific 

Sircel  of  coals,  but  for  a  certain  quantity  of  a  certain  description. 
uUerfield  v.  fVindle,  4  Edst,  385.  In  an  action  on  1  and  2  r.  and 
M.  c.  12,  for  driving  a  distress  out  of  the  hundred  into  another  coun- 
ty, the  venue  may  be  laid  in  either  county.  Pope  v.  Davis^  2 
Taunt  252.  An  action  for  the  penalties  of  usury  on  the  stat.  12 
Anne,  st  9f  c.  16,  can  only  be  brought  in  the  county  where  the  of- 
fence is  completed,  and  therefore  where  the  contract  is  made  in  one 
county,  and  the  usurious  interest  is  received  in  another,  the  venue 
must  be  laid  in  the  latter  county.  Pearson  v.  MGowran^  3  J3.  and 
C.  700,*  Where  the  plaintiff  bad  closed  his  case,  but  had  omitted 
to  prove  the  ofience  committed  in  the  proper  county,  Lord  Eilenbo- 
rough  refused  afterwards  to  allow  him  to  give  evidence  of  it,  al- 
though in  fact  be  was  prepared  to  do  so.  Tboey  «•  PabneTf  Esq. 
on  penal  stat  142;  but  see  Maugham  v.  Walker^  Peakct  163,  supra. 

Defence. 

The  defendant  under  nil  debet  may  eive  in  evidence  a  proviso 
in  the  act,  exempting  him  from  the  penalty.  B.  JV.  P.  225.  Sutton 
V.  Bishopf  4  Burr.  2284.  But  if  exempted  or  discharged  by  ano- 
ther statute  it  was  formerly  thought  that  the  defence  ought  to  be 
pleaded.  Sibly  v.  Cundng,  4  Burr.  2470.  B.  AC  P.  225.  But  ac- 
cording to  the  modern  practice  the  defendant  may  plead  nil  debet 
and  give  in  evidence  the  statute,  which  would  show  that  he  does 
not  owe  the  penalty.  1  PhiU.  Evid.  302.  See  R.  v.  Pemberton^  1 
fF.  EL  230.  R.  V.  Inhab.  of  St  George,  3  Gampb.  222.  A  recovery 
of  the  penalties  in  a  former  action  must  be  specially  pleaded,  in  or- 
der to  ffiVe  the  plaintiff  an  opportunity  of  replying  Mil  tiel  record^ 
&c.     Bredon  v.  Harman^  1  Sir.  701. 

As  to  witnesses  entitled  to  share  in  the  penalty,  see  ante^  p.  86. 


EJECTMENT. 

General  Evidence  for  the  Plaintiff. 

The  lessor  of  the  plaintiff  in  ejectment  must  in  general  prore :  1. 
A  sufficient  title  in  himself  at  the  time  of  the  demise  stated :  2. 
That  his  title  is  a  legal  one  :  3.  In  some  cases  an  entry 
to  avoid  a  fine :  4.  In  some  cases  an  actual  ouster  by  the  defend- 

•  10  Eng.  CoBUi  Law  R«pt.  215. 
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mat :  6.  The  local  ittaiitioD  of  the  premaCBf  where  it  u  dcfcribed. 
He  is  bound  also  to  produce  the  rule  to  confess  lease,  entry,  and 
ouster,  as  part  of  his  case.   Doe  v.  Lamble^  1  JIf.  and  M  237. 

Proof  of  a  sufficient  tiUe*"]  The  plaiotiff  must  recover  on  the 
strength  of  his  own  title,  and  not  on  the  weakness  of  the  defend- 
ant's. Martin  v.  Strachan^  5  T.  R.  107  (n).  Twenty  years  adverse 
possession,  since  the  statute  of  limitations,  21  Jac.  i,  c  16,  is,  as  it 
seems,  a  sufficient  title  for  the  plaintiff  in  ejectment;  Stacker 
V.  Bemej/f  1  Lord  Raym.  V41,  2  Satk.  421, 5.  C.  recog,  Ckolmonde- 
ley  v.  Clinton,  2  Jac.  and  Walk.  156.  B.  K  P.  103.  See  also  2 
Sound.  175  (n).  Taylor  v.  Horde,  1  Burr.  119.  AshbritUe  v.  Wy- 
ley,  1  Sir.  608.  R.  t.  Cold  AskUm,  Burr.  Sett  Co.  444,  3  Evans 
Slot  290,  2  PresL  Abs.  294, 421,  Goodtitle  d.  Parker  v.  Baldwin,  11 
East,  488 ;  against  a  wrong  doer  mere  possession  is  a  sufficient  ti- 
tle. Thus  where  the  plaintiff  proved  a  lease  of  the  premises  to 
himself  and  a  year's  possession,  and  that  the  defendant  took  forci- 
ble possession,  this  was  held  sufficient  without  proof  of  the  title  of 
the  demising  parties.  Doe  v.  Dyeball,  I  M.  and  M.  S46.  A  tenant 
who  has  come  in  under,  or  paid  rent  to  his  landlord,  cannot  dispute 
his  title,  vide  post,  and  a  party  may  be  estopped  from  disputing  the 
title  of  another  in  this  action  by  referring  the  question  of  the  right 
to  the  land  to  an  arbitrator,  who  awards  in  favour  of  the  lessor  of 
the  plaintitn  Doe  d.  Morris  v.  Rosser,  3  East,  11,  sed  vide  Chamb. 
Landl  and  Ten.  267.  Hunter  v.  Price,  15  East,  100. 

The  lessor  of  the  plaintiff  must  also  show  that  he  had  a  right  of 
entry  at  the  time  of  the  demise,  for  if  his  entry  is  barred  by  the 
statute  of  limitations,  or  otherwise,  he  cannot  recover  in  this  action* 
If  his  title  to  enter,  therefore,  has  accrued  more  than  twenty  years 
before  the  bringing  of  the  action,  and  there  has  been  an  adverse 
possession  during  that  period,  he  must  be  prepared  to  show  himself 
within  some  of  the  exceptions  of  the  statute,  vide  posL  If  the  les- 
sor of  the  plaintiff  had  ti  right  of  entry  at  the  time  of  the  demise 
laid,  it  will  be  sufficient  though  the  right  be  divested  before  trial, 
for  the  plaintiff  has  a  right  to  proceed  and  recover  damages  for  the 
trespass.     Co.  Litt.  285,  a.  Doe  v.  Bluck,  3  Campb.  447. 

It  must  also  be  proved  that  the  lessor  of  the  plaintiff  had  a  suffi- 
cient title  at  the  time  of  the  demise  laid  in  the  declaration,  B.  M 
P,  105.  An  heir  at  law  may  lay  the  demise  on  the  day  on  which 
his  ancestor  died.  Roe  v.  Hersey,  3  Wils.  274.  And  a  posthumous 
son  taking  lands  by  way  of  remainder,  under  stat  10  and  11  Will 
III.  c  16,  may  kiy  the  demise  on  the  day  of  hid  father's  death.  B. 
JVI  P.  105.  Where  an  entry  has  been  made  to  avoid  a  fine,  the  de- 
mise must  be  laid  after  the  entry,  vide  post  Where  a  person 
comes  lawfully  into  possession,  9fl  under  a  negotiation  for  a  pur- 
chase or  a  lease,  ejectment  cannot  be  maintained  until  such  pos- 
session has  been  determined  by  demand  or  otherwise ;  and  there- 
fore the  demise  must  appear  to  be  after  the  demand.  Rigkt  v. 
Beards  13  Easi^  210.    ^d  so  where  there  has  been  a  tenancy  at 
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wOl  the  denuM  cannot  be  laid  on  a  da?  antecedent  to  the  determi* 
nation  of  the  will.  Goodtitk  v.  Herbert,  4  T.  R.  680.  But  in 
ejectment  bj  a  mortgagee  against  a  mortgagor  in  poBsession,  the 
demise  may  be  laid  on  a  day  anterior  to  the  actual  determination 
of  the  will.  Per  BuUer,  J.,  Birch  v.  Wright,  1  T  R.  d83»  vide  pogL 
If  a  clause  is  inserted  in  the  mortgage  deed  that  the  mortgagor 
shall  continue  in  possession  until  default  made  in  payment  of  the 
mortgage-money,  the  demise  must  be  laid  on  a  day  subsequent  to 
the  time  of  payment.    2  PhilL  Ev.  255. 

The  demise  must  be  framed  according  to  the  legal  title  of  the 
lessors  of  the  plaintiff,  and  therefore  a  joint  demise  by  two  persona 
tt  not  supported  by  proving  that  they  are  entitled  as  tenant  for 
life  and  remainderman,  for  the  lease  of  the  latter  operates  as  a 
confirmation,  not  as  a  lease.  TVejtMf «  case^  6  Rejk  13,  a.  Jointen* 
ants  and  coparceners  may  either  join  or  sever  in  the  demise.  Upon 
a  several  demise  from  each,  the  portion  belonging  to  him  may  be 
recovered,  and  if  several  jointenants  or  coparceners  join,  and  de- 
clare on  the  separate  demises  of  each,  the  whole  may  be  recover- 
ed. Doe  V.  Read,  12  East,  57.  Doe  v.  Fenn,  3  Campb.  190.  The 
payment  of  an  entire  rent  to  the  common  agent  of  the  lessors  of 
the  plaintiff  is  primd  facie  evidence  of  their  joint  title.  Doe  o. 
Orant,  12  East,  221.  Tenants  in  common  must  make  several  de- 
mises  in  ejectment.  Heatherley  v.  Weston,  2  Wils.  232,  Co.  LitL 
200,  a.  sice  12  East,  61.  Where  a  corporation  sue  in  ejectment 
the  demise  is  stated  to  be  by  deed,  but  no  deed  need  be  proved, 
Furley  v.  Wood,  1  Esp.  198,  for  the  lease  is  admitted  by  the  con- 
sent  rule. 

Plaintiff  mast  prooe  a  legal  titfe.]  The  plaintiff  must  prove  a 
legal  title,  an  equitable  title  is  not  sufficient.*  Roe  v.  Read,  ST.  R. 
118,  123.  Doe  v.  Wroot,  5  East,  138.  In  conveyances  to  uses, 
where  a  use  is  limited  upon  a  use,  the  latter  use  is  not  executed, 
but  the  laral  estate  is  vested  in  him  to  whom  the  first  use  was 
limited.  TyrrePs  case,  Dyer,  155,  Oilb.  I7«.  161.  The  statute  of 
uses  does  not  extend  to  copyholds.  Gilb.  Ten,  182.  Nor  to  cdn- 
veyances  of  existing  terms  of  years.  Dillon  v.  Fraine,  Poph.  70, 
76,  2  InsL  671,  Gi&.  Us.  198. 

With  regard  to  the  devises  in  trust,  the  rule  is,  that  where  some- 
thing is  to  be  done  by  the  trustees  which  makes  it  necessary  for 
them  to  have  the  legal  estate,  such  as  the  payments  of  the  rents 
and  profits  to  another's  separate  use,  or  of  the  debts  of  the  testator, 

*  In  PennsyWania  an  equitable  title  is  lufficient  to  tuppoit  ejectment,  and,  in 
that  atate,  owing  to  the  want  of  a  Court  of  Chancery,  the  action  of  ejectment  ii 
ftequently  need  to  enforce  epecifio  performance  of  eontracte  relating  to  real 
eatate;  and  e?ery  equitable  encumbrance  on  land  may  be  enforced  in  thie  form 
of  action  by  the  court,  upon  juit  and  equitable  conditiona.  Mum  v.  Leiterman, 
13  Serg,  and  RawU,  171. 

In  that  atate,  a  conditional  verdict  in  ejectment,  finding  for  the  plaintiff,  nnleia 
the  defendant  perform  certain  acta  within  a  iipeciio  time,  ia  good.  CeettsMgA  v. 
Ftove,  8  5<iy.  ontf  Aaiile,  418. 
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or  to  pay  rates  and  taxes,  and  keep  the  premises  in  repair,  or  the 
like,  the  legal  estate  is  vested  in  them,  and  the  grantee  or  devisee 
has  only  a  trust  estate.     2  Saund,  \\  b  (n),  Kenrick  v.  Beauckrkf 
3  B,  and  P.  178.    See  Nevill  w.  Saunders,  1  Fern.  415.    Say  and 
Sele  w.  Jones,  3  Fin.  Ab.  262.  Harttm  v.  HarUm,  7  T.  R.  662.  Shop- 
land  V,  Smith,  I  Br.  C.  C,  75.  Bagshaw  v.  Spencer,  1  ColL  Jur.  378. 
So  it  is  said  by  Mr.  Justice  Bayley,  Houston  v.  Hughes,  6  B.  and 
C.  421,^  that  where  an  estate  is  given  to  trustees  and  their  heirs 
indefinitely,  the  trustees  will  take  the  fee  if  the  purposes  of  the 
trust  require  that  they  should  have  the  absolute  property  in  them, 
or  that  they  should  take  it  for  an  indefinite  period  of  time,  unless  a 
contrary  intent  is  manifested  on  the  face  of  the  will.    The  same 
rule  of  construction  is  adopted  in  cases  of  deeds  in  trust  to  sell. 
Keene  d.  Lord  Byron  v.  Deardon,  8  East,  248.  But  a  mere  charge 
for  the  payment  of  debts  will  not  give  the  trustees  the  legal  estate, 
unless  the  testator  intends  that  they  shall  he  active  in  paying  the 
debts.     Kenrick  v.  Beauclerk,  3  B.  and  P.  175.    A  trust  tu  receive 
the  rents  and  profits,  and  pay  them  over,  vests  the  legal  estate  in 
the  trustee ;  ^  trust  to  permit  and  suffer  the  cestui  que  trust  to  re- 
ceive  the  rents  and  pronts,  vests  it  in  the  cestui  que  trust.  Brought 
Urn  V.  Langley,  1  Lutw.  814,  823.     2  Lord  Raym.  873,  S.  C.    Doe 
V.  Biggs,  2  Taunt.  109,  Feame,  159.    Where  an  estate  is  devised 
to  trustees  for  particular  purposes,  the  legal  estate  is  vested  in  them 
as  long  as  the  execution  of  the  trust  requires  it,  and  no  longer ;  and 
as  soon  as  the  trusts  are  satisfied  it  will  vest  in  the  person  benefi. 
cially  entitled.  Per  Bayley,  J.,  Doe  v.  Mckolls,  1  JB.  and  C.  342 ;« 
and  see  Doe  v.  Simpson,  5  East,  171. 

In  certain  cases  where  the  legal  estate  has  been  vested  in  a 
trustee,  and  there  is  no  direct  evidence  of  a  conveyance  or  surren- 
der to  the  cestui  que  trust,  a  jury  may  presume  such  conveyance 
or  surrender.  Lade  v.  Holford,  B.  JV.  P.  110.  Goodtitle  v.  Jones,  7 
7.  R.  45.  Thus  where  an  estate  is  directed  to  be  conveyed,  a  jury 
mav,  within  four  years  from  the  time  when  the  estate  was  directed 
to  be  conveyed,  presume  that  it  has  been  so  conveyed  by  the 
trustee.  Doe  v.  Slade,  4  T.  R.  682.  So  where  it  is  for  ttie  interest 
of  the  owner  of  the  inheritance  that  a  satisfied  term  should  be 
considered  as  surrendered,  and  it  appears  that  no  beneficial  pur- 
pose can  be  answered  by  the  continuance  of  the  term,  a  surrender 
may  be  presumed.  Doe  v.  Wright,  2  B.  and  A.  720.  Thus  a  t^rm  of 
1000  years  was  created  by  deed  in  1717,  and  in  1735  was  asrign- 
ed  for  the  purpose  of  securing  an  annuity  to  A.,  and  after  that,  to 
attend  the  inheritance:  A.  having  died  in  1741,  and  the  estate 
having  remained  undisturbed  in  the  hands  of  the  owner  of  the  in- 
heritance and  his  devisee  from  1735  to  1813,  without  any  notice 
having  been  in  the  meantime  taken  of  the  term,  except  that  in 
1801  the  devisee  in  whose  possession  the  deeds  creating  and  as- 
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tigning  it  were  found  coveDanted  to  produce  these  deeds  when  call- 
ed for,  it  was  held  that  under  these  circumstances  the  jury  were 
warranted,  in  an  ejectment  brought  by  the  heir  at  law,  in  presum- 
ing  a  surrender  of  the  term.  Ibid,  Again  in  the  same  case  of  satis- 
fied term,  where  acts  are  done  or  omitted  by  the  owner  of  the  in- 
heritance, and  persons  dealing  with  him,  as  to  the  hind,  which 
ought  not  reasonably  to  be  done  or  omitted,  if  the  term  existed  in 
the  hands  of  the  trustee,  and  there  does  not  appear  to  be  any  thing 
to  prevent  a  surrender  fPMH  having  been  made,  those  acts  are  evi- 
dence from  which  a  jary  may  presume  such  surrender.  Doe  v. 
Hildert  2  jB.  and  A,  791.  Thus  a  term  of  years  was  created  in 
1762,  and  assigned  over  to  a  trustee  in  1779,  to  attend  the  inheri- 
tance. In  1814  the  owner  of  the.  inheritance  executed  a  marriage 
settlement,  and  in  1816  conveyed  his  life  interest  in  the  estate  to  a 
purchaser  as  a  security  for  a  debt ;  but  no  assignment  of  the  term 
or  delivery  of  the  deeds  relating  to  it  took  place  on  either  occasion. 
In  1819  an  actual  assignment  of  the  term  wa&  made  by  the  admi- 
lustrator  of  the  trustee  of  1779,  to  a  new  trustee  for  the  purchaser 
in  1816.  Under  these  circumstances  it  was  held,  in  an  ejectment 
brought  by  a  prior  incumbrancer  against  the  purchaser,  that  the 

{'ury  were  warranted  in  presuming  that  the  term  had,  previous- 
y  to  1819,  been  surrendered.  Ibid, ;  IfUt  see  Aspinatt  v,  Kempson^ 
Sugd.  V.  and  P.  427.  On  the  other  hand,  where  a  term  of  years 
becomes  attendant  upon  the  inheritance,  either  by  operation  of  law 
or  by  a  special  declaration,  upon  the  extinction  of  the  objects  for 
which  it  was  created,  the  enjoyment  of  the  land  by  the  owner  of 
the  reversion  thus  become  the  cestui  que  trust  of  the  term,  may  be 
accounted  for  by  the  union  of  the  two  characters  of  cestui  que  trust 
and  inheritor;  and  there  appears  therefore  to  exist  no  circum- 
stance from  which  a  jury  can  imply  a  surrender.  Doe  v.  Hilder,  2 
B.  and  A.  791.  Toumsend  v.  Champemown,  I  F.  and  J.  544.  The 
mere  fact  of  a  term  being  satisfied  furnishes  no  ground  from  which 
the  jury  can  presume  it  surrendered.  Evans  t>.  BickneU^  6  Ves. 
185.  There  ought  to  be  some  dealing  with  the  term  to  authorise 
such  a  presumption.  Ibid.  Chdmonddey  v.  Clinton^  cited  Sugd..  V. 
and  P.  426.  Where  a  term  has  been  expressly  assigned  to  attend 
the  inheritance,  and  there  has  been  no  act  or  omission,  inconsistent 
with  the  existence  of  the  term,  there  is  still  less  ground  to  presume 
a  surrender  from  the  mere  lapse  of  time  and  silence  of  the  party 
who  possesses  the  inheritance.  See  Sugd,  F.  and  P.  389,  391.  So 
the  recognition  of  the  term  as  subsisting  at  a  late  period.  Doe  v. 
SccUy  11  East^  478,  the  fact  that  it  would  have  been  contrary  to 
the  duty  of  the  trustees  to  surrender  the  estate,  Keane  v.  Deardon^ 
8  East,  267,  or  that  the  original  enjoyment  of  the  party  who  sets  up 
the  presumed  conveyance  was  consistent  with  the  fact  of  there  hav- 
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tng  been  no  conveyance.  Doe  o.  Readf  6  B.  and  A  287,*  are  aO 
circumstances  from  which  a  iury  may  infer  that  no  conveyance  has 
taken  place.  No  case  can  be  pat  in  which  any  presumption  has 
been  mad^  except  where  a  tide  has  been  shown  by  the  party  who 
calls  for  the  presumptbn ;  good  in  substance,  but  wanting  some 
collateral  matter  necessary  to  make  it  complete  m  point  of  form. 
Per  Tindal,  C.  J.,  Doe  v.  Cooke,  6  Bingh.  179.' 

Entry  to  avoid  a  fine  levied  with  pnoc/omotiioiw.]  It  is  never  ne- 
cessary  to  prove  an  actual  entry  made  before  the  ejectment  com* 
menced,  except  in  the  case  of  a  fine  levied  with  proclamations. 
Oates  V.  Brydon^S  Btsrr.  1697.  Doe  v.  WaUs,9  Kasty  19.  To  avoid 
a  fine  levied  without  proclamations  no  actual  entry  need  be  proved. 
Jenkins  v.  PriUkard,2  fViU,  45.  And  so  where  the  ejectment  is 
brought  before  all  the  proclamations  have  been  made.  Doe  v.  WatU^ 
9  EaHf  17.  Where  cbe  fine  is  levied  by  a  person  who  has  the  tor« 
tk>us  fee,  as  ad]sseiM>r,  an  entry  is  necessary.  Femun's  cafe,  3  Rep. 
79,  a.  So  where  a  termor  makes  a  feofiment,  and  levies  a  fine 
but  the  entry  in  such  case  may  be  within  five  years  next  after  the 
fine  levied,  or  next  after  the  expiration  of  the  term.  Whaley  v. 
Tancredy  T.  Raynu  210.  So  where  the  fine  is  levied  by  tenant  for 
life,  the  entir  may  either  be  within  five  years  after  the  levying  of 
the  fine,  or  alter  the  expiration  of  the  life  estata  Dyer,  3  b  (margin), 
Smy  V.  June,  Cro,  Elix.  220.  Goodright  o.  Forrester,  8  East,  552. 
A  fine  levied  by  tenant  in  tail  in  possession  creates  a  discontinuance, 
and  no  entry  can  be  made,  and  therefore  no  ejectment  lies.  B.  JVI 
P.  99.  If  levied  by  tenant  in  tail  in  remainder,  it  does  not  divest 
the  estate  in  remainder,  and  no  actual  entry  is  necessary.  Rotoe  o. 
Power,  2  AC  R.  1.  Roe  v.  EUioU,  1  B.  and  A.  85.  Where  a  fine  is 
levied  by  a  termor  (without  a  previous  feoffment),  the  reversioner 
need  not  prove  an  actual  entry  before  bringing  the  ejectment. 
FoctLS  V,  Salisbury,  Hard.  401.  Doe  v.  Perkins,  3  M  and  S.  271* 
A  fine  levied  by  one  parcener,  jointenant  or  tenant  in  common,  pre- 
viously to  an  actual  ouster,  will  not  divest  hb  companion's  estate ; 
and  though  the  latter  be  afterwards  ousted  bv  the  former,  he  may 
mainUin  ejectment  without  proving  an  actual  entry.  Ford  v,  Grey^ 
I  Salk.  287.  Peaceable  v.  Read,  1  East,  568.  A  fine  levied  by  a 
reversioner  or  remainderman  divests  no  estate,  and  no  entry  is  ne- 
cessary to  avoid  it.  Roe  v.  ElHot,  1  B.  and  A.  85.  In  ejectment  by 
a  mortgagee  no  entry  need  be  proved  to  avoid  a  fine  levied  by  the 
mortgagor  while  in  possession.  Freeman  v.  Barnes,  1  Lev,  272. 
Hall  V.  Doe,  5  B.  and  A,  687.*  The  ejectment  must  be  brought 
within  one  year  after  the  entry  to  avoid  the  fine,  by  4  Anne,  c.  16, 
s.  16. 

Actual  ouster.l    The  ouster,  as  well  as  the  lease  and  entry,  is  in 
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eeneral  confe^ed  by  the  consent  rule ;  but  where  the  nctiou  is 
brought  by  ooe  jointenant,  parcener,  or  tenant  in  common,  against 
his  companion,  the  court  will  allow  the  defendant  to  enter  into  a 
special  rule,  confessing  the  lease  and  entry,  and  also  the  ouster,  if 
an  actual  ouster  of  the  plaintiff's  lessor  by  the  defendant  shall  be 
proved  at  the  trial,  but  not  otherwise.  Where  a  tenant  in  common 
had  been  in  the  sole  and  uninterrupted  possession  for  thirty  six 
years,  without  account  to  or  demand  by  his  companion,  this  was 
held  to  be  ground  for  a  jury  to  presume  an  ouster.  Doe  v.  Prosser^ 
Cowp.  217.  So  if  one  tenant  in  possession  claims  the  whole,  and 
denies  possession  to  the. other,  this  being  beyond  the  mere  act  of  re- 
ceiving the  whole  rent,  is  evidence  of  an  ouster.  Doe  v.  Birdj  11 
East^  49.  But  a  bare  perception  of  the  profits  by  one  tenant  in 
common  for  twenty-six  years,  is  no  ouster.  Fair  claim  v.  Shackle* 
tohf  5  Burr,  2004.  And  where  one  tenant  in  common  levied  a  fine 
and  took  the  rents  and  profits  afterwards  without  account,  for  nearly 
five  years,  it  was  held  that  tliere  was  no  evidence  from  which  a 
jury  could  presume  (contrary  to  the  justice  of  jtbe  case)  an  ouster 
of  the  other  tenant  Peaceable  v.  Read,  1  Eastj  568*  If  a  special 
consent  rule  has  not  been  entered  into,  the  common  consent  rule 
will  be  evidence  of  an  actual  ouster,  so  as  to  enable  the  jointenant 
to  recover.  Oates  v.  Brydon^  3  Burr,  1895*  Doe  v.  Cufsj  1  Campb^ 
173. 

7%e  defendant's  possession  of  the  premises,'^  It  was  formerly 
necessary  to  prove  the  tenant  in  possession  of  the  premises  for 
which  the  action  was  brought ;  but  such  proof  is  now  rendered 
unnecessary  by  rules  M.  1  u.  4,  K.  B.  and  H.  1  and  2  G.  4,  C.  B, 
by  which  the  defendant  must  consent  in  the  consent  rule,  that  he 
(if  he  defends  as  tenant,  or  in  case  he  defends  as  landlord,  that  his 
tenant)  was  at  the  time  of  the  service  of  the  declaration  in  posses* 
sbn  of  such  premises  as  he  intends  to  defend. 

The  local  situation  of  the  premises.']  The  declaration  need  not 
state  the  parish  in  which  the  premises  are  situated,  but  if  it  do,  a 
variance  will  be  fatal.  Goodtitle  v,  Lammimany  2  Campb.  274.  But 
where  they  were  described  as  lying  in  the  parish  of  Famham^  and 
proved  to  be  in  the  parish  of  Famham  Royals  it  was  held  to  be  no 
variance,  unless  it  could  be  proved  that  there  were  two  Farnhams. 
Doe  V.  Salter y  13  EasU  9.  And  where  they  were  described  as  situ- 
ate in  the  parish  of  Westbury^  and  it  was  proved  that  there  were 
two  parishes  of  Westbury^  viz.  Westbury  on  Tyrm  and  West- 
bury  on  Severn^  this  was  held  no  variance.  Doe  v,  Harris^  5  M  and 
S.  326.  Where  the  premises  were  described  as  situate  in  the  pa- 
rish of  A.  and  R,  and  at  the  trial  it  appeared  that  some  of  the  lands 
lay  in  the  parish  of  A.,  and  some  in  the  parish  of  B.,  and  that  there 
was  DO  parish  of  A.  and  B.,  and  the  plaintiff  had  a  verdict,  the 

42 


330  Ejectment. 

court  refused  a  rule  for  a  new  trial.  GoodtUle  v,  Walter^  4'  TaxtnL 
671.  If  the  premises  are  described  to  be  in  St  Mary  Lambeth^  and 
by  the  evidence  appear  to  be  in  Lambeth,  it  not  being  proved  that 
there  are  distinct  parishes,  it  seems  to  be  no  variance.  R.  v,  Ghs' 
sop,  4  B.  and  A.  619.*  Kirtland  v.  Pawnsettj  1  Taunt  570.  So 
where  the  premises  were  laid  to  be  in  the  parish  of  St  Luke  in  the 
county  of  Middlesex,  and  it  appeared  that  there  were  two  parishes 
of  SL  Luke  in  that  county,  the  one  St  Luke  Chelsea^KXii  the  other 
St  Luke  Old  Street,  usually  called  St.  Luke  Middlesex  (where  the 
premises  in  fact  were),  the  description  was  held  sufficient  Dofi  v. 
Carter,  1  F.  and  I.  492,  supra. 

Ejectment  by  Landlord, 

In  ejectment  by  a  landk>rd,  the  lessor  of  the  plaintiff  must  prove 
the  demise,  and  its  expiration,  either  by  effluxion  of  time,  notice  to 
quit,  or  forfeiture.  If  a  demise  from  the  lessor  of  the  plaintiff  to 
the  defendant  be  proved,  no  other  evidence  of  title  need  be  given, 
as  the  tenant  cannot  dispute  the  title  of  his  landbrd.  Doe  v.  Sam- 
veU  5  Esp.  174.  Gravenor  t>.  Woodhouse,  1  Bingh.  43,^  ante,  p.  47- 
So  in  ejectment  by  the  reversioner  after  an  estate  for  life,  the  ten- 
ant who  has  paid  rent  to  the  tenant  for  life,  cannot  dispute  the 
title  of  the  reversioner.  Doe  v.  Whitroe,  D.  and  Ry.  JVI  P.  C  1.* 
If  it  appears  at  the  trial  that  the  tenant  or  his  attorney  has  been 
served  with  due  notice,  the  plaintiff  shall  not  be  nonsuited  for  de- 
feult  of  the  defendant's  appearance,  or  of  confession  of  lease  entry, 
or  ouster,  but  the  productic»i  of  the  consent  rule  and  undertaking 
of  the  defendant  shall  be  sufficient  evidence  of  lease,  entry,  and 
ouster.  1  Geo.  IV.  c.  87,  s.  2.  See  post "  Trespass  for  Mesne  Profits.''* 

The  demise,"]  If  the  demise  is  by  deed  or  in  writing,  it  must  be 
proved  by  the  production  of  the  original,  or  of  a  counterpart  origi- 
nal. Roe  V.  Davis,  7  East,  363.  If  in  the  defendant's  possession, 
notice  to  produce  it  should  be  given,  ante,  p.  3.  Where  the  lease 
is  by  parol  it  may  be  proved  by  a  person  who  was  present  at  the 
making,  or  by  an  admission  of  the  defendant.  2  PhilL  Ev,  221. 

Evidence  of  a  demise  from  year  to  year  may,  in  the  absence 
of  other  proof,  be  gathered  from  the  payment  and  .receipt  of 
rent  Thus,  if  the  tenant  for  life  leases  and  dies,  and  the  re- 
mainderman receives  rent  from  the  tenant,  a  tenancy  from  year 
to  year  is  created.  Sykes  v.  Burkit,  cited  1  T.  R,  161.  Bishop 
V.  Howard,  2  B.  and  U.  100.'  So  where  the  party  is  let  into  pos- 
session under  a  lease,  void  by  the  statute  of  frauds,  payment  and 
receipt  of  rent  will  be  evidence  of  a  tenancy  from  year  to  year, 
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r^^latad  by  the  covenaQts  and  conditions  of  the  void  lease.  Doe 
V.  Bellt  5  T.  R.  ni.  So  where  he  agrees  to  hold  over  after  the 
expiration  of  a  written  lease,  at  an  advanced  rent,  he  will  be  pre- 
sumed to  bold  upon  the  terms  of  the  former  lease.  Digby  v.  AAin* 
eoUf  4  Campb,  275.  So  where  the  party  is  let  into  possession,  and 
pays  rent  under  an  ageeement  for  a  lease,  a  tenancy  is  created  on 
the  terms  of  the  lease.  Mann  v.  Lofoejoy^  R.  and  M.  355.  Knight 
«.  BenneU,  3  Bingh  361.*  Doe  v.  Stratton,  4  BiJigh.  446.'  So  also 
if,  being  in  possession  under  such  an  agreement,  he  acknowledges* 
that  half  a  year's  rent  is  due^  Ccz  v,  BenU  5  Bingh,  185.*  See 
Freeman  v.  Jury,  1  M.  and  M.  19.  A  tenancy  may  also  be  im* 
plied  from  other  circumstances  besides  the  payment  or  admission 
of  rent  due.  Thus,  where  the  tenants  of  glebe  lands  remained  in 
possession  for  eight  months  after  the  death  of  the  incumbent,  it  was 
held  that  after  such  a  lapse  of  time  it  was  to  be  presumed  that  the 
new  incumbent  had  assented  to  the  continuance  of  the  tenancy  on 
the  same  terms  as  before,  and  that  a  notice  to  quit  was  necessary. 
Doe  w.  Somermlle,  6  B.  and  C.  126.* 

A.  demise  **  not  for  one  year  only,  but  from  year  to  year,^'  has 
been  held  to  constitute  a  tenancy  tor  two  years  at  least,  not  deter* 
minable  by  a  notice  to  quit  at  the  expiration  of  the  first  year.  Dunn 
V,  Cariwrightf  4  Easi^  31.  So  a  demise  ^^for  a  year,  and  after- 
wards from  year  to  year,"  is  a  demise  (or  two  years;  Birch  o. 
Wright,  1  T.  R.  380 ;  but  where  the  demise  was  **  for  twelve 
months  certain,  and  six  months'  notice  afterwards,"  Lord  £llenbo- 
roueh  held  that  the  tenant  was  at  liberty  to  quit  at  the  end  of 
twelve  months,  giving  six  months'  previous  notice.  Thompson  v» 
Maberley,  2  Campb.  573. 

Where  a  tenant  enters  under  an  agreement  for  a  lease  for  seven 
years,  which  is  never  executed,  he  is  not  entitled  to  notice  to  quit 
at  the  end  of  tjie  seven  years.    Doe  v.  ShaUon^  4  Bingh.  446.' 

Leases  or  agreements  for  kases."]  A  question  frequently  occurs, 
whether  the  instrument  produced  is  evidence  of  an  actual  de* 
mise  or  of  an  agreement  to  demise  merely.  Upon  a  review  of  the 
cases  it  seems  that  words  of  present  demise,  as,  ^  I  demise,"  or  fa- 
turc  words  conferring  a  right  of  enjoyment,  as  that  the  party 
''  shall  hold  and  enjoy,"  are  evidence  of  an  actual  lease.  Harring* 
ton  V.  fVise,  Cro.  Eliz.  486.  Baxter  v.  Broum,  2  W.  Bl  973.  Pooh 
o.  Bentky,  12  East^  168.  Bamj  v.  Mugent,  5  T.  R.  165.  See  also 
Wright  V.  Tredvant,  1 M.  and  JIf.  231.  And  that  the  mere  stipula* 
tion  that  a  lease  shall  at  a  future  time  be  executed,  which  is  consi* 
dered  in  the  light  of  a  covenant  for  more  formal  assurance,  will  not 
alter  the  effect  of  such  words.  Ibid.  See  Pinero  v.  Judson,  6  Bingh., 
210.^    But  where  on  the  face  of  the  instrument  it  is  evident  that  a 
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fatiire  lease  is  contemplated  (though  it  be  not  expressly  proTided 
for),  and  at  the  same  time  various  terms  of  the  tenancy  remain  to 
be  ascertained,  then,  (hough  there  be  words  of  present  demise,  the 
instrument  will  operate  as  an  agreement  only.  Morgan  v.  Bissel,  3 
Taunt,  72.  Again,  where  it  is  stipulaled  that  the  lessee  shall  do 
some  act  upon  the  premises  before  the  execution  of  a  formal  lease, 
it  is  evidence  of  an  intention  to  make  a  present  demise.  Poole  v. 
Bentley,  12  East,  168.  13  East,  19.  And  a  stipulation  that  the 
agreement  shall  be  considered  binding  until  one  fully  prepared  can 
be  produced,  is  evidence  of  the  same  intent.  Ibid.  Doe  v.  Groves, 
15  East,  244.  On  the  other  hand,  if  a  forfeiture  would  be  incur- 
red by  holding  the  instrument  to  be  a  lease,  it  is  to  be  presumed 
that  the  intention  of  the  parties  was  to  make  an  agreement  only. 
Doe  V,  Clare,  2  T,  R.  739.  And  any  words  which  show  that  a  fu- 
ture act  is  to  be  done  before  the  relation  of  landlord  and  tenant 
commences,  ;is  the  purchase  and  addition  of  another  piece  of  land 
to  the  premises,  will  be  evidence  that  the  instrument  was  not  in- 
tended to  operate  as  a  ^ease.  Doe  v,  Ashburner,  5  T.  R.  163,  12 
East,  247.  So  where  a  stipulation  is  contained  in  the  instrument, 
importing  that  something  ulterior  the  agreement  is  to  be  done  by 
Way  of  a  regular  lease,  this  is  evidence  of  an  agreement  merely. 
Doe  V.  Smith,  6  East,  530. 

The  law  is  well  settled,  that  where  there  is  any  doubt  as  to  the 
operation  of  the  contract,  the  court  must  endeavour  to  discover  the 
intention  of  the  parties  from  the  contents  of  the  instrument ;  and 
if  they  see  a  paramount  intention  that  the  instrument  shall  oper- 
ate as  a  lease,  they  must  hold  it  to  be  such,  although  it  may  con- 
tain conflicting  expressions.  Per  Tindal,  C.  J.,  Pinero  v,  JudsoTif 
6  Bingh.  210.''   See  also  Clayton  v.  Burtenshaw,  5  B.  and^C.  41.* 

Tenancies  at  will,  and  cases  of  lauftd  possession."]  Where  a 
party  has  been  let  info  possession  pending  a  treaty  for  a  purchase 
or  a  lease,  Goodtitle  v.  Herbert,  4  T.  R,  680,  Dunk  v.  Hunter,  5  B. 
and  A,  322;"  or  under  a  void  or  imperfect  lease  or  convey- 
ance, Litt  s,  70,  Doe  v.  Femside,  1  Wils.  176;  or  where,  having 
been  tenant  for  a  term  which  has  expired,  he  continues  in  posses- 
sion, negotiating  for  a  new  one.  Doe  v,  Stennett,  2  Esp.  717;  in 
these  and  the  like  cases,  where  a  party  comes  lawfully  into  posses- 
sion, he  is  cither  tenant  at  will,. or  at  all  events  in  lawful  posses- 
sion, and  cannot  be  ejected  until  such  possession  is  determined 
by  demand  of  possession,  breaking  oflF  the  treaty  or  otherwise. 
Right  V.  Beard,  13  East,  210.  Dcnn  v.  Rawlins,  10  East,  24.  Doe 
V,  Jackson,  1  B,  and  C.  448."  But  where  the  vendor  of  a  term, 
before  all  the  purchase-money  was  paid,  agreed  with  the  vendee 
that  he  should  have  possession  of  the  premises  till  a  given  day,  pay- 
ing the  reserved  rent  in  the  mean  time,  and  that  in  case  he  did  not 
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pay  the  residue  of  the  purchase-money  on  that  day,  he  should  forfeit 
the  portion  he  had  already  paid,  and  not  be  entitled  to  an  assign- 
ment of  the  lease.  Lord  Ellenborough  held  that  this  agreement  ope- 
rated like  a  clause  of  re-entry  x>n  a  breach  of  covenant  in  a  lease, 
and  that  the  residue  of  the  purchase-money  not  being  paid  on  the 
appointed  day,  the  vendee's  interest  thereupon  ceased,  and  he  might 
be  ejected  without  any  notice,  Doe  v,  Sayer,  3  Campb.  8.  And  if 
a  third  person,  under  such  circumstances,  has  come  in  as' •tenant  to 
the  vendee,  ejectment  may  be  maintained  against  such  third  person 
without  notice.  Doe  v.  BouIUm,  6  M,  and  S,  148.  So  where  a  man 
got  into  possession  of  a  house  without  the  privity  of  the  landlord, 
and  the  parties  afterwards  entered  into  a  negotiation  for  a  lease, 
but  disagreed  about  the  value  of  the  fixtures.  Lord  Ellenborough 
was  of  opinion  that  if  this  was  a  tenancy  of  any  sort  it  was  a  tenancy 
at  sufferance,  and  that  a  notice  to  quit  was  unnecessary.  Doe  v, 
Quigley,  2  Campb.  505 ;  and  see  Doe  v.  Lawder^  1  Stark,  308.* 

Notice  to  quitf  how  proved."]  Where  the  action  is  brought  on  the 
determination  of  the  tenancy  by  notice  to  quit,  the  notice  may  be 
proved  by  a  duplicate  ori^nal,  or  examined  copy  without  a  notice 
to  produce  the  original.  Kine  v,  Beaumont^  3  B.  and  B.  288.'  The 
notice  delivered  must  be  proved  to  have  been  properly  signed,  and 
if  attested,  the  attesting  witness  must  be  called.  Doe  u.  Dumford^ 
2M.andS.  62. 

Notice  to  quit,  at  what  time  it  must  begiven."]  The  notice  to  quit 
must  be  proved  to  have  been  given  half  a  year,  (182  days)  before 
the  end  of  the  year,  except  where  the  rent  is  payable  on  the  usual 
quarterly  feast-days,  when  notice  on  one  feast-day  to  quit  on  the 
next  but  one  is  sufficient.  Right  v.  Darbp,  I  T.  R.  }  59,  Doe  v. 
Green,  4  Esp.  199,  Doe  v.  Kightley,  7  T.  R.  63,  Howard  v.  fVem- 
sley,  6  Esp.  53.  Thus  notice  on  the  28th  of  September  to  quit  on 
the  ensuing  25th  of  March  is  sufficient.  Roe  v.  JOoe,  6  Bingh.  574.« 
But  the  period  may  be  controlled  by  special  agreement  or  local 
custom.  Roe  v.  Chamock,  Peake,  4  Timmins  v.  Rowlinson,  3  Burr. 
1009.  Where  the  tenancy  is  for  less  than  a  year,  the  length  of  the 
notice  must  be  regulated  by  the  letting,  as  a  month's  notice  for  a 
monthly  letting.  Doe  v.  HasseU,  1  Esp.  94.  see  Wilson  v.  Abbott,  3 
B.  and  C.  88.'  The  notice  must  expire  at  the  expiration  of  the 
year.  Right  v.  Darby,  1  T.  R.  159,  or  where  the  tenancy  is  for  less 
than  a  year,  at  the  end  of  such  shorter  period,  or  some  correspond- 
ing period.  Kemp  v.  Derrett,  3  Campb.  510.  On  a  letting  from  y^ar 
to  year,  to  quit  at  a  quarter's  notice,  the  notice  ^ust  expire  with  the 
current  year.  Doe  v.  Donovan,  I  Taunt.  555,  2  Campb.  78.  The 
tenancy  will  be  taken  primdfade  to  commence  from  the  day  of  the 
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tenant's  entrj,  and  not  with  reference  to  any  particular  da^^ 
Kemf  o.  Derrettt  8  Campb,  510.  But  where  a  tenant  entered  in 
the  middle  of  a  quarter^  nnd  afterwards  paid  for  that  half-quarter, 
and  continued  to  pay  from  the  commencement  of  a  succeeding 
quarter,  he  was  held  to  be  a  tenant  from  the  succeeding  quarter 
day.  Doe  v.  Johnson,  6  Esp.  10.  And  the  same  was  held  by  Best, 
C.  J.,  in  Doe  v.Slapleton,  3  C.  and  P.  275.*  However,  in  another 
case  wh^e  the  tenant  entered  in  the  middle  of  a  quarter,  upon  an 
agreement  to  pay  rent  quarterly,  and  for  the  half-quarter,  it  was 
left  to  the  jury  to  say  whether  the  party  was  tenant  from  the  quar« 
ter  day  prior  to  the  time  when  he  entered,  or  from  the  succeeding 
quarter  day,  and  under  the  direction  of  Lord  EUenboroagh  the 
jury  found  that  the  tenancy  commenced  from  the  preceding  quarter 
day.  •  Doe  v.  Sehoyn^  Adams  Eject  129.  If  a  tenant  holds  over 
and  pays  rent  after  the  expiration  of  his  lease,  notice  to  quit  must 
be  given  with  reference  to  the  time  of  entry  under  the  original 
lease.  Doe  v.  Samuel,  5  Esp.  173.  So  where  a  tenancy  from  year 
to  year  arises  on  payment  ot  rent,  by  a  tenant  holding  under  a  lease 
void  by  the  statute  of  frauds,  the  void  lease  will  regulate  the  time 
of  the  notice.  Doe  v.  Bell,  5  T.  R.  472,  and  see  ante,  p.  263*  Where 
the  tenant  enters  upon  difierent  parts  of  the  premises  at  different 
times,  it  is  sufficient  to  give  half  a  year's  notice  to  quit,  with  refer- 
ence (o  the  original  time  of  entry  on  the  substantial  part  of  the 
premises  demised,  which  will  be  good  for  all.  Doe  v.  Snowdon,  2 
JV.  Bl  1224,  Doe  v,  Spence,  6  East,  120,  Doe  v.  fVaHdns,  7  East, 
651.  .A  holding  from  Michaelmas  primd  facie  signifies  Michael- 
mas new  style.  Doe  v.  Vince,  2  Campb,  257.  But  where  the  te* 
nancy  was  from  Michaelmas  to  Michaelmas,  Lord  Kenyon  permit- 
ted evidence  to  be  given,  that  by  the  custom  of  the  country,  such 
a  tenancy  was  considered  to  be  from  old  Michaelmas.  Farley  a 
Wood,  Runn.  Ej.  112,  1  Esp.  198,  S.  C.  Doe  v.  Benson,  4  B.  and 
A,  588,*  And  where  the  notice  was  delivered  on  Sept.  27,  to  quit 
**  at  the  expiration  of  the  term  for  which  you  hold  the  same,"  which 
notice  was  served  personally  on  the  tenant  who  observed,  **  I  hope 
Mr.  M.  does  not  mean  to  turn  me  out,"  Holroyd,  J.,  permitted  the 
lessor  to  prove  that  it  was  the  general  custom  in  that  part  of  the 
country  where  the  demised  lands  lay  to  let  the  same  irom  Lady- 
day  to  Lady-day,  and  that  the  defendant's  rent  was  due  at  Michael- 
mas  and  Lady-day  respectively ;  and  he  directed  the  jury  to  pre- 
sume that  tiiis  tenancy,  like  other  tenancies  in  that  part  of  the 
country,  was  from  Lady-day  to  Lady-day.  Doe  v.  Lamb,  Adams 
Eject  316,  M  ed.  So  evidence  of  the  intention  of  the  parties  is 
admissible.  Dew  v,  Hopkinson,  3  D.  and  R,  507.*  Where  the  te- 
nancy is  from  old  Michaelmas,  a  notice  to  quit  at  Michaelmas  ge- 
nerally is  good.  Doe  o.  Vince,  2  Campb.  256.  But  where  in  a  lease 
by  deed,  the  tenancy  was  ^*  from  the  feast  of  St.  Michael,"  it  was 
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held  that  those  words  imported  new  Micbad^as,  and  could  not  be 
shown  by  extrinsic  evidence  to  refer  to  oZ(2  Michaelmas.  Doe  v.  Lea^ 
11  East^  312,  4  B.  and  A  589.^  A  notice  to  quit  not  personally 
served  upon  the  tenant  is  not  of  itself,  even  prima  facie  evidence  of 
the  tenancy  having  commenced  at  that  period  of  the  year  at  which 
the  notice  expires.  Doe  v.  Calvert,  2  Campb.  388.  !But  if  person* 
ally  served -upon  the  tenant,  who  does  not  object  to  it,  it  is  primA 
facie  evidence  of  the  commencement  of  the  tenancy,  if  a  specific 
time  for  quitting  be  mentioned.  Thomas  v.  Thomas,  2  Campb.  648, 
Doe  V.  Foster^  13  Eastj  405.  But  such  evidence  may  be  rebutted 
by  showing  the  period  when  the  tenancy  did,  in  fact  commence. 
Oakapple  v.  Copms^  4  T.  R,  361.  Where  no  specific  time  to  quit 
was  mentioned  but  the  notice  was  to  quit  "  at  the  expiration  of 
the  current  year,^  and  a  declaration  in  ejectment  Was  served 
nearly  a  year  afterwards,  laying  the  demise  half  a  year  after  the 
notice,  and  the  tenant  on  being  served  with  the  declaration  made 
no  objection  to  the  notice  to  quit,  nor  set  up  any  right  to  a  longer 
possession.  Lord  Ellenborough  held  that  It  was  a  question  for  the 
lury  to  determine,  whether  the  tenant  must  not  be  understood  as 
naving  admitted  that  the  tenancy  was  determined  by  the  notice. 
Doe  V.  Woombwellj  2  Campb.  559.  So  where  a  notice  was  given 
to  a  weekly  tenant  to  quit  **  on  Friday  provided  his  tenancy  ex- 
pired on  Friday,  or  otherwise  at  the  end  of  his  tenancy  next  after 
one  week  from  the  date  of  this  notice,"  upon  an  ejectment  brought 
after  a  sufficient  time  had  elapsed,  to  cover  a  tenancy  commencing 
on  any  day  of  the  week,  the  notice  was  held  sufficient.  Doe  v. 
ScoU^  6  Bingh,  362.^  If  the  tenant  upon  application  by  his  land- 
lord, state  his  tenancy  to  have  commenced  on  a  particular  day,  he 
is  concluded  from  dbputing  the  accuracy  of  such  statement.  Doe 
V.  Lambley,  2  Esp.  635.  A  receipt  for  rent,  stating  it  to  be  a  year's 
rent,  up  to  a  particular  day,  is  primA  facie  evidence  of  the  com- 
mencement of  the  tenancy  at  that  day.  Doe  v.  Samuel,  5  Esp.  1'73. 
Notice  to  quitf  to  whom  to  be  given.'^  One  of  several  join  tenants 
may  give  notice,  which  will  be  good  for  hiis  share.  Doe  v.  Chaplirif 
3  Taunt  120.  And  where  a  notice  is  given,  signed  by  a  stranger 
professing  to  be  an  agent  for  all  the  joint-tenants,  their  subsequent 
recognition  of  his  authority  will  be  sufficient.  Goodtitle  v.  Wood- 
ward,  3  B.  and  A.  689.<  Where  the  ejectment  is  brought  by  one 
person,  the  bringing  of  the  action  seems  a  sufficient  recc^nition  of 
his  agent's  authority ;  but  if  the  defendant  holds  under  several 
landlords,  the  mere  fact  of  bringing  the  ejectment  in  their  names 
wUl  hardly  be  sufficient,  as  it  may  have  been  brought  by  one  of  the 
lessors  in  the  name  of  all,  without  any  joint  authority ;  some  fur- 
ther evidence  therefore  seems  necessary,  such  as  proof  by  the  at- 
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torney,  that  the  actiM^Jias  been  brought  under  the  joint  direction 
of  the  several  lessors.  2  PhilL  Evid,  *230.  If  the  landlords  are 
partners  in  trade,  in  a  notice  the  names  of  all  signed  by  one  only 
is  valid.  Doe  v.  Hulme,  2  M.  and  R,  433,  .Where  a  le^se  for 
twenty-one  years  contained  a  provisio,  that  in  case  either  landlord 
or  tenant,  or  their  respective  heirs  and  executors,  wished  to  deter- 
mine it  at  the  end  of  the  first  fourteen  years,  and  should  give  six 
months'  notice  in  writing  under  his  and  iJieir  respective  hands,  the 
term  should  cease ;  it  was  held  that  a  notice  to  quit,  signed  by  two 
only  of  three  executors  of  the  original  lessor,  to  whom  the  free- 
hold was  devised  as  joint-tenants,  expressing  the  notice  to  be  given 
on  behalf  of  themselves  and  the  third  executor,  was  bad,  notwith- 
standing a  subsequent  recognition  of  it  by  the  third  executor.  Sight 
V,  CuiheUrb  EasU  491.  A  receiver  appointed  by  the  Court  of 
Chancery  with  authority  to  let  lands,  has  also  authority  to  give  a 
notice  to  quit.  Doe  v.  Read,  12  East,  57.  A  verbal  notice  from  a 
steward  of  a  corporation  is  sufficient  without  showing  an  authori- 
ty under  seal.  Doe  v.  Pierce,  2  Campb.  96.  Where  there  was  a 
proviso  in  a  lease  for  twenty-one  years,  that  if  either  of  the  par- 
ties should  be  desirous  to  determine  it  in  seven  or  fourteen  years, 
it  should  be  lawful  for  either  of  them,  his  executors  or  administra- 
tors, so  to  do  upon  twelve  months'  notice  to  the  other  of  them,  his 
heirs,  executors,  or  administrators,  it  was  held  thut  the  devisee  of 
the  lessor  was  entitled  to  give  such  notice.  Roe  v.  Hayley,  12 
East,  464. 

Notice  to  quit,  to  whom  to  be  given,"]  Where  the  premises  have 
been  underlet,  the  subtenancy  must  be  determined  either  by  a  no- 
tice from  the  lessor  to  the  lessee,  or  from  the  lessee  to  the  sublessee ; 
a  notice  from  the  lessor  to  the  sublessee  is  inoperative.  Pleasant  v, 
Benson,  14  Ea^t,  234.  Roe  v.  Wiggs,  2  JV*.  R.  330.  The  notice 
from  the  lessor  to  the  lessee  should  be  served  upon  the  latter,  for 
where  the  service  was  upon  a  relation  of  the  subtenant  on  the 
premises.  Lord  Ellenborough  ruled  the  service  to  be  insufficient, 
though  the  notice  was  addressed  to  the  original  lessee.  Doe  tx 
Levi,  Adams  Eject  115.  Where  A.  had  been  tenant  of  certain 
premises,  and  upon  his  leaving  them  B.  took  possession,  it  was  held 
that  in  the  absence  of  any  evidence  to  the  contrary  it  might  be 
presumed  that  he  came  in  as  assignee  of  A.,  although  he  had  never 

Said  rent,  and  that  notice  to  quit  was  rightly  given  to  B.  Doe  v. 
Villiams,  6  B.  cthd  C.  41.^  Where  a  corporation  is  tenant,  notice 
to  quit  should  be  given  to  the  corporation,  and  served  upon  its  offi- 
cers.    Doe  V,  Woodman^  8  East,  228. 

Notice  to  quit,  form  of,"]  The  notice  may  be  by  parol,  unless  re- 
quired to  be  in  writing  by  agreement  of  the  parties,  Timmins 
V.  Rowlinson.  3  Burr.  1603,  Doe  v.  Crick,  5  Esp.  196,  or  by  the 
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•provisions  of  a  power.  Legg  v.  Benton,  WiOes^  43*  Though  the 
courts  listen  with  reluctance  to  objections  to  the  form  of  the  notice, 
Doe  V.  Archer,  14  East,  245,  it  must  yet  be  explicit  and  positive, 
and  not  give  the  tenant  an  option  of  continuing  under  a  new  agree- 
ment; but  a  notice  to  quit,  ''or  I  shall  insist  on  double  rent,"  was 
held  good,  because  the  latter  part  of  the  notice  evidently  referred 
only  to  the  penalty  inflicted  by  4  Gea  11.  c.  28,  though  the  terms 
of  that  statute  which  gives  double  the  annual  value,  were  mistaken. 
D,  V.  Jackson,  Dough  175.  If  the  notice  had  really  contained  the 
option  of  a  new  agreement,  and  said  for  instance,  "  or  else  that  you 
aeree  to  pay  double  rent,"  it  would  not  have  been  good.  Per  Lord 
Jnansfield,  tbid.  So  where  the  notice  was  to  quit ''  on  the  25th  day 
of  March,  or  8th  day  of  April  next  ensuing,"  and  was  delivered  be- 
fore new  Micbealmas  day,  it  was  held  good  as  intended  to  meet  a 
holding,  commencing  either  at  new  or  old  Lady-day,  and  not  to 
give  an  alternative.  Doe  v.  Wrightman,  4  Esp,  5.  So  in  case  of 
an  obvious  mistake  the  courts  will  hold  the  notice  good,  as  where  a 
notice  was  given  at  Michaelmas,  1795,  to  quit  at  Lady-day,  '^  which 
will  be  in  the  year  1794,"  and  the  defendant  was  told  at  the 
time  of  the  service  of  the  notice,  that  he  must  quit  at  next  Lady- 
day.  Doe  t).  KighUey,  7  T.  R.  63.  So  a  notice  dated  27th  Septem- 
ber, and  served  on  the  28th,  requiring  the  tenant  to  quit  at  Lady- 
day  next,  will  be  understood  to  mean  Lady-day  in  the  succeeding 
year.  Doe  v,  CuUeford,  4  Z>.  and  R,  248."  A  misdescription  of  the 
premises  which  can  lead  to  no  mistake  will  not  be  fatal,  as  where 
a  house  is  described  as  <'  the  Waterman's  Arms,"  when  in  fact  it 
is  called  **  the  Bricklayer's  Arms,"  there  being  no  sign  called  the 

Waterman's  Arms  in  the  parish.  Doe  v. ,  4  Esp,  185.    As  a 

lessor  cannot  determine  the  tenancy  as  to  part  of  the  things  de- 
mised, and  continue  it  as  to  the  rest,  the  notice  must  include  all  the 
premises  held  under  the  same  demise,  and  the  courts  will,  if  possible, 
eive  eSect  to  the  notice,  so  as  to  dete/mine  the  tenancy  altogether. 
Doe  V.  Archer,  14  East,  245.  Doe  v.  Church,  3  Campb.  71.  Where 
the  notice  is  in  writing,  it  is  not  necessary  that  it  should  be  directed 
to  the  tenant  in  possession,  provided  it  be  personally  served  upon 
him ;  Doe  o.  WrigfUman,  4  Esp*  5 ;  and  where  it  is  directed  to  him 
by  a  wirong  christian  name,  and  he  keeps  it,  the  irr^ularity  is 
waived.  Doe  v.  SpiUer,  G  Esp.  70.  A  notice  to  quit  to  a  tenant  of 
lands  originally  demised  to  the  rector  and  churchwardens  of  a  parish, 
and  their  successors  in  trust,  signed  by  the  rector  and  churchwar- 
dens, requiring  the  tenant  to  deliver  up  the  premises  to  the  rector 
and  churchwardens^  the  time  being,  is  bad.  Doe  v.  Fairchugh^  6 
M.  andS.AO. 

Notice  to  quit,  service  of.]    It  is  sufficient  if  the  notice  is  deliver- 
ed and  explained  to  tfie  servant  of  the  tenant  at  his  dwelling-house, 
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though  the  dwelling-house  be  not  on  the  demised  premises^  such 
servio^aiibrding  presumptive  evidence,  that  the  notice  came  to  the 
hands  of  the  tenant,  the  servant  not  being  called ;  Jonee  v.  Marshy 
4  T,  R.  4G4 ;  and  it  is  sufficient,  though  the  tenant  be  not  inform- 
ed of  it,  till  within  half  a  year  of  its  expiration  ;  Doe  o.  DunboTf 
1  M.  and  M,  10;  but  it  is  not  sufficient  that  the  notice  was  left  at 
the  tenant's  dwelling-house,  without  showing  that  it  was  delivered 
to  a  servant,  &c.  hoe  v.  Luc  as  j  5Esp,  153.  Service  of  the  notice, 
on  the  premises,  upon  one  of  two  join  tenants  who  resides  on  the 
premises,  is  presumptive  evidence  of  the  notice  having  reached  the 
other  jointenant.  JJoe  v,  JVatkins,  7  East^  557.  Doe  v.  Crickyb  Esp, 
196.  If  there  be  a  sub-tenant,  the  notice  from  the  original  lessor 
must  be  served  upon  the  lessee.  Vide  supra.  Notice  to  a  corpora- 
tion may  be  served  upon  its  officers.  Doe  o.  Woodman^  8  East^  228. 

Notice  to  quit,  waiver  q/!]  The  notice  may  be  waived  by  the  ac- 
ceptance of  rent  after  the  expiration  of  (he  notice,  but  thp  rent  must 
be  received  qua  rent,  which  is  a  question  for  the  jury.  Goodrig/U 
V,  CordwentfS  T.  i?.219.  Doe  v.  Batten,  Cou^p,  242.  Where  a  quar- 
ter's rent,  due  after  the  expiration  of  the  notice,  had  been  received 
by  the  landlord's  banker  without  any  special  authority,  though  the 
rent  was  usually  paid  to  him,  it  was  held,  in  the  absence  of  any 
proof  that  the  rent  had  .come  to  the  landlord's  hands,  not  to  be  a 
waiver.  Doe  v.  Calvert,  2  Campb.  397.  A  distress  for  rent  ac- 
cruing after  the  expiration  of  the  notice,  is  a  waiver.  Doe  v.  IfU* 
lingale,  1  H.  Bl.  311.  A  recovery  in  an  action  for  use  and  occupa- 
tion, for  a  period  subsequent  to  the  expiration  of  the  notice  seems 
to  be  a  waiver.  Birch  v.  Wright,  I  T,  R,  387.  The  notice  may 
be  waived  by  a  subsequent  notice,  for  it  recognises  a  tenancy  sub- 
sistioe  after  the  expiration  of  the  former.  Doe  v.  Palmer,  IG  East^ 
53.  But  where  a  second  notice  was  given  after  the  expiration  of 
the  first  notice,  and  after  the  commencement  of  an  ejectment,  in 
which  the  landlord  continued  to  proceed,  notwithstanding  the  se- 
cond notice,  it  was  held  no  waiver,  for  it  was  not  possible  for  the 
defendant  to  suppose  that  the  plaintiff  intended  to  waive  the  first 
'notice,  when  be  Knew  that  the  plaintiff  was,  on  the  foundation  of 
that  very  notice,  proceeding  by  ejectment  to  turn  him  out  Doe 
V.  Humphreys^  2  East,  236.  So  where,  after  the  expiration  of  a 
notice,  the  landlord  gave  a  second  notice, ''I  do  hereby  require 
you  to  quit  the  premises  which  you  now  hold  of  me,  within  14 
aays  from  this  date,  otherwise  1  shall  require  double  value,"  it 
was  ruled  that  the  latter  notice  having  for  its  object  only  the  re- 
covery of  the  double  value,  did  not  operate  as  a  waiver.  Doe  v. 
Steel,  3  Campb.  151.  So  where  no  notice  to  quit  was^  necessaiT» 
and  a  notice  was  given  <<to  quit  the  premises  which  you  hold 
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under  me^  jonr  term  therein  having  long  since  expired,"  the  court 
considered  it  a  mere  demand  of  possession,  and  not  a  recognition 
of  a  subsisting  tenancy.  Doe  v.  Inglis^  3  Taunt  54.  And  where  a 
landlord  gave  his  tenant  notice  to  quit,  but  promised  not  to  turn 
him  ou^  unless  the  premises  were  sold;  and  afterwards,  and  after 
the  expiration  of  the  notice  to  quit,  the  premises  were  sold,  but 
the  tenant  refused  to  deliver  up  the  possession,  it  was  held  that 
the  promise  was  no  waiver  of  the  notice,  and  that  the  refusal  of 
the  tenant  made  him  a  trespasser  from  the  expii^tion  of  the  notice 
to  quit  Wkiieacre  v.  Synumds,  10  Eastj  13. 

Notice  to  quitf  when  dispensed  unth.']  When  the  tenant  has  at- 
torned to  another  person,  or  done  any  act  disclaiming  to  hold  of  his 
landlord,  or  has  in  any  way  put  him  at  defiance,  the  landlord  may 
treat  him  as  a  trespasser,  and  no  notice  to  quit  will  be  necessary ; 

B,  A!  P.  96,  Doe  v.  f^hitiich  Gow^  195 ;  but  a  refusal  to  pay  rent  to 
a  devisee  under  a  contested  will,  the  tenant  declaring  that  he  was 
ready  to  pay  the  rent  to  any  person  entitled  to  it,  was  held  not  to 
dispense  with  a  notice  to  quit  Doe  v,  Pasquali,  Peake^  196.  So  it 
has  been  ruled  that  the  mere  act  of  paying  the  rent  to  a  third  per- 
son does  not  operate  as  the  forfeiture  of  a  lease.  Doe  v.  Parker, 
GcWf  180.  And  where  the  defendant,  who  held  under  a  tenant  for 
life,  received  on  his  death  a  letter  from  the  lessor  of  the  plaintiff^ 
claiming  as  heir  and  demanding  renti  to  which  the  defendant  an- 
fwered,  that  he  held  the  premises  as  tenant  to  S.,  that  he  had 
never  considered  the  lessor  of  the  plaintiff  as  his  landlord;  that  he 
should  be  ready  to  pay  the  rent  to  any  one  who  should  be  proved 
to  be  entitled  to  it;  but  that,  without  disputing  the  lessor  of  the 
plaintiff's  pedigree,  he  must  decline  taking  upon  himself  to  decide 
upon  his  claim,  without  more  satisfactory  proof  in  a  le^l  manner, 
it  was  held  that  this  was  a  disclaimer.  Doe  v.  Frowd^  4  mngk*  557/ 

On  forfeiture  of  ike  lease,']  Where  the  lessor  proceeds  on  the 
forfeiture  of  the  lease,  he  must  prove  the  demise,  ante,  p*  66,  an^ 
the  forfeiture  incurred.  Where  the  forfeiture  is  for  the  non-per- 
formance of  a  covenant,  the  lessor  of  the. plaintiff  must  give  some 
evidence  of  the  non-performance,  and  it  will  not  in  the  first  instance 
lie  upon  the  defendant  to  prove  a  performance.     Doe  v.  Robson,  2 

C.  and  P.  245.*  The  right  of  re-entry  will  appear  in  proof  of  the 
lease.  Where,  by  the  agreement  of  demise,  ii  was  "  stipulated  and 
conditioned  that  the  tenant  should  not  assign,"  &c.,  this  was  held 
to  be  a  condition  for  the  breach  of  which  the  lessor  might  maintain 
an  ejectment  Doe  o.  WaU,  8  JB.  and  C.  308.*  Where  the  lessee 
underlet,  and  in  the  underlease  there  was  a  proviso  that,  in  case  of 
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breach  of  covenant,  the  lessor  and  lessee  might  enter^  it  was  held 
that  the  lessee  alone  might  take  advantage  of  this  proviso.  Doe  v» 
White^  4  Bingh.  276/  If  the  proceeding  be  at  common  law  for 
non-payment  of  rent,  a  regular  demand  of  the  rent  with  certain 
solemnities  must  be  proved.  1  Sound.  287  (n).  Doe  v.  Pati^  3  C 
and  P.  613.*  But  by  stat.  4  G.  II.  c.  28,  where  half-a-year's  rent 
is  in  arrear,  the  lessor  may,  without  any  formal  demand  or  re-entry, 
serve  a  declaration  in  ejectment;  or  in  case  it  cannot  be  served,  or 
no  tenant  be  in  po^esston,  affix  the  same  upon  the  door  of  the  mes- 
suage, or  if  the  ejectment  be  not  for  a  messuaee,  upon  some  notorious 
place  of  the  lands,  &c.,  and  such  affixing  shall  be  deemed  legal  ser- 
vice thereof;  which  service  or  affixing  shall  stand  in  the  place  of  a 
demand  or  re-entry,  and  in  case  of  judgment  against  the  casual  ejec* 
tor,  or  nonsuit  for  not  confessing  lease,  entry,  and  ouster,  it  shall  be 
made  appear  to  the  court  where  the  said  suit  is  depending,  by  affida- 
vit, or  be  proved  upon  the  trial,  if  the  defendant  appears,  that  half-a- 
year's  rent  was  due  before  the  declaration  was  served,  and  that  no 
sufficient  distress  was  to  be  found  upon  the  demised  premises  counter- 
vailing the  arrears  then  due,  and  that  the  lessor  had  power  to  re-en- 
ter, in  such  case  the  lessor  shall  recover  judgment  as  if  the  rent  in 
arrcar  had  been  legally  demanded,  and  a  re-entry  made. 

Where  a  lease  contained  a  proviso  for  re-entry,  in  case  the  rent 
were  in  arrear  21  days  after  the  day  on  which  it  was  due,'^  being 
lawfully  demanded,''  it  was  held  (Lord  Ellenborough  diss.)  to  be 
within  the  statute,  and  that  it  was  unnecessary  to  prove  an  actual 
demand.  Doe  v.  Alexander,  2  M  and  S.  5  A  and  A,  385.'  Un- 
der this  statute  the  landlord  must  be  prepared  with  evidence  of 
the  service  of  the  declaration  in  ejectment,  or  of  the  affixing  of 
the  same  to  the  door  of  the  messuage,  &c.,  that  half-a-year's  rent 
was  due,  and  that  no  sufficient  distress  was  found  on  the.  premises. 
It  is  no  ground  of  nonsuit  that  the  declaration  was  served  on  a 
day  subsequent  to  the  day  on  which  the  demise  was  laid,  that  be- 
ing after  the  rent  became  diie.  Doe  v.  ShmocrosSt  8  B.  and  C.  752." 
Evidence  that  there  was  no  sufficient  distress  on  the  premises,  on  a 
certain  day  between  the  day  when  the  rent  became  due  and  the 
service  of  the  declaration,  is  sufficient  prima  facie  evidence.  Doe 
V.  Fuchauy  15  East,  286.  It  must  appear  that  every  part  of  the 
premises  has  been  searched,  Rees  v.  King,  cited  2  B.  and  B.  514,« 
Forest,  19.  Unless  the  tenant  prevented  the  landlord  from  having  ac- 
cess to  the  premises,  as  by  locking  the  doors.  Doe  v.  Dyson,  1 M.  and 
M  77.  A  variance  between  the  amount  of  rent  proved  to  be  due, 
and  that  demanded  in  the  lessor  of  the  plaintiff's  particulars,  is 
immaterial.  Jenny  v.  Moody,  3  Birigh.  3.^    Where  the  action  is 
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brought  on  a  proviso  of  re-entry  in  case  of  breach  of  covenant,  and 
a  particular  of  the  breaches  has  been  given,  the  proof  must  be  ac- 
cording to  the  terms  of  the  particular.  Boe  v,  PhiKps^  6  71  R.  507. 
If  brought  on  a  forfeiture  mcurred  by  underletting,  it  is  sufficient, 
primd  jacie^  to  prove  a  third  person  in  possession  of  the  premises, 
acting  and  appearing  as  the  tenant,  and  the  declarations  of  such 
person  are  said  to  be  evidence.  Doe  v.  Rickarby^  5  Esp,  4 ;  sed 
vide  Doe  v.  Paine,  1  Stark  66.1 

Forfeiture  wanted*^  Where  the  lease  is  voidable,  and  not  void, 
the  defendant  may  show  that  the  forfeiture  has  been  waived.  A 
lease  for  lives  is  voidable  only,  though  the  condition  be  that  the  lease 
**  shall  be  void.**  I  Sound.  287,  d  (n).  In  a  lease  for  years  if  the 
condition  be,  that  the  lease  '<  shall  be  void,''  it  is  voidable  only  at 
the  option  of  the  lessor,  Doe  v.  Banks,  4  B,  and  A.  401.*^  Read  v. 
Farr,  6  M.  and  S.  121 ;  so  if  the  condition  be,  that  **  the  lessor  shall 
re-enter,"  the  term  is  only  voidable.  PennanCs  case,  3  Re'p.  64,  a. 
Goodright  v,  Davids,  Cowp.  804.  And  where  the  proviso  was, 
^  that  if  the  rent  should  be  in  arrear  for  twenty-one  days  after  de- 
mand made,  or  if  any  of  the  covenants  should  be  broken,  then  the 
term  thereby  granted,  or  so  much  thereof  as  should  be  then  unex- 

Eired,  should  cease,  determine,  and  be  wholly  void;  and  it  should 
e  lawful  to  and  for  the  landlord  upon  the  demised  premises  wholly 
to  re-enter,  and  the  same  to  hold  tor  his  own  use,  and  to  expel  the 
lessee,''  it  was  held  that  the  lease  was  voidable  only,  and  not  void, 
and  that  the  landlord  was  bound  to  re-enter  in  case  of  forfeiture. 
Amsby  v.  Woodbradard,  6  B.  and  C.  519.^  Merely  lying  by  and 
witnessing  a  forfeiture  is  not  a  waiver;  Doe  v,  Allen,  3  Taunt.  78 ; 
but  acceptance  of  rent  accruing  since  the  forfeiture,  is  a  waiver; 
to  constitute  such  waiver,  the  lessor  must  have  notice  of  the  for- 
feiture, which  is  a  material  and  issuable  fact.  Goodright  v.  Davids, 
Cowp.  804*  Rowe  v.  Harrison,  2  7.  R.  430,  431.  PennanCs  case, 
8  Rep,  64,  h.  So  bringing  an  action  of  covenant  for  such  rent  is  a 
waiver.  Roe  v.  Mnshull,  B.  JV.  P.  96 ;  see  S.  C.  Selw.  JVC  P.  677. 
The  lessor  does  not  waive  hb  right  of  re-entry  by  taking  an  insuffi^ 
cient  distress  for  the  rent,  by  the  non-payment  of  which  the  lease 
became  forfeited.  Brewer  v.  Eaton,  3  Dough  cited  6  T.  R,  220. 
And  where  a  lease  contained  a  clause  of  re-entry  in  case  the  rent 
should  be  in  arrear  21  days,  and  there  should  be  no  sufficient  dis- 
tress. Lord  EUenborough  held  that  the  landlord,  having  distrained 
within  the  21  days,  but  continued  in  possession  after,  did  not  waive 
bis  right  of  re-entry.  Doe  v.  Johnson,  I  Stark.  41 1."  If  the  breach 
be  a  continuing  one,  as  the  using  rooms  in  a  manner  prohibited  by 
the  lease,  the  acceptance  of  rent  after  such  user  is  not  a  waiver  of 
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the  forfeiture  incurred  by  the  subsequeBi  coDtiDuiug  user.  Doe  v. 
Woodbridge,  9  B.  and  C.  376.- 

Where  a  lease  contained  a  general  covenant  to  repair,  and  a 
covenant  to  repair  upon  three  months'  notice,  Lord  Eilenborough 
held  that  the  landlord,  by  giving  a  notice  ^  to  repair  forthwith,!*, 
had  not  waived  his  right  of  re-entry  for  the  breach  of  the  general 
covenant.  Roe  v,  Paine^  2  Campb.  520.  But  where  a  lease  con- 
tained covenants  to  keep  the  premises  in  repair,  and  to  repair 
\vithiu  three  months  after  notice,  and  a  clause  for  re-entry  for  the 
breach  of  any  covenant,  and  the  premises  being  ouif  of  repair,  the 
landlord  gave  a  notice  to  repair  within  three  months ;  it  was  held 
that  this  was  a  waiver  of  the  forfeiture  incurred  by  the  breach  of 
the  general  covenant  to  keep  the  pvemises  in  repair,  and  that  the 
landlord  could  not  bring  ejectment  until  the  expiration  of  the  three 
months.  Doe  d,  Morecrttft  v.  MetiXy  4  B.  <ind  C.  606.*  In  Doe  xk 
Payn^  the  language  of  the  notice  was  very  difierent,  the  tenant 
was  required  to  put  the  premises  in  repair  forthwith ;  that  did  not 
(Hrevent  the  landlord  from  bringing  his  ejectment  at  any  time.  Per 
Bayley,  J.,  ibid.  609 ;  see  Doe  v.  Miller^  2  C.  and  P.  34a» 

In  some  cases  the  acts  of  the  lessor  may  prevent  the  accruing  of 
a  forfeiture,  as  in  the  following  case  of  an  ejectment  on  forfeituro 
tor  breach  of  covenant,  in  a  lease  wherein  the  lessee  covenanted  to 
insure  in  the  joint  names  of  himself  and  the  lessor,  and  in  two- 
I  thirds  of  the  value  of  the  prembes  demised.     The  lessee  had  in- 

I  sured  in  his  own  name  only,  and,  as  contendedf  ta  a  leas  amount 

tfaaa  two-thirds  the  value  of  the  premises.  Both  parts  of  the  lease 
remained  in  the  possession  of  the  lessor,  and  an  abstract  only  had 
been  delivered  by  him  to  the  lessee,  ^hich  contained  no  mention 
that  the  insurance  was  to  be  in  the  Joint  names,  though  it  stated 
that  it  was  to  be  in  two-thirds  of  the  value  of  the  premises.  The 
lessor  of  the  plaintiflf  had  previously  insured  the  premises  at  the 
same  sum  as  the  defendant  It  was  held  that  the  conduct  of  the 
lessor  being  such  as  to  induce  a  reasonable  and  cautious  man  to 
conclude  that  he  was  doing  all  that  was  necessary  or  required  of 
him  in  insuring  in  his  own  name,  and  to  the  amount  insured,  be 
could  not  recover  for  a  forfeiture,  though  there  was  no  dispensatioD 
or  release.    Doe  v.  Rowe^  1  it.  and  M  343. 

The  tenant  may  prevent  the  forfeiture  by  tendering  the  rent. 
**  The  statute  is  beneficial  to  the  tenant  as  well  as  the  landtotd. 
It  relieves  the  latter  from  the  necessity  of  making  a  demand  with 
all  the  precision  required  at  common  law,  and  the  tenant  incurs  no 
forfeiture  until  the  declaration  in  ejectment  is  served  vpon  him ; 
and  if  at  that  time  he  is  ready  to  pay  the  rent,  although  he  did  not 
tender  it  when  it  was  due,  it  gives  him  the  same  benefit  as  if  be 
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had  teadered  it  at  that  tioie.    Per  Hobroyd,  J.  Doe  v.  ShaidtrosSf  8 
A  and  C.  756.«    See  Co.  LiU.  202,  (u 

By  Hevr^ai-Law. 

Where  the  lessor  of  the  plaintiff  claims  as  heir-at-law,  he  must 
prove  that  the  ancestor  from  wliom  he  claims  was  actually  seised 
of  the  lands,  &c. ;  or  if  he  claim  as  heir  to  a  remainderman,  that 
the  ancestor  from  whom  he  claims  was  the  person  in  whom  the 
nsmainder  first  vested  by  purchase.  Radcliffe^s  case,  3  Rep.  42,  a* 
Waik,  on  desc.  120.  2.  That  he  is  heir  to  such  ancestor,  and  where 
he  claims  as  heir  to  one  in  remainder,  that  the  remainder  has  vest- 
ed in  possession. 

Proof  of  seising  The  scistn  in  fee  maj  be  proved  by  showii^  the 
ancestor  in  actual  possession,  or  that  he  received  rent  from  the 
person  in  possession,  which  is  presumptive  evidence  of  seisin  ia 
fee.  Co.  Liu.  15  a.  B.  N.  P.  103.  Jmpte  v.  Price,  4  Tauni.  326, 
ante^  p.  15.  So  proof  of  possession  of  the  premises  by  the  ances-. 
tor's  lessee  for  years,  is  evidence  of  seisin,  for  the  possession  of 
tenant  for  years  gives  aa  actual  seisin  to  the  owner  ot  the  inheri- 
tance^ Co.  Liu.  248,  a.  Bushley  v.  Dixon,  8  B.  and  C.  208.  >-  So 
the  possession  of  guardian  in  socage  confers  an  acttial  seisin  upon 
the  infant.  Doe  v.  Newman,  3  frils.  516.  Evidence  of  shooting 
and  appointing  a  gamekeeper  by  the  lord  of  a  manor  is  not  proper- 
ly  referable  to  a  right  of  soil.  Per  Bayley,  J.,  TyrwhiU  v.  JVyime, 
2  B.  and  A.  560.  The  declarations  of  a  deceased  tenant  that  he 
held  under  a  particular  person  are  admissible  to  prove  the  sebin 
of  that  person.     Uncle  v.  fVaison,  4  Taunt  16. 

Prooj  cf  descent."]  The  lessor  of  the  plaintiff  must  ptove  that 
all  the  intermediate  heirs  between  himself  and  the  ancestor  from 
whom  he  claims,  are  dead  without  issue.  Richards  v.  Ridiards, 
15  East,  294  (n).  As  to  the  presumption  of  the  duration  of  life, 
inJte  ante,  p.  18.  If  the  lessor  of  the  plaintiff  claim  as  collateral 
heir,  he  must  prove  the  descent  of  himself  and  the  person  last 
seised  frem  a  common  ancestor,  or  at  least  from  two  brothers  or 
sistei^  Doe  v.  Lord,  2  W.  BA 1100.  Births,  marriages,  and  deaths, 
may  be  proved  by  examined  copies  of  entries  in  parbh  reeistersp 
and  proof  df  the  identity  of  the. persons  therein  named,  ana  of  the 
parties  in  questioOi  Ante,  pp.  62, 1 14.  The  herald's  books,  ante, 
p.  113,  declarations  of  deceased  members  of  the  family,  ante,  p.  20, 
descriptions  in  family  bibles,  memorandums  by  members  of  the  fa- 
mily, recitals  in  family  deeds,  monumental  inscriptions,  inscriptions 
on  rings,  old  pedigrees  hung  up  in  family  mansk>ns,  and  the  like; 
are  admissible  to  prove  a  pedigree.  Ibid.  In  proving  a  marriage  it 
is  not  necessary  in  the  first  instance  to  give  evidence  of  the  regular 

^  10 Bsf •  Cos. Law Rspi. 9S3.    MOId.85. 


344  Ejectment. — By  Heir'at^Law. 

publication  of  the  banns,  or  of  the  regularity  of  the  license,  for 
the  presumptive  proofs  of  marriaee  have  not  been  taken  away  by 
the  marriage  act.  Devereux  v.  Much  Dew  Churchy  1  W.  BL  367. 
And  since  that  act  a  marriage  may  be  proved  by  reputation  as 
well  as  before.  Reed  v.  Passer^  Peake,  233 ;  or  by  the  presump- 
tion arising  from  cohabitation.  B.  A*.  P.  114.  Even  where  the 
parents  are  alive,  reputation  is  sufficient  evidence  of  the  marriage 
m  ejectment  by  the  son.  Doe  v,  Flemings  4  Bingk.  266."  Either 
of  toe  married  parties,  provided  they  be  not  interested,  is  competent 
to  prove  or  disprove  the  marriage.  Goodright  v.  MosSf  Caujp. 
593.    As  to  Fleet  marriages,  see  ante,  p.  114. 

The  declarations  of  a  relative  are  not  evidence  when  the  rela- 
tive himself  can  be  produced,  PendereU  v.  PendereU^  2  Sir.  925; 
and  declarations  made  after  a  suit  commenced,  or  a  controversy 
preparatory  to  one,  cannot  be  admitted  Berkeley  peerage  case,  4 
Campb.  401,  ante,  p.  20. 

Defence. 

Illegitimacy,']  The  defendant  may  prove  the  marriage  void  by  a 
prior  marriage,  want  of  age,  want  of  reason,  or  the  non-observance 
of  the  solemhities  required  by  the  marriage  act.  2  Phill.  Ev.  235. 
The  marriage  of  a  minor  by  license  without  the  consent  of  the 
father  is  good,  the  4  Geo.  iV.  c.  75,  s.  16,  being  directory  only. 
IL  V.  Inhab.  of  Birmingham,  8  B.  and  C.  29^^ .  But  by  s.  22,  if  any 
person  shall  knowingly  and  wilfully  intermarry  in  any  other  place 
than  a  church,  or  such  public  chapel  wherein  banns  may  be  law- 
fully  published,  unless  by  special  license,  or  shall  knowingly  and 
wilfully  intermarry  without  due  publication  of  banns  or  license 
from  a  person  or  persons  having  authority  to  grant  the  same  first 
had  and  obtained,  or  shall  knowingly  and  wilfiuly  consent  to  or  ac- 
quiesce in  the  solemnization  of  such  marriage  by  any  person  not 
being  in  holy  orders,  the  marriages  of  such  persons  shall  be  nidi 
and  void.'  To  prove  the  ill^timacy  of  a  child,  want  of  access,  or 
any  other  circumstances  which  tend  to  show  that  the  husband 
could  not,  in  the  course  of  nature,  have  been  the  father  of  his 
wife's  child,  are  good  evidence.  R.  a  Luffe,  8  East,  206 ;  and  pre- 
sumptive evidence  of  non-access  is  admissible.  Goodright  v,  Saul, 
4  71  R,  356.  Whenever  a  husband  and  wife  are  proved  to  have 
been  together  at  a  time  when,  in  the  order  of  nature,  the  husband 
might  have  been  the  father  of  the  child  if  sexual  intercourse  did 
then  take  place,  such  sexual  intercourse  is  primd  facie  to  be  pre- 
sumed, and  it  is  incumbent  on  those  who  dispute  the  legitimacy  of 
the  child  to  disprove  the  fact  of  sexual  intercourse  having  taken 
place  by  evidence  of  circumstances  which  afbrd  an  irresistible 
presumption  that  it  could  not  have  taken  place,  and  not  by  mere 
evidence  of  circumstances  which  may  amrd  a  balance  c(  pro- 
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babOities  against  the  fact,  that  sexual  intercourse  did  take  place.  Per 
Sir  J.  Leach^  M  R.  Head  v.  Head,  1  Sim.  and  Stu.  152,  S.  C.  af- 
firmed^  1  Turner ^  139,  see  the  Banbury  peerage  cdsef  I  Sim.  and 
Situ  153,  Morris  v.  Davies^  3  C.  and  A  218,  427."  In  case  of  a 
separation  d  mensa  et  ihoro,  the  children  born  during  that  period 
wUl  be  bastards  unless  access  be  proved.  SL  George  and  St.  Mar- 
garetf  1  Salk.  123.  A  wife  will  not  be  permitted  to  prove  the  non- 
access  of  her  husband,  but  she  is  competenl^^  prove  the  fact  of 
her  connexion  with  the  person  whom  she  charges  as  being  the  real 
father  of  her  child.  R.  v.  Luffe,  8  Rast,  203. 

By  Devisee  of  Freehold  Interest. 

Where  the  lessor  claims  a  freehold  interest  by  devise,  he  must 
prove :  1.  The  seisin  of  the  testator,  vide  ante^  p.  343.  2.  The  re- 
gular execution  of  the  will,  vide  ante^  p.  72 ;  and  in  case  there  are 
any  estates  limited  by  the  will  prior  to  the  devise  to  hinwelf,  the 
determination  of  such  estates.    3.  The  death  of  the  testator. 

Where  the  devisee  of  an  estate  refused  to  take  it,  saying  she  was 
entitled  as  heir*at-law,  and  would  not  accept  any  benefit  by  the 
will  of  the  devisor,  it  was  held  that  this  was  not  such  a  disclaimer 
as  prevented  her  from  afterwards  bringing  ejectment,  and  relying 
on  her  title  as  devisee.  Doe  v.  Smyths  6  B.  and  C.  112.^ 

Defence. 

The  defendant  may  impeach  the  wiil>  either  by  showing  that  it 
is  a  fonsery,  or  by  proving  the  incapacity  of  the  testator  to  make  a 
wilL  Thb  incapacity  may  arise  either  from  coverture  or  infancy. 
SiaL  34, 35,  H.  VUL  c  5,  $•  ft ;  or  from  idiocy,  or  non  sane  memory. 
Ibid,  the  Marquis  of  Winch,  case^  6  Rep.  23,  a.  So  it  may  be  shown 
that  the  will  was  made  under  duress,  or  obtained  by  fraud.  Doe  v. 
Atten^  ST.R.  147. 

fPtil  void  from  idiocy^  or  non  sane  memory.']  It  is  not  enough 
that  the  testator,  when  he  makes  his  will,  should  have  sufficient 
memory  to  answer  familiar  and  usual  questions,  but  he  ought  to 
have  a  disposing  memory,  so  as  to  be  able  to  make  a  disposition  of 
his  lands  with  understanding  and  reason.  Marquis  of  Winch,  case^ 
6  Rep.  23,  a.  If  the  defendant  succeed  in  proving  that  the  testa* 
tor  has  been  aSected  by  habitual  derangement,  then  it  is  for  the 
etcher  party  who  claims  under  the  will,  to  show  sanity  and  compe- 
tency, at  the  period  when  the  act  was  done.  AUy-Gen.  v.  PariUkert 
3  Br.  C.  C.  441.  1  PhiUim.  100. 

• 

Revocation  of  will  by  subsequent  WA]    The  defendant  may  s)iow 
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(he  will  revoked  **  by  some  other  will  or  codicil  in  wri(iBg,"  ac- 
cording to  the  6th  sect,  of  the  statute.  Such  second  will,  to  ope- 
rate as  a  revocation,  mast  be  executed  according  to  the  requi- 
sitions of  the  5th  section  ot  the  statute.  See  ante^p.  78.  EcclesUme 
V.  Speake,  Carth.  80.  If  the  second  devise  do  not  expressly  revoke^ 
it  revokes  only  as  far  as  is  clearly  inconsistent  with  the  former 
devise.  Harwood  v.  GoodrighU  Caivp.  87. 

Revocation  of  tmll  by  other  writing.Ji  By  the  6th  sect  of  the 
statute  of  frauds  a  will  may  be  revoked  "  by  some  other  will  or 
codicil  in  writing,  or  other  writing  of  the  devisor,  signed  in  the  pre- 
sence of  three  or  four  witnesses,  declaring  the  same."  This  statute 
does  not  require  the  witnesses  to  subscribe  or  attest  the  writing  in 
the  presence  of  the  devisor,  or  indeed  to  subscribe  it  at  all.  Town- 
send  V.  Pearcey  8  Vin.  Ah.  Devisey  p.  142. 

Revocation  of  will  by  cancelling^  4*c.]  By  the  same  section  of  the 
statute  a  will  may  be  revoked  "  by  burning,  cancelling,  tearing,  or 
obliterating  the  same  by  the  testator  himself,  or  in  Us  presence, 
and  by  his  directions  and  consent"  The  act  must  be  done  with  an 
intention  of  revokine,  and  though  the  burning  or  tearing  be  partial 
or  incomplete,  yet  if  done  with  an  intention  to  revoke,  it  will  ope- 
rate as  a  revocation.  Bibb  v.  Thomas,  2  W.  BL  1043,  Winsor  v. 
Pratt,  2  B.  and  B.  OdO.'^  It  is  a  question  of  fact  for  the  jury, 
whether  the  testator  had  completed  the  intended  act  of  revocation. 
Doe  V.  Perks,  Gow,  193.  The  declarations  of  the  testator  at  the 
time  of  doing  the  act,  and  his  subsequent  declarations  respecting 
it,  are  admissible.  Burtenshaw  v,  Gilbert^  Cewp.  53, 2  East,  534  {b), 

Imnlied  revocations,']  The  subseqiAnt  marriage  of  the  testator, 
and  tne  birth  of  a  child,  without  provision  made  for  themi  operate 
as  an  implied  revocation.  Doe  v.  jLancashire,  ^  T.  R.  58.  It  seems 
doubtful  whether  parol  evidence  is  admissible  to  rebut  an  implied 
revocation.  In  Ltigg  v.  Lugg,  1  Ld.  Raym.  441,  it  is  said,  that  if 
by  any  expression,  or  any  other  means,  it  had  appeared  that  it 
was  the  testator's  intention  that  his  will  should  continue  in  force, 
the  marriage  and  birth  of  issue  would  not  have  been  a  revocation. 
So  in  Brady  v.  Cubitt,  Dough  31,  such  evidence  was  considered  ad- 
misable  by  three  of  the  judges;  and  it  is  the  practice  of  the  eccle- 
siastical courts  to  receive  it  Emmerson  v.  BovUle,  1  PhilKnu  342,* 
Hdhway  t>.  Clarke,  Id.  339,3"  Johnson  v.  Johns&n,  Id.  468.*  See 
also  Goodtitle  v.  Otway,  2  H.  BL  522.  But  on  the  other  hand 
Lord  Alvanley  expressed  doubts  as  to  the  admissibility  of  such 
evidence.  Gibbons  v.  Cauni,  4  Ves.  848,  which  were  likewise 
entertained   by    the  Lord   Chancellor  in   Kenebel  v.  ScrafUm, 

w  6  Eng.  Com.  Law  Reps.  ^9. 

X  1  Enf.  Eocles.  Repi.  95.    7 1  Id.  93.    •  1  Id.  141. 


Ejectment. — By  Deinsee,  347 

5  Ves.  663»  2  Eoft,  538,  S.  C.  See  abo  Doe  v.  Lancashire^  5  T.  R. 
60. 

By  Detjisee  of  Leasehold  Interest 

• 

A  devisee  of  leasehold  interest  must  prove :  L  The  execution  of 
the  lease  by  the  lessor,  or  if  the  testator  was  an  assignee,  the  exe- 
cution of  the  lease  and  the  assignment  to  him :  2d.  The  probate 
of  the  will ;  and,  3.  The  assent  of  the  executor  to  the.  bequest.  By 
the  assent  the  term  is  vested  in  the  devisee  from  (he  death  of  the 
testator.  Saunders^s  case, 5  Rep.  12,  ft.  Doe  v.  Grey^Z  Eastf  120. 
A  very  small  matter  shall  amount  to  an  assent,  it  being  a  rightful 
act    AToel  v.  Robinson^  1  Vem.  94. 

By  Devisee  of  Copyhold, 

A  devisee  of  copyhold  premises  must  prove :  1.  The  admittance 
of  the  testator:  2.  The  will,  and  in  cases  not  within  stat.  55  Gea 
III.  c.  192,  which  dispenses  with  such  surrender,  a  surrender  to  the 
use  of  the  will :  3.  His  own  admittance.  Roe  a  HickSf  2  fVils.  15. 
A  will  to  pass  copyholds  need  not  be  signed  with  the  samesolem- 
nities  as  a  devise  of  freehold  lands ;  a  draft  of,  or  instructions  for  a 
wiU,  have  been  held  sufficient  to  direct  the  uses  of  a  surrender.  Ca* 
rey  v.  AskeWf  2  Br.  C.  C.  319,  Doe  v.  Danvers,  7  East,  299, 324. 

Admittance.']  Althoi^h  in  ejectment  against  a  straneer,  the  heir 
of  a  copyholder,  Doe  v.  Sellier,  5  71  R.  169,  Roe  v.  I&ks,  2  IVils. 
13,  or  the  grantee  of  the  reversion  of  a  copyhold  from  the  lord.  Doe 
V.  Loveless^  2  B*  and  A.  453,  need  not  prove  an  admittance,  yet  a 
devisee,  being  a  purchaser,  must  prove  his  admittance.  The  ad- 
mittance of  tenant  for  life  being  the  admittance  of  him  in  remain- 
der, Auncebne  v,  Auncelme,  Cro.  Jac.  31,  a  devisee  in  remainder 
has  only  to  prove  the  admittance  of  the  tenant  for  life,  and  not  his 
own  admittance.  The  title  of  a  surrenderee  is  not  complete  before 
admittance,  which  he  must  prove ;  but  after  admittance,  his  title 
has  relation  to  the  time  of  surrender  against  all  persons  but  the 
lord;  and  he  may  therefore  recover  in  ejectment  upon  a  demise 
laid  between  the  time  of  the  surrender  and  admittance,  provided 
the  admittance  be  before  the  trial.  Holdfast  d.  Clapham,  1  T.  R. 
600,  Doe  V.  HaUj  16  EasU  208.  The  surrender  and  admittance 
may  be  proved  by  the  original  entries  on  the  court-rolls  of  the  ma- 
nor, or  by  copies  of  the  court-rolls  of  the  admittance  and  surrender 
properly  stamped.  Doe  v.  Hall,  16  East,  208,  with  evidence  of  the 
identity  of  the  parties  admitted.  Doe  tv  Smiih,  1  Campb.  197,  and 
see  Doe  v.  Callaway,  6  fi.  and  C.  484,"  ante,  p.  59. 
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By  Mortgagee. 

If  the  action  be  brought  against  the  mortgagor  in  poeseasion, 
the  mortgagee  has  only  to  prove  the  execution  of  the  mor^age- 
deedy  and  a  demand  of  possession  is  unnecessary.  Doe  v.  Mahey,  8 
B.  and  C.  767,*  Doe  v.  Giles,  6  Bingh.  420/  ante,  p.  66;  but  if  a 
third  person  is  in  possession,  the  plaintiff  must  show  a  title  to  oust 
him.  Thus  if  he  be  a  tenant  from  year  to  year,  who  came  in  -prior 
to  the  mortgage,  the  lessor  of  the  plaintiff  must  prove  the  tenancy, 
and  a  regular  notice  to  quit.  Thunder  v.  Belcher,  3  East,  449 ; 
but  if  the  tenant  came  in  subsequently  to  the  mortgage,  and  has  not 
been  acknowledged  as  tenant  by  the  mortgagee,  it  will  be  sufficient 
to  show  that  his  interest  was  created  subsequently  to  the  title  of 
the  lessor  of  the  plaintiff,  without  proving  any  notice  to  quit.  Keech 
V.  Hall,  Dougl.  21. 

By  Tenant  by  Elegit 

Tenant  by  elegit  must  prove  the  judgment,  the  elegit  taken  out 
upon  it,  and  the  inquisition  and  return  thereupon ;  and  for  this  pur- 
pose an  examined  copy  of  the  judgment  roll,  containing  the  award 
of  elegit,  and  the  return  of  the  inquisition,  is  sufficient  without  prov- 
ing a  copy  of  the  elegit  and  of  the  inquisition.  Ramsbotham  v, 
Buckhurst,  2  M.  and  S.  565.  If  the  sheriff's  return  do  not  state 
that  he  has  set  out  a  moiety  by  metes  and  bounds,  it  is  bad,  and 
the  objection  may  be  taken  at  the  trial.  Masters  v.  Durrani,  1 
B.  and  A.  40.  If  a  third  person  be  in  possession,  the  lessor  of  tiie 
plaintiff  must  prove  not  only  his  own  title,  but  also  that  of  tlie 
debtor  under  whom  he  claims.  2  PhilL  Ev.  252.  In  ejectment  for 
lands,  the  lease  of  which  had  been  taken  in  execution  under  rJL 
fa,  against  the  termor,  it  was  held  that  the  lessor  of  the  p1ainti£f^ 
who  was  plaintiff  in  the  former  action,  and  to  whom  the  sheriff  had 
assigned  the  loase,  was  bound  not  only  to  prove  the*^.  fa,  but  also 
the  judgment  Doe  v.  Smith,  Holt,  589,'  2  Stark.  199,  S.  C.  But 
where  the  lessor  of  the  plaintiff^  was  not  the  plaintiff  in  the  first  ac* 
tion,  it  was  held  sufficient  for  him,  in  ejectment  against  the  de- 
fendant in  the  first  action,  to  produce  the  fi.  fa.  without  proving 
the  judgment.    Doe  t.  Murless,  6  M.  and  S.  110. 

By  Conusee  of  Statute  Merchant  or  Staple. 

In  ejectment  by  the  conusee  of  a  statute  merchant  against  the 
conusor,  the  lessor  of  the  plaintiff  must  prove  the  obligation  of  the 
conusor ;  or  in  case  the  obligation  has  been  lost  or  damaged,  a 
true  copy  from  the  roll  in  the  custody  of  the  clerk  of  recogni- 
zances, or  his  deputy,  made  and  signed  by  him  or  his  deputy,  and 
duly  proved ;  and  in  the  next  place  the  writ  of  extent  An  exam- 
ined copy  of  the  writ  of  capias  si  laicus  does  not  appear  to  be 
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neccsnary,  as  it  is  recited  in  the  writ  of  extent.  If  a  third  person, 
and  not  the  conusor,  be  in  possession,  in  addition  to  these  proofs  ev- 
idence  must  be  given  of  the  conusor's  title.  2  PhilL  Evid.  253. 

In  ejectment  by  the  conusee  of  a  statute  staple,  he  must  produce 
and  prove:  1.  The  bond  of  the  conusor,  or  in  case  of  its  loss  or 
damage,  a  true  copy  from  the  roll  in  the  custody  of  the  clerk  of 
recognizances,  or  his  deputy,  made  and  signed  by  him  or  his  dep- 
uty, and  duly  proved:  2.  The  writ  oC  liberate;  but  proof  of  the  writ 
of  extent  appears  not  to  be  necessary,  as  it  is  recited  in  the  Kber' 
ate.  If  a  third  person  be  in  possession  proof  of  the  conusor's  title 
will  also  be  required.  2  PhiH  Ev.  264. 

By  Guardian. 

In  ejectment  by  guardian  in  socage  the  lessor  of  the  plaintiff 
must  prove  the  seisin  of  the  ancestor  of  the  heir,  that  he  has  left 
an  heir  at  law  who  is  under  the  age  of  fourteen,  and  that  among 
the  relations  to  whom  the  inheritance  cannot  descend,  he  himself 
is  the  next  of  blood  to  such  heir.  It  seems  necessary  to  prove  that 
the  heir  was  under  the  age  of  fourteen  at  the  time  of  the  demise 
laid  in  the  declaration.  2  Phill  Ev.  250.  Doe  v.  Bell,  5  T.  R.  471. 
In  ejectment  by  a  guardian  appointed  by  deed  or  will,  according  to 
12  Car.  II.  c.  24,  s.  8,  9,  the  title  of  the  deceased  father  must  be 
proved,  the  minoritv  of  the  ward  at  the  time  of  the  demise  laid  in 
the  declaration,  and  the  due  execution  of  the  will  or  deed.  2  PhilL 
Ev.  251. 

By  Executor  or  Administrator. 

In  ejectment  by  an  administrator  the  lessor  of  the  plaintiff  must 
prove,  1.  The  lease  to  his  intestate  ;  and,  2.  The  intestate^s  death 
and  the  letters  of  administration,  or  a  copy  of  the  entry  in  the  book 
of  acts,  Davis  v.  Williams,  13  East,  232,  B.  JVC  P.  246,  ante,  p.  60 ; 
or  the  certificate  of  administration  granted  by  the  ecclesiastical 
court.  Kempton  v.  Cross,  Rep.  temp.  Hardw.  108.  Administration 
when  granted  relates  back,  as  it  seems,  to  the  intestate's  death. 
Cam.  Dig.  Administration  (B.  \0);hut  see  post,  ^In  Trover.**  And 
the  lessor  of  the  plaintiff  may  therefore  recover  on  a  demise  laid 
between  the  time  of  the  intestate's  death  and  the  grant  of  admin- 
istration. 

An  executor  must  prove  the  lease  to  his  testator  and  produce 
the  probate.  The  term  is  vested  in  the  executor  from  the  death 
of  the  testator,  and  the  executor  may  therefore  recover  on  a  demise 
laid  between  the  time  of  the  testator's  death  and  of  the  probate. 
Com.  Dig.  Administration  {B.  10). 
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In  ejectment  by  a  panon  for  the  recovery  of  the  parMoage- 
home,  glebe,  or  tithes,  he  must  show  his  title  by  provine  his  pre- 
sentation, institution,  and  indaction,  which  is  sufficient  without  proof 
of  title  in  the  patron.  Heath  v.  Pryn,  1  Vent  14,  B.  JV.  P.  10& 
If  the  presentation  was  by  parol,  it  may  be  proved  by  a  person  who 
was  present  and  heard  it  R.  v.  Erisioea,  3  T.  R.  723, 2  PkUL  Ev. 
256.  But  a  presentation  by  a  corporation  must  be  in  writing  under 
the  common  seal.  Gib.  Codex^  794.  The  institution  may  be  proved 
by  the  letters  testimonial  of  institution,  or  by  the  official  entry  in 
the  public  registry  of  the  diocese,  which  ought  regulariy  to  record 
the  time  of  the  institution,  and  on  whose  presentation,  ibid.  813,  in 
which  case  it  would  seem  to  be  evidence  of  the  presentation  as  well 
as  of  the  institution.  2  PhilL  Ev.  257.  So  the  letters  of  institution 
ot  a  party,  reciting  the  cession  of  his  predecessor,  followed  by  in- 
duction, are  sufficient  evidence  of  the  cession.  Doe  v.  Carter^  1  /?. 
andlM.  238.  The  induction  may  be  proved,  either  by  some  person 
who  was  present  at  the  ceremony,  or  by  the  indorsement  on  the 
archdeacon,  or  by  the  return  to  the  mandate,  if  a  return  has  been 
made.  2  PhilL  Ev.  257.  Chapman  v.  Beard,  3  Anst  942.  The  les- 
sor of  the  plaintiff  will  not  be  required  to  prove  that  he  has  taken 
the  requisite  oaths,  or  declared  his  assent  to  the  book  of  common 
prayer,  according  to  the  act  of  uniformity.  PoweU  v.  MiUbankj  2 
IV.  BL  851, 3  EasU  199.  Some  evidence  must  be  given  that  the 
property  to  be  recovered  ia  church  property,  as  that  the  premises 
were  occupied  by  a  former  incumbent,  &c.  2  PhUL  Ev.  258. 


Competency  of  fVttnesses, 

The  tenant  in  possession  is  not  a  competent  witness  to  support 
his  landlord's  title,  Doe  v.  WiMams,  Cowp.  621 ;  and  where  the 
lessor  of  the  plaintiff  has  proved  a  primd  facie  possession  in  the 
defendant,  a  third  person  will  not  be  allowed  to  prove  that  he  is 
himself  tenant  in  possession.  Doe  v.  Wilde,  5  TaunL  ISS,"*  Doe  v. 
Bingham,  4  B.  and  A.  673.'  Where  both  parties  claim  as  lessees 
under  the  person  who  is  produced  as  a  witness,  and  the  question  is, 
whether  he  demised  first  to  the  lessor  of  the  plaintiff  or  to  the  de- 
fendant ;  if  the  leases  were  granted  without  reservation  of  rent, 
he  will,  as  it  seems,  be  a  competent  witness ;  but  if  the  contending 
parties  are  to  pay  rent  in  different  rights,  he  will  not  be  allowed  to 

?rove  either  lease.  Fox  v.  Swann,  Styles,  482.  BeU  v.  Harwood,  3 
1  R.  310.  An  heir  apparent  is  a  good  witness  in  ejectment  for 
the  land,  but  not  so  a  remainderman,  for  he  has  a  present  interest 
in  the  land.  Smith  v.  Blackham,  1  SaOc  283.  Doe  v.  Tyler,  6  Bir^h. 
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880.S  An  executcMT  who  takes  a  pecuniary  ioterest  under  a  will  is 
competent  to  support  it,  for  the  verdict  wUl  only  have  the  efiect  of 
estabUshing  the  will  as  to  the  real  property.  Voe  v,  Teague^  5  B. 
and  C.  335>  So  a  grantee  who  is  a  bare  trustee  is  competent 
to  prove  the  execution  of  a  deed  to  himself.  Go$s  v*  Tracey,  1  P. 
JVms.  287,  290 ;  see  ante^  p.  85.  Where  a  witness  on  the  ryoir  dire 
stated  that  the  lessor  of  the  plaintiff  had  formerly  assigned  to  him 
the  premises  in  question  for  a  particular  purpose,  but  that  he  had 
given  up  the  deed  to  the  lessor  of  the  plaintiff,  and  bad  never  had 
possession,  he  was  held  incompetent.  Doe  v,  Bragg,  R.  and  Jl£  87. 

Defence. 

The  defendant,  by  way  of  defence,  may  show  the  title  in  him- 
self or  a  third  person,  or  that  the  lessor  of  the  plaintiff  has  no  right 
of  entry.  Thus  he  may  prove  the  creation  and  existence  of  an 
outstanding  term,  though  vested  in  a  trustee  for  the  lessor  of  the 
plaintiff)  unless  the  circumstances  are  such  that  a  surrender  can 
be  presumed,  anUj  p,  325.  The  entry  of  the  lessor  of  the  plaintiff 
may  be  taken  away  by  the  statute  of  limitations,  by  disseisin  and 
descent,  or  by  discontinuance. 

Where  a  party  defends  an  ejectment  as  landlord,  and  the  occu- 
piers of  the  premises  have  suffered  judgment  by  default,  he  can- 
not object  that  the  occupiers  have  not  received  notice  to  quit  from 
the  lessors  of  the  plaintiff.    Doe  v.  Creed,  5  Bing/u  327.^ 

Entry  barred  by  the  statute  of  limitations.']  In  order  to  render 
the  statute  of  limitations  a  bar  in  ejectment,  the  defendant  must 
prove  an  adverse  possession  for  twenty  years.  There  is  no  adverse 
possession  in  the  following  cases:  1.  Where  the  possession  of  the 
party  in  possession  is  the  possession  of  the  lessor  of  the  plaintiff,  as 
where  a  younger  son  enters  by  abatement  on  the  death  of  his 
father,  and  dies  seised,  this  possession  i^  not  adverse  to  the  title  of 
his  elder  brother.  Co.  LitL  243,  a.  So  the  possession  of  one  co- 
parcener*, jointenant,  or  tenant  in  common,  is  not  adverse  to  the 
title  of  his  co-tenant  Ford  v.  Grey,  6  Mod.  44.  See  Doe  v.  Halse, 
8  £.  and  C.  757  ;*"  unless  there  has  been  an  actual  ouster,  ante  p. 
829.  2.  There  is  no  adverse  possession  where  the  estate  of  the 
party  in  possession,  and  that  of  the  lessor  of  the  plaintiff,  form 
parts  of  one  and  the  same  estate.  Thus  the  possession  of  the  par- 
ticular tenant  is  never  adverse  to  the  title  of  him  in  remainder  or 
reversion.  Taylor  d.  Horde,  1  Burr.  60.  Fisher  v.  Prosser,  Cowp. 
2ia  See  also  Doe  v.  Brightwen,  10  East,  583.  '  Where  the  rela- 
tion of  landlord  and  tenant  can  be  implied,  the  statute  will  not 
run,  Roe  v.  Ferrars,  2  B.  and  P.  542 ;  nor  where  the  party  in 
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possession  u  tenant  at  suflferance.  Doe  v.  HuU,  2  />.  and  IL  38.^ 
3.  There  is  no  adverse  possession  where  the  relation  of  trustee  and 
cestui  que  trust  subsists  between  the  parties.  Keene  v.  Deardany  8 
East,  24a 

Where  interest  J:ias  been  paid  upon  a  mortgage,  it  will  prevent 
the  statute  from  running  against  the  mortgagee,  though  he  has  been 
out  of  possession  for  more  than  twenty  years,  for  the  payment  of 
interest  is  conclusive  evidence  of  a  continuing  tenancy  between 
the  mortgagor  and  mortgagee.  Hatcher  v.  Fineux,  1  Ld.  Raynu 
740,     Hall  V.  Doe,  5  B.  and  A.  ^90.- 

If  a  cottage  be  built  on  the  lord's  waste  in  defiance  of  him, 
twenty  years  undisturbed  possession  of  such  cottage,  will  be  a  bar 
to  the  lord ;  but  if  built  at  first  with  the  lord's  permission,  or  if 
any  acknowledgment  have  been  since  made,  the  statute  will  not 
run.    Thus  where  the  defendant  had  inclosed  a  small  piece  of 
waste  land  by  the  side  of  a  highway,  and  had  occupied  it  for  thirty 
years  without  paying  any  rent,  but  at  the  expiration  of  that  time, 
the  owner  of  the  adjoining  land  demanded  6d,  rent,  which  the  de- 
fendant paid  on  three  several  occasions,  it  was  held  that  these  pay- 
ments, in  the  absence  of  other  evidence,  were  conclusive  to  show 
that  the  defendant's  occupation  began  by  permission,  and  that  the 
owner  of  the  adjoining  land  was  entitled  to  recover.    Doe  v,  Wil- 
kinson, 3  fi.  and  C.  413.*     In  a  similar  case,  after  a  possession  of 
upwards  of  twenty  years,  the  Icnrd  demanded  and  obtained  posses- 
sion, which  was  reluctantly  given ;  and  the  occupier  was  told,  that 
if  he  resumed  possession,  it  would  onlv  be  during  pleasure.    He 
did  resume  possession,  and  remained  in  lot  fifteen  years  more ;  and 
though  he  never  paid  any  rent,  it  was  held  that  this  was  not  ne- 
cessarily an  adverse  possession,  but  might  be  presumed  to  have 
commenced  with  the  lord's  permission.    Doe  v.  Clark,  8  £.  and  C. 
717.*    It  appears  not  to  be  decided  whether  twenty  years'  posses- 
sion of  premises,  which  a  tenant  has  gained  by  encroachment  on 
the  lord's  waste,  will  be  a  bar  in  an  ejectment  brought  for  such  pre- 
mises by  his  lessor,  after  the  expiration  of  the  tenancy.  Penryn  B., 
and  Heath  and  Buller,  justices,  are  said  to  have  ruled  that  the 
lessor  was  entitled  to  recover ;  see  Doe  v.  Davies,  1  Esp.  461 ;  and 
Graham  B.,  ruled  the  same  way,  Bryan  v.  Winwood,  1  ToMnL  208 ; 
while  Lord  Kenyon  has  laid  it  down  as  clear  law,  that  if  a  tenant 
inclose  part  of  a  waste,  and  is  in  possession  thereof  so  long  as  to 
acquire  a  possessory  right  to  it,  such  inclosure  does  not  belong.to 
the  landlord ; .  but  if  the  tenant  has  acknowledged  that  he  held  such 
inclosed  part  of  his  landlord,  this  would  make  a  difiference.     Doe 
V.  MuUiner,  1  Esp.  460.     Thompson  B.,  also  inclined  to  the  same 
opinion,  but  refused  to  non-suit  the  landlord,  out  of  deference  to4he 
authorities  cited  for  the  plainUfil    Doe  v.  Davies,  1  Esp.  461 ;  aifid 
see  Attamev  Gen.  v.  FuUerton,  2  Ves.  and  Beames,  263. 
When  the  statute  has  once  begun  to  run,  no  subsequent 
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abiKty  will  stop  its  operation.  The  saving  clause  onlj  extends  to 
the  persons  to  whom  the  right  first  descends.  Doe  v.  Jones,  4  T.  R. 
810.  It  was  held  in  Doe  v.  Jesson,  6  East^  60,  that  the  word  death 
in  the  saving  claase  of  the  statute  referred  to  the  death  of  the  per* 
son  to  whom  the  right  first  accrued,  and  who  died  under  disability, 
and  that  the  heir,  though  under  disability,  must  enter  within  ten 
years  from  that  time,  but  in  a  later  case  the  court  of  C.  P.  were 
of  opinion  that  the  heir  has  ten  years,  after  his  own  disability 
ceases ;  CoUerell  v.  DuUony  4  TaunL  826 ;  which  is  said  to  be  the 
construction  invariably  adopted  in  practice.  Sugd.  V,  and  P.  334. 
If  an  estate  descends  to  parceners,  one  of  whom  is  under  a  disabi- 
lity, which  continues  more  than  twenty  years,  and  the  other  does 
not  enter  within  twenty  years,  the  disability  of  the  one  does  not  pre* 
serve  the  title  of  ihe  other,  after  the  twenty  years  elapsed.  Doe  v. 
Rowbton,  2  Taunt  441. 

Right  of  entry  barred  by  disseisin  and  descent  cclsL']  The  de- 
fendant may  prove  that  the  entry  of  the  lessor  of  the  plaintiff  is 
barred  by  a  disseiain,  by  the  peaceable  possession  of  the  land  for 
five  years  next  after  such  disseisin,  according  to  statute,  32  H.  VIIL 
c.  33,  and  by  a  descent  cast  He  must  prove  a  wrongful  ouster  of 
the  party,  by  entry,  and  expressly  claiming  the  freehold,  or  taking 
the  profits.  Anon,  1  Salk.  246.  He  must  prov&  such  an  act  4hat 
an  intention  to  disseise  may  be  inferred  from  it.  Blunden  v.  Baugh^ 
Cro,  Car,  304.  Jerrett  v.  Weare^  3  Price,  575.  Williams  w.  Thomas, 
12  Ea^t,  141.  There  are  many  cases  in  which  a  descent  cast  will 
not  toll  an  entry,  as  in  case  of  incorporeal  hereditaments.  Co.  LiU, 
237,  a.  So  where  the  ancestor  and  heir  are  not  seised  of  the  same 
estate.  Ibid,  238,  b.  Escheat  and  succession  have  not  the  efiect 
of  a  descent.  Ibid.  239,  A.  250,  a.  The  entry  is  not  tolled  where 
the  descent  is  not  immediate,  as  where  a  tenancy  by  .the  curtesy 
intervenes.  LitL  s.  394.  So  where  the  descent  has  been  avoided, 
as  by  the  seisin  of  a  dowress.  Ibid,  s,  393.  So  where  the  party 
who  has  the  right  was  an  infant  at  the  time  of  the  descent,  ibid,  s, 
402 ;  or  a  feme  convert,  ibid,  s.  403  ;  or  non  compos,  ibid.  s.  406 ; 
nor  is  it  tolled  in  the  case  of  a  devisee ;  Co.  LitL  240,  b ;  nor  in  case 
of  a  condition  broken,  ibid.  339,  b ;  nor  is  the  entry  of  tenant  for 
years,  Litt.  s.  411 ;  or  other  person  having  a  chattel  interest;  Co. 
LitL  249,  a;  tolled  by  a  descent  cast. 

Right  of  entry  barred  by  discontiniiance.']  If  the  action  is  brought 
by  tenant  in  tail,  or  by  one  in  remainder  or  reversion  after  an  estate 
tail,  the  defendant  may  show  that  the  estate  tail  has  been  discon- 
tiQued,  which  has  the  effect  of  taking  away  the  entry  of  the  tenant 
in  tail,  remainderman  or  reversioner.  Ca  LitL  323,.  a*  In  order  to 
piove  a  discontinuance  the  defendant  must  show  tbkt  the  party  dis- 
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continaiwy  wa«  tenant  in  tail  in  posKarion*  LUt  «•  699*  1^  o, 
Jane$,  1  fi.  avd  C.  238.'  He  must  then  prove  in  the  UMial  man* 
ner  the  instrument  by  which  the  discontinuance  was  created,  whie- 
ther  a  feofiinent,  fine,  common  recovery,  or  release  or  confirmation 
with  warranty.  Co.  LitJU  325,  a. 

Execution. 

By  stat  1  W.  4,  c.  70,  s.  38,  the  judge  is  authorised  in  all  case« 
of  trials  of  ejectments,  where  the  verdict  shall  pass  for  the  plaintitif, 
or  he  shall  be  non-suited  for  want  of  the  defendant's  appearance  to 
confess  lease,  entry,  and  ouster,  to  certify  on  the  1>ack  of  the  record 
that  a  writ  of  possession  ought  to  issue  immediately,  and  such  writ 
shall  thereupon  issue. 


REPLEVIN. 

Thb  evidence  in  the  action  of  replevin  varies  according  to  tha 
nature  of  the  issue  joined. 

In  some  cases  the  defendant  is  allowed  by  statute  to  plead  not 
guilty,  or,  in  a  general  form,  that  the  matter  complained  of  was 
done  under  the  authority  of  an  act  of  parliament,  and  to  give  th€ 
special  matter  in  evidence  under  such  plea ;  as  by  43  Eliz.  c.  2,  i. 
}9,  in  the  case  of  poor-rates,  and  by  23  Hen.  VIIL  c.  &,  s.  11,  in 
the  case  of  sewers'  rates.  1  Saund,  347,  c  (n). 

Evidence  on  mm  cepit']  The  place  in  which  the  goods  are  al- 
leged in  the  declaration  to  have  been  taken  is  material  and  traver- 
sable. Weston  V.  Carter,  1  Sid.  10.  And  the  pleaotnon  cepiU  that 
the  defendant  did  not  take  the  cattle,  &c.,  is  termed  the  general 
issue  in  replevin.  It  lies  upon  the  plaintiff  to  prove  this  issue,  and 
if  found  for  the  defendant  it  merely  excuses  him  from  damages,  but 
does  not  entitle  him  to  a  return.  It  is  sufficient  for  the  plaintiff 
upon  this  issue  to  show  that  the  defendant  had  the  goods  in  his  pos- 
session in  the  place  in  which,  &c.,  for  the  wrongful  taking  is  con- 
tinued in  every  place  in  which  he  afterwards  detains  them.  Walton 
V.  Kersop,  2  Wils.  354.  If  in  fact  the  defendant  neither  took  the 
cattle  in  the  place  named,  nor  had  them  there  afterwards,  he  should 
plead  cepit  in  alio  loco,  and  entitle  himself  to  a  return  by  adding  an 
avowry  or  cognizance,  which  in  that  case  is  not  traversable.  Anon. 
1  VenL  127,  B.  JVC  P.  54. 

Avowry.']  The  defendant  usually  avows  or  makes  cognizance, 
in  order  to  obtain  a  return  of  the  goods,  to  which  avowry  or  cogni- 
zance the  plaintiff  pleads  in  bar.    The  proofs  under  the  most  usual 

pleas  in  bar  will  be  stated. 

« 
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Where  the  distress  has  been  for  rent,  it  it  enacted  by  17  C3ar.« 
II.  c.  7,  8.  2,  that  in  case  the  plaintiff  shall  be  non-suited  after  cog- 
nieance,  or  avowry  made,  and  issue  joined,  or  if  a  verdict  shall  be 
given  against  the  plaintifi^  then  the  jurors  who  were  empanelled  or 
return^  to  inquire  of  such  issue,  shall  at  the  prayer  of  the  defend- 
ant inquire  concerning  the  sum  of  the  arrears^  and  the  value  of  the 
goods  or  cattle  distrained;  and  thereupon  the  avowant,  or  he  that 
makes  cognizance,  shall  have  judgment  for  such  arrearages,  or  so 
much  thereof  as  the  goods  or  cattle  distrained  amount  unto,  &c. 
The  avowant,  therefore,  must  be  prepared  to  prove  both  the 
amount  of  the  rent  in  arrear  and  the  value  of  the  goods  or  cattle 
taken,  and  the  omission  of  this  inquiry  cannot  be  supplied  by  a  writ 
of  inquiry ;  Sheape  v,  Culpepper^  1  Lev.  255,  1  Saund.  195,  b  (n); 
though  the  defendant  may  nave  the  common  law  judgment  for  a 
return.    Rees  v.  Morgan^  3  T.  R.  849. 

If  the  defendant  avows  for  rent  and  that  the  goods  were  fraudu- 
lently removed,  <&c.,  under  11  6ea  II.,  and  the  plaintiff  pleads 
in  bar  no  fraudulent  removal,  the  defendant  must  show  that  there 
was  no  sufficient  distress  on  the  premises.  Parrey  v.  Duncan^  1 
M.andM.MSS. 

Biridence  on  plea  ofnon  demisit  or  non  tenuit']  To  an  avowff 
kft  rent-arrear,  the  pmintiff  usually  pleads  non  demisit  or  non  tenuity 
Upbn  which  issue  the  defendant  must  prove  the  demise  as  stated  in 
bb  avowi^y.  He  must  prove  a  demise,  and  therefore  if  he  only 
shows  aA  agreement  for  a  lease,  it  is  insufficient.  Dunk  v.  Hunter, 
5  B.  and  A.  d22.«  But  though  the  plaintiff  enters  upon  the  land 
under  an  agreement  for  a  lease,  in  which  the  amount  of  the  rent 
is  not  stated,  yet  if  he  occupies  and  pays  rent,  he  becomes  tenant 
from  year  to  year  at  that  rent,  and  an  avowry,  stating  the  terms 
•f  the  tenancy  accordingly,  will  be  sufficient.  Knight  v.  Bennet,  B 
Bingh,  961.'  So  if,  entering  under  such  an  agreement  he  acknow* 
le^es  half  a  year's  rent  to  be  due.  Cox  v.  bent,  5  Bingh.  185.* 
9upra;  and  see  Saunders  v.  Musgrove,  6  B.  and  C.  524.*  The 
terAns  of  the  tenaficy  linust  be  proved  as  laid,  and  therefore  if  the 
rent  reserved  was  higher  than  the  rent  stated,  it  is  a  fatal  varU 
ilnce,  for  the  contract  must  be  truly  stated.  Broicn  v.  Sayce,  4 
Tctmt.  820.  But  where  the  defendant  avowed  for  taking  growing 
eern  in  four  closes,  and  stated  that  the  plaintiff  held  the  closes  in 
wbkh,  &c.y  at  a  certain  yearly  rent,  and  it  appeared  that  he  also 
held  two  other  closes  at  that  rent,  this  was  decided  to  be  no  vari- 
ance, for  every  part  of  the  land  was  liable  to  the  whole  rent 
Hargram  v.  Shewin,  6  B.  and  C.  34,"  9  D.  and  R.  20,  S.  C. ;  and 
slee  Page  v.  Ch^k,  10  B.  Moore,  264,'  PhilpoU  v.  Dobbinson,  6 
BIngk,  104.*    Tbd  defendant  cannot  under  an  avowry  for  dduble 
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rent  under  the  itatute  1 1  Geo.  IL  c.  19,  %.  18,  recover  aoy  nngle 
rent    JoknxUme  v.  Huddleston^  4  B,  and  C«  936.* 

As  the  plea  of  nil  habtdt  in  tenementis  is  a  bad  plea  to  an  avow- 
ry for  rent  arrear,  SyUivan  v,  Stradlingt2  WUs.  208,  the  plaintiff  is 
not  allowed  to  give  in  evidence  under  non  demisiU  or  tenuity  any 
matter  amounting  to  nil  hahxtit  in  tenementis^  not  even  though  the 
title  of  the  avowant  be  founded  in  fraud.  Parry  v.  Houses  Holt, 
489,^  for  a  tenant  shall  not  be  allowed  to  dispute  the  title  of  his 
landlord,  ante,  p.  142.  But  where  the  plaintiff  come  in  under  ano- 
ther person  and  not  under  the  defendant,  but  had  paid  rent  to  the 
defendant  in  ignorance  of  a  defect  in  his  title,  the  Court  of  Com- 
mon Pleas  held  that  the  plaintiff  might  show  the  want  of  title  in 
the  defendant.  Rogers  v.  Pitcher^  6  Taunt  209.»  Gregory  y. 
Doidget  3  Bingh,  474.'  So  under  the  plea  of  non  tenuit  the  plain- 
tiff may  show  that  the  defendant's  title  expired  before  the  rent  be- 
came due,  Gravenor  v.  Woodhouse^  1  Bingh.  38,^  and  he  may  sfaovr 
his  landlord*s  title  expired,  though  he  ha?  paid  rent  to  him  after 
such  expiration,  provided  the  rent  was  paid  in  ignorance  of  the 
landlord's  title.  Fenner  v.  Duphcky  2  Bingh.  10."  Land  belong- 
ing to  a  parish  was  occupied  by  A.,  who  paid  rent  to  the  church* 
wardens.  The  latter  executed  a  lease  of  the  land  for  a  term  of 
years  to  B.,  and  gave  A.  notice  of  the  lease.  It  was  held  that  A. 
was  not  estopped  by  having  paid  rent  to  the  church-wardens  from 
disputing  B.'s  title,  and  that  the  latter  could  not  derive  a  valid  title 
from  the  churchwardens.  Phillips  v.  Pearce^  6  B,  and  C.  433,*  8 
D.  and  R.  43, 5.  C.  It  is  no  variance  under  non  tenuit  if  it  appear 
that  the  plaintiff  held  for  a  less  time  than  that  stated  in  the  avow- 
ry.   Forty  V.  Imber^  6  East,  434. 

Evidence  on  plea  in  bar  qfrievs  in  arrearJ]  The  plea  in  bar  of 
riens  in  arrear,  which  lies  upon  the  plaintiff,  admits  the  demise  as 
stated  in  the  avowry.  Therefore,  where  to  an  avowry  for  rent  due 
upon  a  quarterly  holding,  the  plaintiff  pleads  riens  in  arrear,  he 
cannot  show  that  the  "holding  is  half-yearly^  and  that  consequently 
no  rent  had  accrued,  though  one  of  the  quarters  had  elapsed.  HUl 
V.  Wright,  2  Esp*  669.  It  will  not  be  sufficient  to  support  this  plea 
to  show  that  part  of  the  rent  has  been  satisfied,  for  the  defendant 
will  be  entitled  to  a  verdict  if  it  appear  that  any  part  of  the  rent  is 
in  arrear,  Cobb  v.  Bryan,  3  B.  and  P.  348.  The  plaintiff  may,  as 
it  seems,  under  this  plea,  show  that  he  has  paid  the  rent  to  a  supe- 
rior landlord  under  threat  of  a  distress,  for  such  payment  seems  to 
be  in  law  a  payment  to  the  immediate  landlord,  so  as  to  leave  no 
rent  in  arrear.  Taylor  v.  Zamira,  6  Taunt  524.'  Sapsford  v. 
Fletcher,  4  T.  £.513,  where  the  defence  was  specially  pleaded. 
But  see  2  Phill.  Ev.  180.  The  payment  is  no  less  compulsory 
though  the  ground-landlord  has  allowed  the  occupier  time  to  pay. 
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Carter  v.  CarUr^  5  Bingh,  406/  So  where  a  demaod  in  respect  of 
interest  on  a  mortage  afiTecting  the  premises  is  paid  with  the  defen* 
dant's  assent,  the  plaintiff  may  avail  himself  of  the  payment  under 
this  plea.  Dyer  v.  Bowley,  2  Bingh.  94  ;>  and  see  Pope  v.  Biggs^  0 
fi.  and  C.  245.^  Where  the  plaintiff  pleads  nan  tenuit  and  riens 
in  arreaTf  and  the  first  issue  is  found  for  him,  the  second  issue  be- 
comes immaterial,  and  the  proper  course  is  to  discharge  the  jury 
from  finding  any  verdict  upon  it  Cossey  v.  DigganSf  2  B.  and  A. 
646. 

Evidence  on  traverse  of  being  bailiff^  If  the  plaintiff  traverses 
that  the  defendant  is  baiiifl^  as  stated  in  the  cognizance,  the  defen« 
dant  must  prove  his  authority  to  make  the  distress,  and  a  recogni- 
tion of  this  act  will  be  equivalent  to  a  previous  command.  Tremt* 
lian  V.  Pine^  11  Mod.  112.  1  Sound,  347,  d  (n).  One  j<nntenant  or 
coparcener  has  an  authority  in  law  without  any  express  command, 
to  distrain  as  bailiff  6f  his  co-tenant  Leigh  v.  Shepherd^  2  B.  and 
B:  466.> 

Evidence  where  the  defendant  avows  taking  the  cattle  damage 
feasantJ^  Where  the  defendant  avows  taking  the  cattle  danuige 
feasant,  he  may'plead  that  the  locus  in  quo  is  his  soil  and  freehold^ 
which  the  plaintiff  may  deny,  and  the  evidence  in  such  case  will 
be  the  same  as  under  the  plea  of  Kberum  tenementum  in  trespass 
mare  clausumfregiL  Vide  post.  So  the  plaintiff  may  plead  in 
bar  defect  of  fences,  which  the  defendant  was  bound  to  repair, 
whereby  the  cattle  escaped ;  a  right  of  common  way,  &c.  So  the 
plaintiff  may  plead  tender  of  amends  before  the  distress,  which 
makes  the  taking  wrongful     Com.  Dig.  Pleader^  (3  K  23). 

Evidence  on  plea  of  tender.']  To  an  avowry  for  rent  the  plain- 
tiff may  plead  a  tender  of  the  rent :  to  an  avowry  for  damage  fea- 
sant a  tender  of  amends.  A  tender  before  distress  makes  the  tak- 
ing unlawful :  after  distress,  and  before  impounding,  the  detention 
unlawful.  Sir  carpenter* s  case,  8  Rep.  146,  b.  Although  it  has 
been  held  that  a  tender  of  amends  to  a  mere  bailiff  is  not  ^ood ; 
Pilkington^s  case,  5  Rep.  76.  1  Broicnl.  173 ;  yet  if  the  bailiff  is  the 
avowant's  usual  receiver,  or  if  it  appear  from  other  circumstances 
that  he  is  his  agent  for  that  purpose,  the  tender  to  him  is  good. 
Gilb.  Rep.  89,  Browne  v.  PowelU  4  Bingh.  230.*'  But  a  tender  to 
him  is  bad  if  the  avowant  is  present ;  Gilb.  Rep.  89 ;  and  so  is  a 
tender  to  one  deputed  by  the  baili£^  Pimm  v.  GreviUy  6  Esp.  95. 

Competency  of  witnesses. 

The  declarations  of  a  person  under  whom  the  defendant  makes 
cognizance,  are  not,  it  has  been  ruled,  evidence  for  the  plaintiff 
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Hdri  o.  Ham^  2  Cafnpb.  92;  but  see  ante^p.  28.  Bnt  such  decla- 
ratiioibB  sbould  seem  to  be  evidence,  for  if  such  (leraon  shcmld  be 
produced  as  a  witness  for  the  defendant  making  cognizance,  he 
t^ouM  be  incompetent  GMiTig  v.  JS/ias,  5  Esp.  273.  Thus  in  re- 
plevin by  an  under-tenant  against  the  superior  landlord  who  dis- 
trains as  bailiff  of  his  immediate  tenant,  the  latter  is  not  a  compe- 
tent witness  to  prove  the  amount  of  rent  due  from  the  under-ten- 
ant    Upton  v..Curtis,  1  Bingh.  210.^  8  B.  Moore,  52,  S.  C. 

The  sureties  in  the  replevin  bond  are  incompetent  witnesses  for 
the  plaintiff    Bailey  v,  Bailey^  1  Bing/u  92."* 

The  defendant  avowed  that  the  plaintiff  and  one  J.  B.  held  the 
lifcus  in  quo  as  tenants  to  the  defendant,  &c»  upon  which  issue  was 
joined.  At  the  trial  some  evidence  was  given  by  the  defendant 
that  the  plaintiff  and  J.  B.  were  in  possession  of  the  premises  in 

Jiuestion,  and  also  that  a  lease  had  been  executed  to  them  by  de- 
endant's  ancestor,  which  the  plaintiff  and  J.  B.  had  paid  for,  but 
had  refused  to  execute.  It  was  not  proved  that  J.  B.  was  So  con- 
nected with  the  plaintifl)  as  to  the  premises  in  question,  as  to  be 
jointly  liable  for  the  rent;  nor  was  it  shown  that  the  goods  distrain- 
ed were  thejoiot  property  of  the  plaintiff  and  J.  B.  The  plaintiff 
tendered  i.  s.  as  a  witness,-  who  was  rejected  without  being  exam- 
itied  on  the  tfoir  dire  as  to  his  liability  to  the  rent  It  was  h^ld 
that  he  was  not  an  incompetent  witness  until  that  fact  was  estab* 
Hrtied,  and  that  he  had  been  improperly  rejected.  Bunter  v.  War- 
re,  1  B.  and  C.  M9^ 


TRESPASS  FOR  CRIM.  CON. 

Iff  an  action  of  trespass  for  criminal  conversation,  the  plaintiff 
must  prove,  1.  His  marriage,  and  2.  The  fact  of  adultery.  It  ii 
usual  alA>  to  give  evidence  of  circumstances  in  a^avation. 

Evidence  of  marriage.']  In  this  action  the  plaintiff  is  held  to 
strict  proof  of  his  marriage,  and  proof  of  cohabitation  and  reputa- 
tiok  IB  insufficient.  Morris  v.  Miller,  4  Burr.  2057.  Birt  v.  BarknOf 
Ikmgl  170.  B,  JV.  P.  27.  Even  the  admission  of  the  defendant  ha^ 
b^en  held  to  b^  insufficient,  as  where  being  surprised  at  a  lodging 
with  the  wife  of  the  plaintiff,  Major  Morrb,  and  being  asked  where 
Sbjor  Morris's  wife  was,  he  replied,  '*  In  the  next  room,"  for  it 
was  dnly  a  confession  that  she  went  by  the  name  of  Major  Mor- 
ris's wifd*  Morris  v.  MUler,  B.  JV.  P.  28,  4  Burr.  2057.  This  de- 
cision, however,  does  not  warrant  the  conclusion  that  a  distinct 
and  full  acknowledgment  of  the  marriage  made  by  the  defendant 
himself  will  not  be  evidence  as  against  him,  and  sufficient  to 
dispense  with  the  more  formal  and  strict  proof  of  marriagey 
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2  PkSL  Ev.  201 ;  and  see  Freeman's  cas€j  1  Eusi,  P,  C.  4T0.  la 
Rigg  V.  Curgenvenf  2  WUs.  399,  wb6re  the  case  of  Morris  u.  Mil' 
ler  was  cited,  it  was  said  by  the  court,  that  if  it  were  proved  that 
the  defendant  had  seriously  or  solemnly  recognbed  that  he  knew 
the  woman  to  be  the  plaintiff's  wife,  it  would  be  evidence  proper 
to  be  left  to  the  jury  without  proving  the  marriage.  The  marriage 
is  usually  proved  by  the  production  of  an  examined  copy  of  the 
register ;  and  it  is  not  necessary  in  such  case  to  call  the  attesting 
witnesses,  but  some  proof  of  the  identity  of  (he  parties  must  be 
adduced,  ajUe^  pp.  62, 1 10 ;  and  see  Hemmings  v.  SmUhf  4  DougL  29, 
So  it  may  be  proved  by  calling  a  person  who  was  present  at  the 
marriage,  without  proving  the  registration  or  license,  or  banna, 
ante^  p.  62,  though  evidence  of  non-publication  of  banns  may  be 
given  oy  the  defendant,  vide  post 

If  the  marriage  has  taken  place  under  stat  26  Geo.  II.  c.  88,  s. 
1,  in  a  public  chapel  in  which  banns  have  been  usually  pubiisbed, 
the  plamtiff  must  prove  that  it  was  a  chapel  in  which  banns  ha4 
be^  usually  published  at  the  time  of  the  passing  of  the  marriage 
act,  26  Geo.  iL  See  R,  v.  Korthjieldf  Doug.  658.  And  where  ^ 
register  of  marriages  going  back  to  the  year  1576,  and  a  register  of 
the  publication  of  banns  from  the  year  1754  (when  the  marriage  act 
passed),  were  produced  from  the  chapel  royal  in  the  Tower,  Lord 
EUeoborougti  held  that  there  was  sufficient  evidence  upon  which 
to  found  a  presumption  that  banns  had  usually  been  published,  be*' 
ibre  the  marriage  act,  in  that  chapel.  Taunton  v.  Wyboniy  2 
Campb.  297.  ftbrriages  in  chapels  erected  and  consecrated  sinee 
the  26  Geo.  III.  have  been  rendered  valid  by  various  retrospective 
statutes.  See  21  Geo.  III.  c.  53,  44  Geo.  IlL  c.  1 7, 48  Geo.  HI.  c. 
127,  and  6  Geo.  IV.  c.  92.  And  by  these  statutes  the  registers,  or 
copies  of  the  registers  of  such  marriages,  are  to  be  received  in  evi* 
dence.  Bv  6  Geo.  IV.  c.  92,  s.  2,  it  shall  be  lawful  for  marriages 
to  be  in  jtUvre  solemnized  in  all  churches  and  chapels  erected 
since  the  passing  of  26  Gea  II.  and  consecrated,  in  which  churches 
and  chapels  it  has  been  customary  and  usual,  before  the  passing  of 
that  act  (6  Geo.  IV.)  to  solemnize  marriages,  and  the  registers  of 
such  marriages,  or  copies  thereof,  are  declared  to  b&  evidence.  ^ 
Stat.  4  G.  IV.  c.  76,  s.  2,  (after  1  Sov.  1823,)  /« All  banns  of  matri- 
mony  shall  be  published  in  an  audible  manner  in  the  parish  church, 
or  in  some  public  chapel,  in  which  chapel  banns  of  matrimony  may 
now  or  may  hereafter  be  lawfully  published,  of  or  belonging  to 
such  parish  or  chapelry  wherein  the  persons  to  be  married  shall 
dwell ;  and  by  sec.  3,  the  bbbop  of  the  diocese,  with  the  consent 
of  the  patron  and  the  ineumbent  of  the  church  of  the  parish  in 
which  any  public  chapel,  having  a  chapelry  thereunto  annexed, 
may  be  situated,  or  of  any  chapel  situated  in  an  eztra^paroehial 
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place,  aknified  to  him  under  their  hacda  and  seab  respectively, 
may  authorise,  by  writing  under  his  hand  and  seal,  the  publicatioii 
of  banns,  and  the  solemnization  of  marriages  in  such  chapels,  for 
persons  residing  in  such  chapelrj  or  cxtra-parocbial  place ;  and 
such  consent,  together  with  such  written  authority,  shall  be  regis- 
tered in  the  registry  of  the  diocese.** 

The  marriage  acts  of  26  Geo.  III.  c.  33,  and  4  Geo.  IV.  c.  76,  do 
not  extend  to  the  marriages  of  Jeips  and  Quakers,  such  marriages 
being  expressly  excepted,  and  they  may  therefore  be  proved  in  the 
same  manner  as  marriages  were  proved  before  the  passing  of  those 
acts.  In  order  to  prove  a  Jewish  marriage  two  witnesses  were 
called,  who  swore  that  they  were  present  at  the  marriage  in  the 
synagogue ;  but  upon  an  objection  made,  that  what  took  place  at 
the  synagogue  was  merely  a  ratification  of  a  previous  written  con- 
tract, and  that  as  that  contract  was  essential  to  the  validity  of  the 
marriage,  it  ought  to  be  produced  and  proved,  the  contract  was 
put  in.  Bam  v.  NoeU  1  Campb.  61.  As  to  the  form  of  this  con* 
tract,  see  Lindo  v.  Belisario,  1  Hogg,  ConsisL  Rep,  225.  247.  app, 
p.  9fSee  .also  Gddsmid  v.  Bromer,  1  Hagg.  Consist  Rep.  324.  if 
the  plaintiff  is  a  Quaker,  the  marriage  must  be  proved  to  have 
taken  place  according  to  the  ceremonies  of  that  sect  1  Ha^. 
ConsisL  Rep,  appendix,  p.  0  (n).  Deane  v.  Thomas,  1  M.  and  M, 
861.  As  to  the  marriages  of  other  dissenters,  there  is  no  exception 
in  the  marriage  acts ;  and  though  before  those  acts  it  seems  to  have 
been  sufficient  to  prove  a  marriage  according  to  their  particular 
ceremonies,  see  nodsUm  v.  Scott,  Bi  M  P.  28,  such  proof  is  now  in- 
insufficient.    See  1  Hagg.  ConsisL  Rep,  appendix,  8  (n). 

The  marriage  acts  do  not  extend  to  marriages  abroad,  and  a 
marriage  celebrated  abroad  according  to  the  law  of  the  foreign 
state,  is  reo^nised  in  thb  country  as  a  valid  marriage.  Therefore 
a  marriage  in  Scotland,  between  English  subjects,  according  to  the 
Scotch  law,  is  good  in  our  courts.  Dalrymple  v.  Dalrymple,  2  Hagg, 
Consist  Rep,  54.  Harford  v,  Morris,  Id,  430.  Where  two  persons 
in  the  island  of  St.  Domingo,  being  desirous  of  intermarrying,  went 
to  a  chapel  where  the  service  was  read  in  French,  by  a  person  ha- 
bited as  a  priest,  and  interpreted  into  English  by  the  officiating 
clerk,  which  service  the  parties  understood  to  be  the  marriage  ser- 
vice of  the  Church  of  England,  and  they  received  a  certificate  of 
the  marriage,  which  had  been  lost,  this  evidence  was  held  (no 
proof  being  given  of  the  laws  or  usage  respecting  the  marriage 
rital  in  that  island)  to  aflbrd  a  presumption  that  the  marriage  had 
been  duly  celebrated  according  to  the  law  of  St  Domingo,  particu- 
larly after  eleven  years'  cohabitation  as  man  and  wife.  R.  v. 
Brampton,  10  East,  282.    So  a  marriage  in  Ireland  by  a  dissenting 

minister,  in  a  private  room,  has  been  held  good.    R,  v, ,  Ola 

Bailey,  coram  Sir  J.  Silvester^  1  Russ,  C,  £,  205,  2d  ed.,  Smith  v. 
Maxwell,  1  R,  and  M.  80.    In  proving  a  foreign  marriage  some 
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evidence  must  be  given  of  the  law  of  the  foreign  state ;  and  it  is 
the  practice  of  the  ecclesiastical  courts  to  receive  such  evidence 
from  professors  of  the  law  in  question.  Lindo  v.  Belisarioj  2  Hagg. 
CansisL  Rep.  248.  Middhton  v,  Janverin,  2  liagg.  ConsisL  Rep, 
441;  but  see  Harford  v.  Morris,  2  Hagg,  ConsisL  Hep,  431.  In  the 
case  o(  Dalrymple  v.  Dalri/mple,  2  Hagg.  Co7isist  Rep.  81,  the  au- 
thorities upon  which  the  court  proceeded  were  of  three  classes :  1. 
The  opinions  of  learned  professors  given  in  that  or  similar  cases. 
2.  The  opinions  of  eminent  writers  as  delivered  in  books  of  great 
legal  credit  and  weight ;  and,  3.  The  certified  adjudication  of  the 
tribunals  of  Scotland.  Where  evidence  of  the  law  of  Scotland 
with  regard  to  the  legality  of  a  marriage  was  required,  the  testi- 
mony of  a  witness,  who  was  a  tobacconist,  was  rejected.  Anon, 
cited  10  East^  287.  See  further  as  to  proof  of  foreign  laws^  ante^ 
p.  60. 

A  marriage  between  British  subjects  in  a  firitish  setHement  is 
valid,  if  it  be  such  a  marriage  as  would  have  been  valid  in  this 
country  before  the  passing  of  the  marriage  act,*26  Geo.  II.  Thus 
a  marriage  between  two  British  subjects  solemnized  by  a  Catholic 
priest  at  Madras,  and  followed  by  cohabitation,  but  without  the  li- 
cense of  the  governor,  which  it  had  been  the  uniform  custom  to  ob- 
tain, is  valid.  Lautaurv.  Teesdale,  8  Taunt  833.*  So  in  the  case 
of  the  King  v,  Brampton,  supra^  Lord  Ellenborough  was  of  opiuiou 
that  as  the  parties  had  accompanied  the  King's  forces  to  St.  Do- 
mingo, they  might  be  considered  to  have  carried  with  them  the  law 
of  England,  and  that  therefore  the  marriage  was  valid,  being  ac- 
cording to  the  English  law  independent  of  the  marriage  act 

So  the  marriage  of  English  subjects,  in  the  chapel  of  the  Eng- 
lish embassador  abroad,  appears  to  have  been  valid,  see  R,  v, 
Brampton,  10  East,  286 ;  and  now  by  statute  4  Geo.  IV.  c.  91,  re- 
citing that  it  is  expedient  to  relieve  the  minds  of  his  majesty's  sub- 
jects from  any  doubt  concerning  the  validity  of  a  marriage  solem- 
nized by  a  minister  of  the  Church  of  England,  in  the  chapel  or 
house  of  any  British  embassador,  or  minister,  residing  within  the 
country  to  the  court  of  which  he  is  accredited,  or  in  the  chapel 
belonging  to  any  British  factory  abroad,  as  well  as  from  any  possi- 
bility of  doubt  concerning  the  validity  of  marriages  solemnized 
within  the  British  lines,  by  any  chaplain,  or  officer,  or  other  person 
officiating  under  the  orders  of  the  commanding  officer  of  a  British 
army  serving  abroad,  it  is  declared  and  enacted  that  all  such  mar- 
riages shall  be  deemed  and  held  to  be  as  valid  in  the  law,  as  if  the 
same  had  been  solemnized  within  his  majesty's  dominions,  with  a 
due  observance  of  all  forms  required  by  law. 

A  marriage  between, English  subjects  in  a  foreign  country,  not 
celebrated  accordin|;  to  the  laws  of  that  country,  lior  in  an  embassa- 
dor's chapel,  &JC  is  mvalid.  MiddhUm  v.  Janverin,  2  Hagg.  Consist, 

•  4  Eng.  Com.  Law  Reps.  209. 
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Rep,  437.   Scrimshire  v.  Scrimshire,  id.  395.    Loam  tj.  Higgins,  8 
Stark.  183.» 

Proof  of  the  adultery.']  "  It  is  not  necessary  to  prove  the  direct 
fact  of  adultery.  In  every  case  almost  the  fact  is  inferred  from 
circumstances  that  lead  to  it  by  fair  inference  as  a  necessary  con- 
clusion. What  are  the  circumstances  that  lead  to  such  a  conclu- 
sion cannot  be  laid  down  universally,  because  they  may  be  infinite- 
ly diversified  by  the  situation  and  character  of  the  parties  by  the 
state  of  general  manners,  and  by  many  other  incidental  circum- 
stances apparently  slight  and  delicate  in  themselves,  but  which 
may  have  most  important  bearings  in  the  particular  case. — ^The 
only  general  rule  that  can  be  laid  down  upon  the  subject  is,  that 
the  circumstances  must  be  such  as  would  lead  the  guarded  discre- 
tion of  a  reasonable  and  just  man  to  the  conclusion.'*  Per  Sir  W. 
Scott,  Loveden  v.  Loveden,  2  Hogg.  Consist.  Rep.  2.  Where  the 
plaintiff's  wife  and  the  defendant  travelled  tc^ether,  and  the  for- 
mer took  a  house  in  Wales,  where  the  defendant  used  to  pass  the 
day  and  take  his  meals,  but  slept  at  an  inn,  the  Ecclesiastical 
Court  held  this  cohabitation  sufficient  evidence  of  adultery,  though 
there  was  no  proof  of  other  familiarities.  Cadogan  t).  Cadt^an,  2 
^agg.  4  (n);  and  see  Chambers  v.  Chambers,  1  Hagg.  Con- 
sisL  Rep.  444.  Williams  v.  WilKams,  Id.  299.  Elites  v.  Ehoes^ 
Id.  277.  Where  the  statute  of  limitations  is  pleaded,  the 
plaintiff  may  give  evidence  of  acts  of  adultery  which  have  taken 
place  more  than  six  years  since,  with  a  view  to  show  the  nature 
of  the  connexion  subsisting  between  the  parties  within  the  six 
years.  Duke  of  Norfolk's  case,  12  How,  St.  Tr.  927.  The  confes- 
sion of  the  wife  is  not  evidence  for  her  husband,  but  conversations 
between  her  and  the  defendant  are  evidence  against  the  latter.  B. 
M  P.  28,  ante,  p.  91. 

Evidence  in  aggravation,]  Conversations  between  the  husband 
and  wife  are  evidence  to  show  their  demeanour  and  conduct.  Tre- 
lawney  v.  Colman,  1  B.  and  A.  91.  So  letters  from  the  wife  to  the 
husband  written  before  suspicion  of  criminal  intercourse.  Ante,  p. 
91.  The  judgment  formed  by  a  witness  from  the  anxiety  which 
the  wife  had  expressed  concerning  her  husband,  and  from  her  mode 
of  speaking  of  him  during  his  absence,  is  admissible  evidence.  Tre- 
lawney  v.  Coleman,  2  Stark.  192.'  The  wife's  declarations  as  to 
her  intentions  in  leaving  her  husband  may  be  given  in  evidence,  as 
part  of  the  res  gestcp,  to  remove  a  suspicion  of  connivance  on  his 
part.  Hoare  v.  Allen,  3  Esp.  276,  ante,  p.  81.  Proof  of  a  settle- 
ment and  provision  for  children  is  admissible  as  evidence 'in  aggra- 
vation. B.  JV.  P.  27.  As  to  evidence  of  the  wife's  character,  see 
ante,  p.  37. 

p  U  Zng.  Com.  Law  Kept.  17G.     «  3  Id.  308. 
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Defence. 

Evidence  to  disprove  the  marriage,']  If  the  marriage  of  the 
plaintiff  be  irr^ular  and  void,  the  defendant  may  give  evidence  to 
prove  that  fact.  Thus  he  may  show  that  there  was  no  due  publi- 
cation of  banns ;  for  by  4  Geo.  IV.  c.  76,  s.  22,  if  any  persons  shall 
knowingly  and  wilfully  intermarry  without  due  publication  of  banns, 
or  license,  such  marriage  shall  be  nuU  and  void.  Under  this  clause 
it  seems  to  be  sufficient  that  the  banns  are  published  in  the  known 
and  acknowledged,  though  not  the  real  names  of  the  parties.  Thus 
where  a  man  whose  name  was  A.  L.  bad  resided  for  three  years  in 
the  parish  in  which  he  was  married,  under  the  name  of  6.  S.,  and 
was  married  by  banns  by  such  name,  the  marriage  was  held  valid. 
R.  V.  BiUinghurstf  3  M.  and  S.  250.  So  where  the  name  had  been 
assumed  for  sixteen  weeks,  on  account  of  the  party  having  desert- 
ed from  the  army.  R.  v,  Bttrton-upon-Trent,  Id.  537.  So  where  a 
married  woman  upon  the  death  other  husband  assumed  her  maiden 
name,  and  after  the  lapse  of  several  years  was  married  by  banns 
to  a  second  husband  in  that  name,  with  the  description  of  widow,  it 
was  held,  in  the  absence  of  fraud,  that  such  marriage  was  legal. 
R.  V,  Sl  Faith\  JVeicUm^  3  D.  and  R.  348.*'  But  where  the  banns 
have  been  published  in  the  wrong  names  of  the  parties,  and  there 
is  no  evidence  to  show  that  they  have  ever  been  known  by  such 
names,  the  marriage  is  void.  MaUier  v.  JSTey  in  the  Consistory  Courts 
3  M  and  S.  265 ;  see  also  Stanhope  v.  Baldwin,  1  Addams^  93,* 
Green  v.  Dalionf  Id.  289.*  So  where  a  wrong  name  is  fraudulently 
assumed  for  the  purposes  of  the  marriage.  Frankland  v.  Nicholson^ 
in  the  Consistory  Court ,  3  M.  and  S.  259 ;  see  alsoFellowes  v.  Stewart^ 
2  Phillim.  257,*  Meddowcroft  v.  Gregory,  Id.  365,^  Bayard  v.  Mar- 
phew,  Id.  321,^  Pougeti  v.  Tomkvns,  3  Mand  S.264. 

By  4  Geo.  IV.  c  76,  s.  26,  it  shall  not  be  necessary^  in  support  of 
a  marriage,  to  give  any  evidence  of  the  residence  of  the  parties,  as 
directed  m  that  act,  nor  shall  any  evidence  be  received  to  prove  the 
contrary. 

Evidence  that  the  parties  lived  separate,"]  Whether  proof  that 
at  the  time  of  the  adultery  the  husband  and  wife  were  living  sepa- 
rate by  consent  furnishes  a  defence  in  this  action,  does  not  appear 
to  be  clearly  settled.  In  Weedon  v.  Timbrell,  1  Esp.  16,  5  T.  R. 
357,  S.  C,  where  it  appeared  that  the  husband,  having  some  sus- 
picion of  bis  wife's  misconduct,  had  taken  a  lodging  for  her,  for 
which  and  for  her  board  he  paid,  and  that  at  the  same  time  when 
the  adultery  was  committed,  they  were  living  in  a  state  of  separa- 
tion, Lord  Kenyon  ruled  that  the  action  could  not  be  maintained, 
and  the  court  refused  to  set  aside  the  nonsuit    So  in  Bartelot  v. 

'  16  Eng.  Com.  Law  Rept.  171. 
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Hawker^  Peake^  7,  where  the  husband  and  wife  had  been  separated 
by  articles,  Lord  Kenjon  said,  that  if  the  parties  were  separated 
by  mutual  consent  at  the  time,  he  was  of  opinion  that  the  husband 
could  not  maintain  this  action,  for  it  was  impossible  to  receive  any 
injury  by  losing  the  society  of  a  wife  whom  he  had  already  aban- 
doned ;  but  on  proof  of  an  act  of  adultery  before  the  separation,  the 
jury  found  a  verdict  for  the  plaintiff  But  in  a  subsequent  case, 
where  the  defence  was  that  the  parties  were  living  under  articles 
of  separation  at  the  time.  Lord  iCenyon  said  that  it  was  a  question 
that  he  had  entertained  considerable  doubts  upon,  but  that  he  was 
inclined  to  suffer  the  cause  to  proceed,  and  take  a  note  of  the  ob- 
jection, that  it  might  be  brought  before  the  court.  Hodges  v.  Wind" 
nam,  Peake,  39.  And  in  a  still  more  recent  case,  where  the  hus- 
band and  wife  had  separated  under  articles,  and  the  wife  was  liv- 
ing apart  from  her  husband,  though  not  in  pursuance  of  the  terms 
of  the  articles,  Lord  Ellenborough  observed  that  he  did  not  consi- 
der the  question,  whether  the  mere  fact  of  separation  between 
husband  and  wife  by  deed  was  such  an  absolute  renunciation  of  his 
marital  rights,  as  prevented  the  husband  from  maintaining  an  ac«- 
tion  for  the  seduction  of  his  wife,  as  concluded  by  the  decision  in 
Wheedon  v.  Timbrell,  Chambers  v,  Caidfield^  6  East,  248.  In  the 
latter  case  it  was  held,  that  as  the  wife  was  not  living  apart  from 
her  husband  with  the  consent  of  the  trustees  in  the  deed,  she  was  not 
living  apart  from  him  with  his  consent,  and  that  therefore  the  plain- 
tiff's right  to  recover  was  not  affected  by  the  deed.  Where  the 
separation  is  not  with  a  view  of  renouncing  the  marital  character, 
as  where  the  husband  and  wife  are  living  as  servants  in  diflerent 
families,  the  action  niav  be  maintained.  Edwards  v.  Crocks  4  Esp. 
30. 

Evidence  of  the  plaintiff '*s  misconduct  in  bar,']  If  a  woman  be 
suffered  to  live  as  a  prostitute  with  the  privity  of  her  husband,  and 
a  man  is  thereby  drawn  into  adultery  with  her,  Lord  Mansfield 
laid  it  down  as  clear  law,  that  the  action  will  not  lie.  Smith  v, 
Allison,  B.  JVC  P.  27.  Hodges  v.  Windham,  PeaJce,  39.  But  unless 
with  the  husband's  privity  it  will  not  go  to  the  action,  let  her 
be  ever  so  profligate,  but  only  to  the  damages.  B.  JV.  P.  27.  If 
the  plaintiff  was  consenting  to  the  adultery  of  his  wife,  he  cannot 
recover.  Hmrard  v,  Burtonwood,  1  Selw.  JV!  P.  10.  Duberley  v. 
Gunning,  4  T.  /?.  65G.  Hoare  v.  Allen,  Seho.  JV.  P.  11  (n),  3  Esp. 
276.  Where,  after  marriage,  the  husband  has  openly  violated 
those  rules  of  conduct  which  decency  requires  and  afiection  exacts 
from  him ;  if  he  has  openly  practised  his  gallantries  without  regard 
to  his  wife,  and  violated  the  marriage  bed,  so  as  to  create  disgust 
or  unhappiness  in  his  wife,  he  cannot  maintain  this  action.  Per 
Lord  Kenyan,  Siuri  v.  Marquis  of  Blandford,  cited  4  Esp,  17. 
Wyndham  v.  Ld,  Wycombe,  4  Esp.  16.    But  in  a  subsequent  case. 
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Ld*  Alvanley  ttiid,  that  though  he  was  aware  that  Ld.  Kenjon  had 
laid  down  a  difierent  doctrine,  he  was  of  opinion  that  the  infidd- 
ity  or  misconduct  of  the  husband  could  never  i>e  set  up  as  a  lesal 
defence  to  the  adulterj  of  the  wife,  but  that  it  went  in  mitigatiOD 
of  damages  only.    Bromley  v.  Wallace^  4  Esp.  237. 

Evidence  in  mitigation  of  damages,"]  Proof  of  the  husband's 
bad  conduct,  as  that  he  lived  in  a  criminal  connexion  with  other 
women,  is  properly  evidence  in  mitigation  of  damages,  fi.  JV.  P. 
27,  Bromley  v.  Wallace,  4  Esp.  237.  So  that  he  had  turned  his 
wife  out  of  the  house,  and  refused  to  maintain  her.  £.  JV*.  P.  27. 
So  for  the  same  purpose  the  defendant  may  give  evidence  of  the 
wanton  manners  of  the  wife,  and  that  the  first  advances  were  made 
by  her  to  him.  Gardener  v.  Jadis^  1  Sebv,  JVl  P.  25.  So  that  the 
wife  has  committed  adultery  with  others,  or  had  a  bastard  before 
marriage.  Roberts  v.  MalsUm,  B.  JV.  P.  296.  Though  evidence  of 
loose  conduct  or  criminality  with  others,  before  the  commission  of 
the  fact  complained  of,  is  admissible  in  mitigation  of  damages,  yet 
acts  of  subsequent  misconduct  are  not  Per  Lord  Kenyon^  Elsam 
«.  Fauceit,  2  Esp.  562.  Although  in  general  the  letters  of  the  wife 
to  the  defendant  are  not  evidence  for  him,  Baker  v.  Morky,  B.  JV. 
P.  28,  yet  where  they  had  been  written  before  the  time,  when  the 
criminal  facts  were  proved  to  have  been  committed,  Lord  Kenyon 
admitted  them,  the  object  being*  to  show  that  the  defendant  had 
been  solicited  by  the  wife.    Elsam  v,  FauceU,  2  Esf.  562. 


TRESPASS  FOR  SEDUCTION. 

\n  an  action  for  seduction,  the  plaintiff  must  prove,  1.  That  the 
party  seduced  was,  in  contemplation  of  law,  his  servant ;  and,  2, 
the  seduction. 

Evidence  of  the  sendee.]  Although  this  action  cannot  be  main* 
lained  without  some  prooi  of  the  daughter's  service,  or  liability  to 
service ;  and  it  is  not  sufficient  merely  to  show  that  the  plaintiff 
has  incurred  an  expense  in  consequence  of  her  confinement, 
SaUertkwaite  v.  Duerst,  5  East,  47  (n),  4  DoumI.  S.  C,  PosUethwaiie 
«.  Parkesy  3  Burr.  IS7S,  BenneU  v.  Alcott,  2  7;  A.  168,  see  4  £.  and 
C.  662;'  yet  it  is  not  necessary  to  prove  an  actual  contradt  of  ser- 
vice, or  that  wages  have  been  paid,  but  the  slightest  evidence  of 
service,  such  as  milking  cows,  has  been  held  sufficient  Bennet  v, 
Alcottj  2  71  R.  168.  Even  making  tea  has  been  said  to  be  an  act 
of  service.  Per  Abbott,  C.  •/.,  Carr  v.  Clarke,  2  Chitty,  261,'  see 
also  ManveU  v.  Thompson,  2  C.  and  P.  803,"  Mann  v.  Barrett,  6 
Esp.  82.    Though,  to  a  degree,  the  relation  of  master  and  iervant 

s  10  Eng.  Com.  Law  Repc.  438.    r  18  Id.  328.    >  IS  Id.  136. 
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most  talMiit,  yet  a  very  slight  rebtioii  it  safficienf ,  as  it  has  been 
determined,  that  when  the  daiishters  of  the  highest  and  most  opu- 
lent families  have  been  seduced*  the  parent  may  maintain  an  action 
on  the  supposed  relation  of  master  and  servant,  though  every  one 
must  know  that  such  a  child  cannot  be  treated  as  a  menial  servant. 
Per  Lord  Kenyan^  Fores  v.  Wilson^  Peake^  65.  So  it  has  been 
ruled  by  LitUedale^  •/.,  that  the  proof  of  any  acts  of  service  is  un- 
necessary, and  that  it  is  sufficient  that  she  is  living  with  her  father, 
forming  part  of  his  family,  and  liable  to  his  control  and  command. 
Maunder  v.  Vann^  1  Jtf.  and  M.  324,  see  R,  v.  CkiUesford^  4  B.  and 
C.  102.*  The  action  is  maintainable,  though  the  daughter  wasW 
aee.  Booth  v.  Charlton^  cited  5  E€tst,  45,  Satterthwaite  v.  Duerst^ 
Ibid,  (n),  Tullidge  v.  Wade,  3  Wils.  18.  And  where  the  daughter 
was  a  married  woman  separated  from  her  husband,  and  Uving  as 
a  servant  with  her  father,  it  was  held  that  the  latter  m^ht  main* 
tain  this  action.     Harper  v.  Luffkin,  7  B.  and  C  387.^ 

It  must  appear  that  the  daughter  was  residing  with  her  father  at 
the  time  of  the  seduction.  Thus  where  she  was  residing  in  another 
person's  family  in  the  capacity  of  housekeeper,  though  not  under 
any  contract  for  wages,  and  though  she  might  have  left  when  she 
pleased,  it  was  held  that  the  father  could  not  maintain  the  action, 
lor  the  daughter  had  no  animus  revertendu  Dean  v.  Peel,  5  Eastf 
45,  Car  v.  LHarke,  2  Chitty,  260.*  But  if  she  was  merely  absent 
on  a  visit  at  the  time  when  she  was  seduced,  the  action  lies.  Jokn^ 
son  V.  MAdam^  cited  5  East,  47.  Where  the  defendant  procured 
the  daughter  and  servant  of  the  plaintiff  to  leave  her  father,  under 
the  false  pretence  of  hiring  her  as  his  servant,  and  seduced  her, 
Abbott,  Cf.  J.  held  the  action  maintainable.  Speight  v.  Olit>eira,  2 
Stark.  49a« 

Where  the  action  was  brought  by  the  aunt  of  the  party  seduced^ 
with  whom  the  latter  resided,  Perryn,  B.  held  that  she  stood  in  loco 
parentis,  and  was  entitled  to  recover,  though  the  mother  was  living. 
Edmonson  v.  Machill,  2  T.  R.4,ll  East,  24.  So  where  the  plain- 
tiff,  an  officer  in  the  army,  had  adopted  the  daughter  of  a  deceased 
soldier,  he  was  held  entitled  to  maintain  this  action.  Irmn  v.  Dear- 
man,  11  East,  23.  So  a  master,  who  is  not  related  to  the  party 
seduced,  may  recover  damages  against  the  defendant  for  debauch- 
ing her.  Fores  v.  Wilson,  Peake,  55.  See  Hall  v.  HoUander,  4  jB. 
and  C.  663.* 

Evidence  in  aggravation.']  in  aggravation  of  damages  the  plain* 
tiff  may  give  evidence  of  the  general  good  conduct  of  his  family,  what 
other  children  he  has,  &c.  Bedford  v.  M^Koid,  3  Esp.  119.  So  the 
plaintiff  may  prove  that  the  defendant  was  addressing  his  daughter 
as  an  honourable  suitor ;  Dodd  v.  Mnris,  3  Campb.  519,  EIHoU  v. 
Mcklin,  5  Price,  641 ;  but  neither  in  chief  nor  on  cross-ezamina- 
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tion  can  the  plaintiff  show,  that  the  defendant  had  previously  made 
a  promise  of  marriage  to  the  daughter.  Ibid.  TvUidge  v.  Wade^  3 
WUs.  19. 

Damages.']  Though  the  loss  of  service  is  the  legal  foundation  of 
this  action,  and  however  difficult  it  may  be  to  reconcile  to  principle 
the  giving  of  greater  damages  on  another  ground,  the  practice  is 
become  inveterate,  and  cannot  now  be  shaken.  Per  Ld,  ElleU' 
bcraughf  Irwin  v.  Dearman^  11  East,  24.  Damages  therefore  may 
be  given  for  the  loss  which  the  plaintiff  has  sustained  by  being  de- 
prived of  the  society  and  comfort  of  his  child,  and  by  the  dishonour 
which  he  receives.  Per  Ld,  EUenhcraughy  Scuthemwood  v.  Rams* 
den^  Selw.  JV.  P.  1042.  The  jury  may  take  into  their  considera- 
tion a]l  that  the  plaintiff  can  feel  from  the  nature  of  the  loss.  They 
may  look  upon  him  as  a  parent  losing  the  comfort  as  well  as  the 
service  of  his  daughter,  in  whose  virtue  he  can  feel  no  consolation, 
and  as  the  parent  of  other  children  whose  morals  may  be  corrupt- 
ed by  her  example.  Per  Ld.  Eldon,  Bedford  v.  M^Koul^  3  Esp. 
120,  nee  also  Chambers  v.  Irwin,  2  Se&o.  Jv.  P.  1042,  TuiUdge  v. 
Wade,  3  Wils.  19. 

The  plaintiff  must  be  prepared  to  prove  the  amount  of  the  ex- 
penses sustained  by  him  in  conseqiience  of  his  daughter's  confine- 
ment, &c.  TuUidge  v.  Wade,Z  Wils.  19.  The  amount  of  a  surgeon's 
bill,  though  not  paid,  may  be  recovered,  but  a  physician's  fees  can- 
not be  taken  into  the  account,  if  not  actually  paid,  since  the  pay- 
ment of  them  cannot  be  enforced  by  action.  Dixon  v.  Bell,  I 
Stark.  289.' 

Evidence  of  character."]  The  plaintiff  cannot  give  evidence  of  the 
daughter's  good  character,  unless  in  answer  to  evidence  of  general 
bad  character  on  the  other  side ;  Ban^ld  v.  Massey,  I  Campb.  460, 
ante,  p.  37 ;  and  even  where  the  daughter  had  been  cross-examined 
as  to  circumstances  of  extreme  indelicacy  and  levity  in  her  conduct, 
Lord  Ellenborough  ruled  that  the  plaintiff  was  not  at  liberty  to  call 
witnesses  to  character,  for  that  there  was  an  opportunity  of  ex- 
plaining, on  re-examination,  the  questions  put  on  the  cross-exami- 
nation. Ibid.  But  where  the  cross-examination  of  the  party  seduced 
went  to  show  that  she  had  conducted  herself  immodestly  towards 
the  defendant  before  the  seduction,  and  that  she  kept  improper 
company,  the  plaintiff  was  aUowed,  without  objection,  to  prove  the 
general  good  character  and  modest  deportment  of  his  daughter,  and 
the  general  respectability  of  the  family.  Bate  v.  Hill,  1  C.  arid  P. 
100.*  If  the  daughter  be  asked,  whether  before  her  acquaintance 
with  the  defendant  she  had  not  been  criminally  connected  with 
other  men,  she  is  not  bound  to  answer  the  question.  Dodd  v.  Nor^ 
rig,  3  Campb.  519. 
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Where  the  plaintiff  had  been  guilty  of  gross  misconduct  in  suf- 
fering the  defendant  to  continue  his  vbits  as  a  suitor  to  his  daughter, 
after  he  knew  that  he  was  a  married  man,  and  had  received  a  cau- 
tion against  admitting  him  into  bis  familj,  Lord  Kenyon  held  that 
the  action  could  not  be  maintained.    Reddie  v,  Scodt^  Pe^ke^  240. 

In  mitigation  of  damages,  the  defendant  may  show  the  loose 
character  of  the  daughter.  Dodd  v.  Mnris,  3  Campb,  519.  So  it 
seems  that,  upon  principle,  he  may  show  that  the  father  was  a 
man  of  profligate  habits. 


TRESPASS  FOR  ASSAULT  AND  BATTERY. 

Iir  an  action  of  trespass  for  assault  and  battery,  the  evidence  tor 
the  plaintiff  varies  according  to  the  nature  of  the  defendant's  plea. 

Evidence  under  the  general  issueJi  Under  the  general  issue,  the 
plaintiff  must  prove  an  assault  or  battery.  An  attempt  to  do  a 
corporal  injury  to  another,  coupled  with  a  present  ability,  as  hold- 
ing up  a  weapon  at  a  man  within  reach,  is  evidence  of  an  assault. 
Oenner  v.  SparkSf  I  SaUc.  79.  So  riding  after  a  person  and  oblig- 
ing him  to  run  into  a  garden  to  avoid  being  beaten,  is  an  assault 
Marlin  v.  Shoppie^  3  C.  and  P.  373.*  A  battery,  which  always 
includes  an  assault,  is  the  actual  doing  an  injury,  be  it  ever  so 
small,  in  an  angry  or  revengeful,  or  rude  or  insolent  manner,  as  by 
spittin^in  a  man's  face,  or  violently  jostling  him  out  of  the  way. 
B.  M  r.  15.  In  order  to  constitute  a  battery,  it  is  not  essential 
that  the  act  should  appear  to  be  wilful ;  if  it  happens  by  negli- 
gence or  mistake  an  action  will  lie,  for  no  man  shall  be  excused  of 
a  trespass,  except  it  may  be  judged  utterly  without  bis  fault.  Per 
Cur.  Weaver  v.  Ward^  Hob,  134.  Therefore  where  a  soldier  in 
exercise  wounded  one  of  his  comrades  by  accident,  he  was  held  lia- 
ble in  trespass.  Ibid,  Underwood  v.  Hewson^  1  Sir,  596.  But  where 
the  conduct  of  the  defendant  is  entirely  without  fault,  no  action  will 
lie.  Wakeman  v.  Robinson^  1  Bingh.  213,'  B,  JV.  P,  15.  Thus  where 
the  defendant  and  another  person  were  fighting,  and  the  plaintiff 
came  and  took  hold  of  the  defendant  by  the  collar,  in  order  to  se- 
parate the  combatants,  whereupon  the  defendant  beat  the  plain* 
tiff,  on  son  assault  demesne  pleaded,  and  replication  de  injvrid  suet 
prapridf  it  was  objected  that  the  plaintiff  ought  to  have  replied  the 
matter  specially,  but  Legge,  B.  overruled  the  objection,  observing 
that  the  evidence  was  not  offered  by  way  of  justification,  but 
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tat  the  purpose  of  showing  that  there  was  not  any  assault,  for  it 
was  the  quo  animo  which  constituted  an  assault  which  was  matter 
to  be  left  to  a  jury.  Griffin  v.  Parsons^  1  Sdw.  M  P.  27  (n),  see 
abo  Gibbons  v.  Pepper,  2  SaOc  637. 

Where  it  is  stated  in  the  declaration  that  the  defendant  on  divers 
days  and  times,  between  two  certain  days,  assaulted  the  plaintiff, 
the  plaintiff  may  give  in  evidence  any  number  of  assaults  within 
those  days,  or  he  may  prove  a  single  trespass  at  any  time  before 
action  brought,  &  JV.  P.  66, 1  Sound.  24  (n)  ;  and  even  after  prov- 
ing several  assaults  within  the  days  mentioned  in  the  declaration, 
he  would  perhaps  be  allowed  to  give  evidence  of  ass:iults  commit- 
ted before  that  time,  as  proof  of  the  defendant's  malice.  2  PhUL 
Ev.  194. 

Where  the  declaratioa  contains  only  one  count,  the  plaintiff  can- 
not, after  givina  evidence  of  one  assault,  waive  that  assault  and 
give  evidence  of  another.  Stante  v.  Preckeit,  1  Campb.  473.  When 
the  action  is  brought  against  several  for  a  jcnnt  trespass  committed 
at  a  particular  time,  he  must  confine  himself  to  that  period :  and 
if  all  the  defendants  were  not  then  concerned  in  the  trespass  com- 
mitted at  that  time,  the  plaintiff  cannot  have  recourse  to  a  trespass 
committed  at  any  other  time,  when  some  only  of  the  defendants 
were  concerned,  who  were  not  implicated  in  the  first  transaction, 
tor  some  of  the  defendants  might  thereby  be  subjected  to  damages 
for  a  trespass  in  which  they  had  no  concern.  Sedley  v.  StUherlandf 
3Esp.202. 

In  general,  matters  in  excuse  or  justification  cannot  be  given  in 
evidence  under  the  general  issue.  But  by  various  statutes  such 
evidence  is  admissible.  See  stat.  43  Eliz.  c.  2,  s.  19,  7  Jac.  L  c.  5, 
21  Jac  L  c  12,  s.  5,  11  G.  II.  c.  19,  s.  21,  23  G.  UL  c.  70,  s.  34, 
24  G.  IIL  sess.  2,  c.  47,  s.  35,  39,  28  G.  III.  c.  37,  s.  23,  42  G.  UL 
c  85,  8.  6,  48  G.  UL  c  99,  s.  70.  Tidd,  704  (n). 

*  Evidence  under  son  assault  demesne^  One  of  the  most  usual 
pleas  in  this  action  is  son  assauU  demesne,  that  the  plaintiff  made 
the  first  assault,  a  defence  which  must  be  specially  pleaded.  Co. 
UiL  282,  b.  If  to  this  plea  the  plaintiff  reply  de  injur  A  sttd  pro- 
prid  absque  tali  causd,  such  replicatian  puts  the  matter  of  the  plea 
in  issue,  and  the  defendant  will  have  to  prove  a  prior  assault  by  the 
plaintiff  If  he  prove  that  the  plaintiff  lifted  up  his  stick,  and  ofier- 
ed  to  strike  him,  it  is  a  sufficient  assault  to  justify  his  striking  the 

Elaintiff,  and  he  need  not  stay  till  the  plaintiff  has  actually  struck 
im.  fi.  JVI  P.  18.  But  it  is  not  every  assault  that  will  justify  every 
battery,  and  it  is  matter  of  evidence  whether  the  assault  was  pro- 
portiofHable  to  the  battery ;  thus  a  man  cannot  justify  a  inaim  for 
every  assault,  as  if  A.  strike  B.,  B.  cannot  justify  dra wine  his  sword 
and  catting  off  A.'s  hand.    Per  Cur.  Cooke  v.  Beal,  I  M.  Raym. 

47 


370  Trupa^sfor  Assault  and  Battery. 

177.  It  •eemsy  however^  that  in  such  case  the  plaintiff  will  not  be 
allowed  to  take  advantage  of  the  excess  in  the  violence  of  the  de- 
fendant's assault,  under  the  general  replication  of  de  injuriOf  but 
that  he  should  reply  the  excess  in  order  to  entitle  him  to  take  ad- 
vantage of  it.  Skinner 9  387,  see  Franks  n.  Morrice^  10  East^  81  (n). 
Thus  where  the  plaintiff  declared  that  the  defendant  beat,  bruised, 
and  wounded  him,  and  the  defendant  pleaded  son  assault  demesne 
to  which  the  plaintiif  replied  de  injurid  generally,  and  it  appeared 
in  evidence  that  the  plaintiif  meeting  the  defendant,  shook  his  stick 
at  him ;  whereupon  the  defendant  committed  a  violent  assault  upoQ 
the  plaintiff,  and  beat  him,  on  a  verdict  being  found  for  the  defen- 
dant, the  court  held  that  if  the  defendant  had  assaulted  the  plaintiff 
and  beat  him  more  violentiv  than  he  ought  to  have  done,  or  was 
necessary  for  the  defence  of  himself,  the  plaintiff  ought  to  have  re- 
plied that  fact  specially.  Dale  v.  Wood^  7  £.  Moore,  33.^  Boioen  o. 
Parry,  1  C.  and  P.  394.^  So  where  the  plaintiff  can  justify  his 
first  assault  he  must  plead  such  matter  of  justification  specially,  for 
it  cannot  be  given  in  evidence  under  the  replication  de  injurUi,  ^-c 
Kingy.  Sheppard,  Carth.  281,  B.  JV!  P.  18. 

Where  there  is  only  one  count  in  the  declaration,  and  the  defen- 
dant pleads  son  assault  demesne,  and  proves  an  assault  by  the  plain- 
tiff on  the  day  mentioned  in  the  declaration,  or  on  another  day  b^ 
fore  action  brought,  the  plaintiff  will  not  be  entitled  to  give  evidence 
of  an  assault  committed  by  the  defendant  on  another  day.  Doumes 
V.  Skrymsher,  1  Brownl  235.  J5.  N.  P.  17.  Rdl.  Ah.  Trial  {c).  If 
in  fact  there  are  two  assaults,  one  only  of  which  the  defendant  can 
justify,  and  he  pleads  son  assault  demesne,  the  plaintiff  should  new 
assign ;  but  if  there  are  two  counts  in  the  declaration,  the  new  as- 
signment will  be  unnecessarv,  for  as  the  defendant  can  only  prove 
one  justification,  the  plaintifi*on  proving  two  assaults  must  have  a 
verdict.  B.  X.  P.  17.  Yet  where  there  are  two  counts,  if  the  de- 
fendant pleads  not  guilty,  and  a  justification,  and  in  his  justification 
alleges  that  the  trespesscs  in  both  counts  are  one  and  the  same,  and 
the  plaintiff  replies  de  injuria,,  ifc,  he  will  be  con6ned  to  the 
proof  of  one  trespass  only.  Gale  v.  Dahymple,  R.  and  M.  118,  Gilh 
son  V.  Hawkey,  Id.  121,  (n).  In  some  cases  if  there  are  two  counts 
in  the  declaration,  the  plaintiff  by  new  assigning  may  preclude  him- 
self from  giving  evidence  of  two  acts  of  trespass.  Thus  where 
the  declaration  contained  two  counts  for  assault  and  false  imprison- 
ment, and  the  defendant  pleaded  not  guilty  to  both  counts,  and  a 
justification  under  mesne  process  to  the  first  count,  the  plaintiff 
as  to  the  justification  new  assigned,  whereby  he  admitted  that 
the  arrest  under  the  mesne  pi^ocess  was  justified,  and  then 
gave  in  evidence  another  act  of  imprisonment  under  the  new 
^wignment,  upon  which   he  failed,  it  was  held  that  he  could 
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not  give  evidence  of  either  act  of  trespass  under  the  second  county 
for  that  there  was  but  one  imprisonment  besides  that  which  he  had 
waived,  and  that  one  being  the  subject  of  the  new  assignment,  the 
plaintiff  could  not  avail  himself  of  it  on  the  second  count.  Atkin" 
son  V.  MaUesan,  2  T.  R.  172. 

Evidence  on  plea  of juslificaium  in  defence  of  possession.^  If  the 
defendant  pleads  that  he  was  possessed  of  a  house,  &c.  and  that 
the  plaintiff  without  his  license  entered  therein  and  disturbed  the 
defendant,  whereupon  he  requested  the  plaintiff  to  depart,  which 
he  refused  to  do,  whereupon  the  defendant  gently  laid  hands  upon 
him  to  turn  him  out  of  the  house ;  the  proof  of  this  plea  lies  upon 
the  defendant,  and  he  must  show  his  possession  of  the  house,  the 
plaintiff's  entry  and  disturbance,  that*he  requested  the  plaintiff  to 
depart,  and  on  his  refusal  gently  laid  hands  on  him.  If  the  plain- 
tiff resist  the  defendant  upon  his  gently  laying  hands  on  him,  the 
defendant  maj  repel  force  with  force,  and  any  degree  of  violence 
may  be  justined.  Green  u.  Goddardy  2  SaOc  641,  which  minr,  it 
seems,  be  properly  given  in  evidence  under  the  above  plea,  if  the 
plaintiff  has  replied  de  injurid  only.  If  the  plaintiff  enter  forcibly 
into  the  defendant's  house,  the  latter  may  resist  force  by  force, 
without  any  previous  request  to  depart,  but  the  justificaton  in  such 
case  should  not  be  pleaded  by  way  of  moUiier  manus  imposuitj  upon 
which  it  would  be  necessary  to  shew  a  previous  request  to  depart; 
the  defendant  should  plead  that  the  plaintiff  with  strong  hand  endea^ 
voured  forcibly  to  break  and  enter  the  defendant's  close,  whereupon 
the  defendant  resisted  and  opposed  such  entrance,  d^cand  that  if  any 
damage  happened  to  the  plaintiff  it  was  in  the  defence  of  the  pos- 
session of  the  close.  If  in  fact  the  defendant  was  guilty  of  an  ex- 
cess of  violence  in  resisting  the  plaintiff,  the  latter  should  new  as- 
sign such  excess.     Weaver  v.  Bush^  8  T.  R.  78. 

So  in  action  for  an  assault  and  battery  and  false  imprisonment, 
the  battery  may  be  justified  under  a  mdliter  mantis  imposuit,  and 
if  there  was  an  excessive  or  subsequent  battery,  the  plamtiff  should 
new  assign.    B.  JV.  P.  10.    Willes,  17  (n).  1  Saund.  296  (n). 

Evidence  under  alia  enormia,']  Nothing  can  be  given  in  evi- 
dence under  alia  enormia  except  acts  which  could  not  be  put  upon 
the  record.  Per  Lord  Kenyon^  Lowden  v.  Goodrickf  Peake^  46. 
Therefore  in  an  action  for  trespass  and  false  imprisonment,  it  was 
ruled  that  the  plaintiff  could  not  show  that  he  had  been  stinted  m 
his  food.  Ibid,  Or  that  he  caught  the  jail  fever.  Pettit  v.  Adding" 
ton.  Id.  62. 

Dasnages,']  Evidence  may  be  given  of  the  circumstances  which 
accompany  and  give  a  character  to  the  trespass,  in  order  to  en- 
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hance  the  damapes.  Bracegtrdle  v.  Orfordf^  M  and  8.  79.  Tbe 
circumstances  of  time  and  place,  when  and  where  the  insult  was 
given,  require  difTcrent  damages ;  as  it  is  a  greater  insult  to  be 
beaten  upon  the  Royal  Exchange  than  in  a  private  room.  Per 
Bathurst,  J.,  Tullidge  v.  Wade,  3  fVib.  19. 

Defence. 

Although  the  defendant  cannot,  under  the  general  issue,  give  m 
evidence  matter  of  defence  amounting  to  a  justification,  yet  he 
may,  as  it  seems,  give  any  circumstance  in  evidence,  in  mitigatioOy 
which  tends  to  reduce  the  quantum  of  damaees,  and  which  -could 
not  have  been  pleaded.  3  Stark.  Ev.  1460.  Kin.  Ab.  Ev.  (I  6).  pL 
16.  2  B.  and  A  225  (n).  So  in  trespass  iSor  false  impriaonmeDt 
against  a  private  individual,  evidence  of  reasonable  suspicion  of  the 
plaintiflf's  having  been  guiltv  of  the  felony,  is  admissible  on  the  ge- 
neral issue  in  reduction  of  damages.  Chinn  v.  MarriSf  IL  and  ML 
424.  So  in  tresnass  for  i^lse  imprisonment  against  the  captain  of 
a  ship,  BuUer,  J.  admitted  evidence  of  expressions  used  by  the 
plaintiff  at  the  time,  tending  to  create  mutiny  and  disobedience,  for 
every  thing  which  passed  at  the  time  was  part  of  the  tranmction 
on  which  the  plaintiff's  action  was  founded,  and  he  ther^re  could 
not  be  surprised  by  the  evidence.  Bingham  v.  Gamaulit  1  E^/k 
Dig.  337.  But  in  trespass  for  assault  and  battery,  on  not  guiltj 
pleaded,  evidence  was  oflered  that  the  beating  in  question  was  given 
by  way  of  punishment  for  misbehaviour  on  l^rd  the  ship  of  which 
defendant  was  captain,  and  it  was  insisted  that  the  conduct  of  the 
defendant  at  the  time  of  the  assault  being  necessarilv  in  evidence 
proved  that  misbehaviour.  Lord  £ldon,  C.  J.  was  of  opinion  that 
there  was  no  iustification  pleaded,  the  jury  should  give  damages  to 
the  amount  of  the  injury  sufiered  without  lessening  them  on  ac- 
count of  the  circumstances  under  which  it^^as  inflicted,  and  the 
court  of  Common  Picas  were  of  opinion  that  this  directiou  was 
right  WaUon  v.  Christie,  2^.  and  P.  224. 


TRESPASS  FOR  FALSE  IMPRISONMENT. 

In  an  action  of  trespass  for  false  imprisonment,  the  plaintiff  must 
prove  the  fact  of  the  imprisonment  and  the  amount  of  damages. 

Farm  of  action  tvith  regard  to  justices,  ^c."]  In  actions  against 
justices  and  others  having  authority  to  imprison,  it  frequently  he- 
comes  a  question,  whether  the  proper  form  of  action  is  trespass  or 
case.  **  The  general  rule  of  law  as  to  actions  of  trespass  aeainst 
persons  having  a  limited  authority  (as  Commissioners  of  bank- 
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rupt)  ki  plain  and  clear.  If  they  do  any  act  bey&nd  the  limit  of 
their  authority,  ttiey  thereby  subject  themselves  to  an  action  of 
trespass ;  but  if  the  act  done  be  within  the  limit  of  their  authori« 
ty»  although  it  may  be  done  through  an  erroneous  or  mistaken 
judgment,  they  are  not  thereby  liable  to  such  action."  Per  Ab" 
boUf  C.  J.9  Doswell  v,  Impet/t  1  S.  and  C.  169,»  and  see  Lawther  v. 
Earl  of  Radnor,  8  East,  US.  Pike  v.  Carter,  3  Bingh.  78,-  10  B. 
Moore,  976,  S,  C.  Where  a  magistrate  exercises  the  legal  authori- 
ty Tested  in  him,  in  a  harsh,  undue,  or  oppressive  manner,  case  and 
not  trespass  is  the  remedy.  See  Wilkes  v.  Briber,  2  B.  and  A. 
d86.  But  whose  a  magistrate  acts  without  those  circumstances, 
which  must  concur  to  give  him  jurisdiction,  as  where  he  malicious- 
ly grants  a  warrant,  without  information,  upon  a  supposed  charge 
of  lelony,  he  is  liable  in  trespass.  Morgan  v,  Hughes,  2  T,  R.  226. 
Where  a  magistrate  commits  a  penM>n  for  re-examination  for  an 
unreasonable  time,  it  seems  that  the  commitment  is  wholly  void,  at 
all  events  he  is  answerable  in  trespass,  the  continuance  of  the  par- 
ty in  custody  after  a  reasonable  time  being  a  new  trespass.  Davis 
V.  Capper,  10  B.  and  C.  28. 

An  action  of  trespass  cannot  be  maintained  against  a  judicml 
officer,  as  against  the  steward  of  a  court  Baron,  where  his  bailiff 
by  mistake  takes  the  goods  of  A.  under  a  precept  against  R  flot 
riyd  V.  Breare,  2  B.  and  A.  473.  Nor  will  trespass  lie  against  the 
tlieriff  for  the  act  of  his  bailiff  under  a  judgment  obtained  in  the 
county  court     Tinsley  v.  Nassau,  1  Jlf.  and  M.  52. 

Form  of  action  with  regard  to  private  indimduals."]  If  a  party 
acts  himself  in  apprehending  another,  he  may  be  liable  in  trespass, 
but  if  he  falsely  and  maliciously,  and  without  any  probable  cause, 
puts  the  law  in  motion,  that  is  properly  the  subject  of  an  action  on 
the  case.  Per  Bayley,  /.,  Elsee  v.  Smith,  1  D.  and  R.  10a»  If  the 
warrant  be  illegal  under  which  the  party  acted,  he  is  liable  in  tres- 
pass, and  in  such  an  action  if  the  plaintiff's  counsel  open  the  case^ 
as  an  arrest  upon  an  illegal  warrant,  the  plaintiff  is  not  bound  to 
produce  the  warrant,  but  the  defendant,  if  he  relies  upon  it  as  a 
justification,  must  produce  it  Hohoud  v.  Doncaster,  3  Bingh.  492J 
Where  the  defendant  represented  that  the  jfllaintiff  wasa  fit  person 
to  be  impressed,  and  in  consequence  he  was  impressed,  though  not 
a  fit  penon,  it  was  held  that  the  defendant  was  liable  in  trespaas. 
Per  Lord  EBenborough,  ''This  is  not  like  a  malicious  prosecution, 
where  the  party  gets  a  valid  warrant  or  writ,  and  gives  it  to  an 
officer  to  be  executed.  There  was  clearly  a  trespass  here  in  seijs- 
ing  the  plaintiff,  and  the  defendant  therefore  was  a  trespasser  in 
procuring  it  to  be  done ;  nor  is  proof  of  malice  necessary."  Fhwe- 
ter  o.  Royhf  1  Campb.  187* 
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Prtxf  €f  ih^  bnprwmment'l  Tbe  circumstancet  wbich  wiD 
amount  in  law  to  an  arrest  or  impriaonment  are  stated  in  another 
place.  Vide  ante,  p.  304,  and  post ;  ''  Actions  against  GonstablesJ* 

.   Defence, 

In  actions  against  justices,  constables,  churchwardens,  &c,  the 
defendants  may  give  any  special  justification  in  evidence  under  the 
general  issue,  21  Jac,  1  c,  12  s,2  infra.  A  private  individual  is 
not  within  the  above  statute,  unless  he  is  acting  in  aid  of  the  con- 
stable. See  Bond  v.  Rvst,  2  C.  and  P.  342. «  And  unless  he  be 
within  the  statute,  he  must  plead  his  justification  specially,  and 
must  prove  it  as  stated.  Mere  suspicion  will  not  justify  a  private 
person  in  apprehending  another  on  a  charge  of  felony,  though  it  is 
evidence  in  mitigation  of  damages  under  the  general  issue.  Adams 
V.  Mforcy  2  Selw,  JV.  P.  685,  4m  Ed.  Chinn  v.  Morris^  R.  and  M 
424,  2  C.  and  P.  361,'  S.  C.  Cowks  v.  Dunbar,  2  C.  and  P.  568/ 
and  see  Bingham  v.  GurfMult,  1  Esp.  Dig.  337. 

A  constable  who  has  reasonable  ground  for  suspecting  that  a 
felony  has  been  committed,  or  is  about  to  be  committed,  is  justified 
in  arresting  the  party  whom  he  suspects,  but  in  order  to  justify  a 
private  individual  in  making  the  arrest,  he  must  not  only  show  a 
reasonable  ground  of  suspicion,  but  he  must  prove  that  a  felony 
has  actually  been  committed.  Beckwith  v.  Phiihy,  6  B.  and  U. 
635.^  Hedges  v.  Chapman,  2  Bingh.  523.*  Stonehouse  v.  ElUoU,  2 
T.  R.  315,  Ez  parte  Krans,  1  B.  and  C.  261.^ 

A  private  person  mav  imprison  another  to  prevent  the  commit- 
ting of  a  felony.    Hanacock  v.  Baker,  2  B.  and  P.  260. 

Where  the  plaintiff  was  in  fact  protected  from  arrest  as  a  privi- 
ledged  person,  it  is  a  good  defence  to  show  that  he  did  not  insist  on 
his  privilege.    See  Pike  v.  Carter,  3  Bingh.  84.^ 

Witnesses. 

Wherein  an  action  against  three  persons  for  false  imprisonment^ 
the  plaintiff  had  connected  all  the  defendants  as  joint  trespassers, 
it  was  ruled  that  declarations  made  by  one  of  the  defendants  after 
the  imprisonment,  and  in  the  absence  of  the  others,  were  admissi- 
ble. Wright  V.  Cawi%  2  C.  and  P.  232.'  Where  one  person  puts 
a  party  into  the  custody  of  another,  what*  is  said  and  done  by  that 
other  is  evidence  against  tbe  person  placing  the  party  in  custody, 
though  said  or  done  in  his  absence.  Per  Garrow,  B.  Powell  v. 
Hodgetis,  2  C.  and  P.  433.^  But  the  declarations  of  one  tort  feazor 
are  not  evidence  for  the  others.  Daniels  v.  Potter,  I  M.  and  M 
MSS. 

4  IS  Cnf .  Com.  Law  Repi.  lea    'IS Id.  171.    •  It  Id.  964.    tlSId.S87. 
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TRESPASS  TO  PERSONAL  PROPERTY. 

Thb  evidence  for  the  plaintiff)  in  an  action  of  trespass  for  taking 
mw«iT  or  injuring  personal  property,  varies  according  to  the  nature 
of  the  issue  joined  between  the  parties. 

Form  ofactiafij  trespass  or  case.']  In  cases  of  accidents  arising 
in  driving  carriages,  steering  ships,  &c.,  questions  have  frequently 
arisen  as  to  the  proper  form  of  action.  The  following  distinctions 
may  be  drawn  from  the  decisions  on  thb  subject  See  2  H.  B.  442, 
(n)  4ik  Ed. 

1.  Where  flie  injury  is  both  toilful  and  immediate^  as  where  a 
person  wilfully  rows  a  boat  against  nets  and  destroys  them,  Trife 
V,  Potter^  cor.  Yates  J.  cited  8  71  /?.  191,  trespass  is  the  only  form 
of  remedy.  See  Ogle  v.  Barnes^  8  71  R,  192.  Moreton  v.  Hardenif 
4  B.  and  C.  227.- 

2.  Where  the  injury  is  immediate  but  not  wilful^  occurring  only 
by  the  negligence  of  the  party,  as  where  a  man  firing  a  gun  without 
sufficient  caution  accidentally  hurts  another.  Weaver  v.  Ward, 
Hob.  134.  Underwood  v.  Hewson,  1  Str.  596,  or  where  a  person 
drives  on  the  wrong  side  of  the  way  in  the  dark  and  accidentally 
injures  another  carriage,  Leame  v.  Braj/t  3  East,  593,  Lotan  v. 
Crossy  2  Campb.  465,  Hopper  v.  Reeve^  1  B.  Moore,  407,*  or  where 
a  person  steering  a  ship  through  ignorance  or  unskilfulness  runs  it 
against  another,  Couill  v.  Laming,  1  Campb.  497,  trespass  may  be 
maintained.  But  trespass  is  not  the  only  form  of  remedy,  for  the 
party  injured  may  as  it  seems  waive  the  trespass  and  sue  in  case 
for  the  negligence.  Thus  where  the  plaintiff  declared  that  the 
defendants  so  incautiously,  carelessly,  negligently,  and  inexpertly 
managed  and  steered  their  ship,  that  by  reason  of  their  negli- 
gence <&c.,  the  ship  sailed  and  ran  foul  of  the  ship  of  the  plaintiff; 
after  verdict  for  the  plaintiff  and  motion  in  arrest  of  judgment,  the 
Court  of  King's  Bench  refused  to  arrest  the  judgment.  Ogle  v. 
Barnes,  8  T.  5.  188.  Turner  v.  Hawkins,  1  B.  and  P.  472.  So 
where  the  declaration  stated  that  the  defendant  took  such  bad  care 
of  his  cart  and  horse  in  driving,  that  through  his  negligence,  inat- 
tention, and  want  of  care,  &c.  the.  cart  struck  the  horse  of  the  plain- 
tiff with  such  force  and  violence,  that  the  horse  was  much  hurt, 
&c. ;  on  demurrer  the  court  intimated  a  clear  opinion,  that  as  the 
injury  was  expressly  alleged  in  the  declaration  to  have  arisen  from 
mere  negligence,  inattention,  and  want  of  care,  the  demurrer  could 
not  be  sustained.  Risers  v.  hnbleUm,  2  Bos.  and  PuL  JV.  R.  111. 
Recog.  Moreton  v.  Hardemf  4  B.  and  C.  227.* 

In  HaB  v.  Pickard,  3  Campb.  187,  it  is  stated  by  Lord  Ellenbo- 
rougb  that  "  it  may  be  worthy  of  consideration,  whether  in  those 
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instances  where  trespass  may  be  maintained  the  party  may  not 
waive  the  trespass,  and  proceed  for  the  tort"  In  an  action  on  the 
case  against  several  persons  as  owners  of  a  coach,  for  carelessly  and 
negligently  driving  their  coach,  by  their  servant,  &c.^  it  appeared 
that  at  the  time  of  the  accident  one  of  the  defendants  was  himself 
driving,  and  it  was  insisted  tb$it  the  action  ought  therefore  to  have 
been  in  trespass^  and  not  in  case,  but  the  Court  of  King's  Bench 
held  the  action  to  be  rightly  brought,  for  that  the  plaintiff  had  a 
right  to  sue  all  the  defendants,  and  that  trespass  could  not  have 
been  maintained  against  them  all.  Bayley,  J.  said  in  reference  to 
Leame  u.  Bray^  that  the  court  there  did  not  decide  that  an  actioQ 
on  the  case  would  have  been  improper*;  '*  No  doubt,'*  his  lordship 
laid,  ^  trespass  lies  when  an  injury  is  inflicted  by  the  wilful  act  of 
the  defendant,  but  it  b  also  cleEir  that  case  will  lie  wh^n  the  act  is 
negligent  and  not  wilful."  Holroyd,  J.  said,  ^  In  cases  where  there 
is  no  ground  of  action  except  the  trespass,  perhaps  case  will  not  lie, 
but  where  an  actual  damage  has  been  sustained,  the  trespass  may 
be  waived,  and  an  action  is  maintainable  on  the  special  circum- 
stances of  the  case."  Littledale,  J.  said,  '*  Here  the  defendant 
flardern  may  at  the  moment  have  done  all  in  his  power  to  avoid 
the  accident,  but  may  have  been  unable  to  do  so  in  consequence  of 
antecedent  negligence,  and  it  being  found  that  the  plaintiff  sustain- 
ed the  injury  in  consequence  of  his  careless  driving,  that  sustains 
the  present  iorm  of  action."  Moreton  v.  Hardem^  4  B.  and  C.  223.^ 
See  also  Branscamb  v.  Bridges^  1  jB.  and  C.  145.' 

8.  Where  the  injury  is  not  immediate^  but  cansequendalf  tres- 
presB  will  not  lie,  and  case  is  the  proper  remedy.  <<  In  all  the 
books  the  invariable  principle  to  be  collected  is,  that  where  the 
injury  is  immediate  on  the  act  done,  there  trespass  lies,  but  where 
it  is  not  immediate  on  the  act  done,  but  consequential,  then  the  re- 
medy is  in  case."  Per  Le  BlanCf  /•  Leame  v.  Bray^  3  Kastj  602. 
Covellv.  Laming,  I  Campb.  498.    Day  v.  Edwards,  5  T.  R.  649. 

4.  Where  the  act  arises  by  the  negligence  of  the  defendant's 
servants,  trespass  cannot  be  maintained,  and  case  is  the  only  reme- 
dy. Marley  v.  Gaisford,  2  H.  BL  442.  Huggett  v.  Mantgomary,  2 
Bos.  and  Pvl  K  R.  446.  4  B.  and  C.  227.' 

3.  Where  the  property  injured  is  not  in  the  immediate  possess- 
sion  of  the  owner,  but  has  been  let  to  hire,  the  owner  must  bring 
case,  and  cannot  maintain  trespass,  for  it  is  in  the  nature  of  an  in- 
jury to  his  reversion.  Hall  v.  Pickard,  3  Campb.  187.  But  the 
mere  gratuitous  bailing  of  the  property  to  another,  does  not  take  it 
out  of  the  possession  of  the  owner  so  as  to  prevent  him  from  main- 
taining trespaiku    Lotan  v.  Cross,  2  CampL  464. 

Evidence  under  the  general  issue."]     The  plaintiff  under  the  ge- 
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eral  inue  must  prove  his  possession  of  the  cbattek,  but  he  needDot 

Erove  his  title  as  against  a  wrong-doer,  see  post  p.  305.  The  land* 
\tA  of  a  furnished  house  cannot  maintain  trespass  against  the  she- 
rififfor  taking  the  goods  in  execution.  Ward  v.  Macavley^  4  71  i2. 
489.  But  it  is  sufficient  if  the  plaintiff  at  the  time  thq  act  was 
done  bad  the  ccnstnictive  possession  of  the  chattels;  thus  a  person 
who  ha^  the  right  of  property  may  maintain  trespass  though  not 
actually  in  possession,  for  the  right  of  property  draws  to  it  the 
right  of  possession.^  Therefore  where  goods  are  taken  after 
the  owner's  death,  and  before  probate  granted  to  his  executor, 
the  latter,  after  probate  granted,  may  maintain  trespass,  Ccm. 
Dig.  Tres.  {B.  4),  Smith  v.  MiUes,  1  T.  R.  480.  So  the  lord 
of  a  manor  may  maintain  trespass  for  an  cstray  or  wreck,  before 
seizure.  Ihid^  So  a  person  who  has  leased  his  land  for  years,  with- 
out any  reservation  of  the  timber,  may  have  trespass  de  bards  as- 
partoHSf  during  the  continuance  of  the  term,  against  a  third  person, 
who  wrongfully  cuts  down  the  timber,  and  after  it  is  severed  carries 
it  away.  IVard  v.  Andrews^  2  ChiUy^  636.*  So  if  the  owner  of  a 
chattel  gratuitously  permit  another  to  use  it,  he  may  maintain  tres- 
pass for  an  injury  done  to  it  while  it  is  so  used.  Lotan  v.  Cross^  2 
Campb,  464.  But  it  is  otherwise  where  the  chattel  is  tet  to  him ; 
thus  where  the  plaintiff  hired  a  chariot  for  the  day,  and  appointed 
the  coachman  and  furnished  the  horses,  it  was  held  that  he  was 
properly  described  as  the  proprietor  and  owner  of  the  chariot 
Croft  0.  Alison,  4  B.  and  A.  590.* 

The  plaintiff  must  show  an  act  amounting  to  a  trespass  on  the 
part  of  the  defendant.  Thus  where  a  sheriff  seizes  goods  after  a 
secret  act  of  bankruptcy  by  the  owner,  upon  which  a  commission 
subsequently  issues,  the  sheriff  cannot  be  made  a  trespasser  by  re- 
lation, and  trover,  and  not  trespass,  is  the  proper  remedy.  Cooper 
V.  ChiUy,  1  fitirr.  20,  Smith  v.  MiUes,  1  T.  R.  475. 

Throwing  down  and  breaking  a  jar  has  been  held  to  be  a  suffi- 
cient asportation  and  conversbn  of  a  chattel  to  entitle  the  plaintiff 
to  full  costs.    Gosson  v.  Graham,  1  StarL  55.' 

Defence. 

Evidence  under  the  general  isstteJ]  Under  the  general  issue  the 
defendant  may  show  that  the  goods  in  question  were  not  the  prop- 
erty of  the  plaintiff  Thus  in  an  action  against  a  sheriff  for  takimr 
the  plaintifiTs  goods,  the  defendant  may  show,  under  the  generu 
issue,  that  the  plaintiff  derives  title  to  the  goods  under  a  bill  of  salf 
fraudulent  as  against  creditors,  and  that  tl^  defendant  took  them 

M8  &ig.  Com.  Law  Raps.  435.    •  6  Id.  528.    'Sid.  293. 

48 


378  Trespass  to  Personal  Property. 

under  a  judgment  and  execution  against  the  real  owner. 
V.  W.  EL  701,  see  Lake  v.  BiUers,  1  Ld.  Raym.  733.  But  where  th^ 
sheriff  justifies  taking  the  plaintiff^s  own  goods  under  a  writ  of  .ex- 
ecution,  such  justi6cation  should  be  specially  pleaded ;  for  the  prop- 
erty of  the  goods  continues  in  the  plaintiff  till  execution  executed,and 
the  sheriff  therefore  cannot  show  that  when  he  took  them  they  were 
not  the  plaintiff's  goods.  B.  JV.  P.  91,  see  post,  **in  Actions  against 
Sheriffs.**  So  the  defendant  cannot  justify,  under  the  general  issue, 
the  cutting  the  posts  and  rails  of  the  plaintiff,  though  put  upon  the 
defendant's  soil.  Welsh  v.  Mash,  8  East,  394.  But  where  the  defen- 
dant was  a  pound-keeper,  and  merely  received  into*  his  pound  the 
cattle  taken  by  others,  it  was  held  that  he  was  not  even  primSi facie 
a  trespasser,  and  that  he  might  give  his  defence  in  evidence  under 
the  general  issue.  Badkin  v.  Powell,  Cowper,  476.  •  Although  in 
trespass  for  taking  goods,  as  a  distress  for  rent,  the  defifindant  may 
ive  his  justification  in  evidence  under  the  general  issue,  by  stat  1 1 
'.  IL  c.  19,  s.  21,  yet  where  the  goods  have  been  clandestinely  re- 
movedfrom  the  premises,  and  afterwards  seized  by  the  defendant  the 
defence  must  be  specially  pleaded.  Vanghan  v.  Davis,  1  Esp.  256, 
Fumeauxv.  Fotherby,  4  Campb.  136. 

In  trespass  for  destroying  a  picture  the  defendant  may  show,  in 
mitigaticHi  of  damages,  that  it  was  a  scandalous  libel,  and  the  plain- 
tiff shall  only  recover  the  value  of  the  canvass  and  paint.  Du  Best 
o.  Beresford,  2  Campb.  511. 
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TRESPASS  QUARE  CLAUSUM  FREGIT. 

Under  the  general  issue  in  trespass  qnare  clausum  fregit  the 
plaintiff  must  prove  his  possession  of  the  loctis  in  quOf  and  the  tres- 
pass committed  by  the  defendant.  Where  a  justification  or  other 
special  plea  is  pleaded,  the  evidence  varies  according  to  the  nature 
of  the  issue  joined  between  the  parties. 

Evidence  of  possession.']    In  order  to  maintain  this  action  the 

?laintiff  ought  to  have  bad  possession  actual  or  constructive. 
''opham  V.  Vent,  6  Bingh,  516.'  Any  possession  is  a  legal  pos- 
session as  against  a  wrong-doer.  Graham  v.  Peat,  1  East,  246. 
Catteris  v.  Cowper,  4  Taunt  547,  Dyson  v.  ColKck,  5  B.  and  A. 
603.^  Thus  a  person  occupying  crown  lands,  under  a  parol  li- 
cense, has  such  a  possession  as  entitles  him  to  maintain  tres- 
pass against  a  wrong-doer.  Harper  «.  Charlestoorth,  4  B.  and  C. 
574.^  So  if  a  tenant  holds  over  after  the  expiration  of  his  lease, 
or  incurs  a  forfeiture  by  committing  waste  or  otherwise,  yet  if 
the  landlord  permits  him  to  continue  in  actual  possession  be  may 
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maiotaiD  trespass  against  any  person  entering  upon  him»  and  not 
having  a  better  title  than  himself.  Per  LiUledaie,  J.y  Ibid.  594. 
Com,  Dig.  Trespass  {B.  1).  But  commissioners  of  sewers  under 
stat  23  H.  VIII.  c.  5f  have  not  such  a  possession  in  their  works,  as 
will  enable  them  to  maintain  trespass  for  breaking  down  a  wall,  or 
dam,  erected  by  them  across  a  navigable  river.  Duke  of  Nexjocastle 
V.  Clarke  8  Taunt  602.^  Such  commissioners  have  merely  a  right  to 
enter  upon  the  locus  in  quo  for  the  purpose  of  doing  certain  acts. 
Dyson  v.  CoUick^  5  B.  and  A.  603.'  So  the  persons  who  by  16  and 
17  Car.  IL  are  authorised  to  make  navigable  certain  rivers,  have 
no  interest  in  the  soil  of  a  bank  formed  of  the  earth  excavated  from 
the  channel  of  a  river,  so  as  to  entitle  them  to  maintain  trespass 

Juare  clausumfregit  for  an  injury  to  such  bank.  HoUis  v.  Gold' 
ncht  1  jB.  av4  C.  205.*  Bat  where  certain  private  individuals 
contracted  with  the  proprietors  of  a  navigation  to  fprm  a  canal, 
and  erected  a  dam  of  earth  and  wood  upon  a  close,  with  the  per- 
mission of  the  owner,  for  the  purpose  of  completing  their  worK,  it 
was  held  that  they  had  a  sufficient  possession  to  support  trespass 
agamst  a  wrong-doer.  Dyson  v.  Coillicky  5  £.  and  A.  600.' 

Where  a  party  has  an  interest  in  the  soil,  it  is  not  in  all  cases 
necessary  that  he  should  have  an  exclusive  possession.  Thus  the 
owner  of  the  soil  of  a  street,  dedicated  to  the  public,  may  maintain 
trespass  for  an  injury  to  the  soil ;  Lade  tv  Sh'eppard^  2  Sir.  1004; 
and  so  also  with  regard  to  the  owner  of  a  market  Mayor  of  North- 
ampUm  o.  Ward^  1  Wils.  107. 

It  is  not  necessary  that  a  party  who  enters  upon  land  should  de- 
clare that  he  enters  to  take  possession,  it  is  sufficient  if  he  does  any 
act  to  show  his  intention.  His  servants  ploughing  the  land  will  be 
evidence  of  possession.  Butcher  v.  Butcher^  7  B.  and  C.  399,*  1  jl£ 
and  R.  220,  S.  C.  The  occasional  possession  of  the  key  of  a  chapel 
with  license  to  preach  there  is  not  sufficient  to  maintain  trespass. 
Reveie  v.  Brown^  5  Bingh*  7.* 

Evidence  of  possession — property^  or  interest  in  the  snil^  not  n0- 
ceuary.']  Exclusive  possession,  without  property  or  interest  in  the 
soil,  is  sufficient  to  maintain  this  action.  Thus  one  who  has  the 
herbage,  Co.  LiU.  4B.  Weldon  v.  Bridgwater,  Cro.  Eliz.  421,  Fin. 
Ab.  Trespass  (H),  or  the  vesture  or  pasture  of  a  close,  Co.  LUL  4 
b.  B.  JV.  P.  85,  fVUson  v.  Mackreth,  3  Burr.  1827,  Parker  v.  Stanu 
land,  11  East,  366,  Evans  v.  Roberts,  5  JB.  and  C.  837,'  may  main- 
tain trespass.  So  a  person  entitled  to  the  exclusive  enjoyment  of 
a  crop  growing  on  land,  during  the  proper  period  of  its  full  growth, 
and  until  it  be  cut  and  carried  away,  may,  in  respect  of  such  ex- 
clusive possession,  maintain  trespass.  Per  Lord  EUenboroufh, 
Crosby  v.  Wadsworth,  6  East,  609,  Tomikinson  v.  Russd,  9  Price, 
287.    So  where  a  person  has  an  exclusive  right  of  digging  turves. 
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Wilson  V.  MackreOiy  3  Burr,  1824 ;  or  a  grant  of  underwood  Hoe 
V.  Tayhr^  Cro.  EKz,  413.  So  the  owner  of  a  free  warren.  F.  Ni  B. 
Se.  M.  Com.  Dig.  Trespass,  {A.  2).  Lord  Dacre  v.  Tebb,2  W.  BL 
1151.  Smith  V.  Kemp,  2  Sdlk.  637;  but  see  Weldcn  v.  BridgwateTf 
Cro.  Eliz*  421.  And  where  a  meadow  is  divided  annually  amongst 
certain  persons  by  lot,  after  their  several  portions  are  allotted, 
each  has  an  exclusive  possession,  and  may  maintain  trespass.  WeU 
dm  V.  Bridgicater,  Cro.  EUz.  421,  Co.  LiU.  4  a.  48, 6.  5  East,  481, 
18  East,  159,  1  B.  and  C.  389.« 

Evidence  of  possession — immediate.']  It  must  appear  that  the 
plaintiff  was  in  the  actual  and  immediate  possession  of  the  locus  in 
quo  when  the  trespass  was  committed.  Therefore  an  heir  before 
entry,  who  has  only  a  seisin  in  law,  cannot  maintain  trespass.  Com. 
Dig.  Trespass  {B.  3).  So  a  bargainee  before  entry.  Ibid.  Barker 
t.  Kent,  2  Mod.  251,  Geary  v.  Bearcroft,  Cart.  66,  but  see  Anon. 
Cro.  EUz,  46.  So  neither  the  conusee  of  a  fine,  Berry  v.  Goodman^ 
2  Leon.  147.  Arg.  a  devisee.  Anon.  2  Mod.  7,  Geary  v.  Bearcroft^ 
Bridgm.  Judgm.  405,  a  surrenderee,  Br.  Ab.  Surr.  50,  a  reversioner 
after  the  expiration  of  an  estate  for  life  or  years,  Keiho.  163,  €u 
Com.  Dig.  Ires.  {B.  8),  nor  a  lessee  for  years,  Keilw.  163,  a.  Bac. 
Ab.  Leases,  M.  can  bring  trespass  before  entry.  So  a  parson  be* 
fore  induction.  Plowd.  538.  But  after  induction  he  may  maintain 
trespass  for  an  injury  to Ithe  glebe-lands,  although  he  has^not  made 
an  actual  entry  upon  the  part  on  which  the  trespass  was  commit- 
ted,  for  the  act  of  induction  puts  him  into  possession  of  part  for  the 
whole.  Buhcer  v.  Bulwer,  2  B.  and  A.  470.  On  the  determinatioD 
of  a  lease  at  will  by  the  death  of  the  lessee,  the  lessor  may  maintain 
trespass  before  entry.  Co.  Litt  62,  b.  Geary  v.  Bearcroft,  1  Lev, 
202.  And  there  are  authorities  to  show  that  where  land  is  let 
to  a  lessee  at  will,  and  a  trespass  is  done  to  the  land,  both  the -les- 
sor and  lessee  may  maintain  trespass.  Per  Holrfiyd,  J.,  Harper  v. 
Charlesworth,  4  B.  and  C.  583.'  See  2  Rol.  Ab.  651,  /.  49.  Com. 
Dig.  Tres.  {B.  2.)  Bridgm.  Judgm.  496  (n).  If  a  lessee  at  will  com- 
mits  voluntary  waste,  the  lessor  may  immediately  maintain  tres< 
pass  against  him,  for  the  committing  waste  amounts  to  a  determi- 
nation of  the  will.  Lady  Shrewsburtfs  case,  5  Rep.  13,  b.  Co,  Lit. 
57,  a.  Where  trees  are  excepted  in  a  lease,  the  lessor  may  main- 
tain trespass  quare  clavsum  f regit  against  any  one  who  cuts  them 
down,  for  by  the  exception  of  the  trees  the  land  on  which  they 

Sow  is  excepted  also.  Br.  Ab.  Tresp.  55,  Ashmead  v.  Ranger,  1  La, 
aym.  552.  Actual  possession  at  the  time  of  the  trespass  done  is 
flufficient ;  it  is  not  necessary  that  the  plaintiff  should  be  in  posses- 
sion at  the  time  of  action  brought.  2  Rol,  Ab.  569.  /.  20. 
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Evidence  of  possession  by  relation,"]  Altboogh  to  maintain  this 
action  tbe  plaintiff  must  have  had  the  immediate  [AMsession  at  the 
time  of  the  injury,  yet  there  are  sonse  cases  in  which,  by  the  doc- 
trine of  relation,  the  plaintiff  is  allowed  to  recover  for  trespasses 
committed  at  a  period  when  he  was  not  in  fact  in  possession.  Thus 
a  disseisee  who  re-enters  revests  tbe  possession  in  himself  ab  initiOf 
and  may  have  trespass  asainsttbe  disseisor  or  a  stranger,  for  any 
act  of  trespass  committed  between  (tie  disseisin  and  the  re-entry, 
2  BoL  Ab.  550,  /.  7. 554.  L  30.  Co.  Lit.  257,  a ;  but  where  a  fine  has 
been  levied  with  proclamations,  the  re-entry  of  the  party  will  not 
revest  the  possession  by  relation  ab  initio.  Compere  v.  Hicks^  7 
T.  R.  727,  Hughes  v.  Thomas,  18  East,  486. 

Evidence  of  the  ownership  of  wastes,  rivers^  toalls,  ditches,  ^c] 
The  waste  land  adjoining  to  a  public  highway  is  presumed,  in  the 
first  instance,  to  belong  to  the  owner  of  tbe  adjoining  land,  as  the 
highway  itself  usque  adjilum  does,  and  not  to  the  lord  of  tbe  manor. 
Steel  V.  Prickett,  2  Stark.  468.*  And  this  rule  is  the  same  whether 
the  adjoining  land  be  freehold  or  copyhold.  Doe  v.  Pearsey,  7  B. 
and  C.  304/  Cooke  v.  Green,  11  Price,  736.  The  presumption  is 
to  be  confined  to  that  extent,  and  if  the  narrow  strip  be  contigu- 
ous to,  or  communicate  with,  open  commons  or  larger  portions  of 
land,  the  presumption  is  either  rebutted  or  considerably  narrowed, 
tor  the  evidence  of  ownership  which  apfrties  to  the  larger  portions, 
applies  also  to  the  narrow  sUp  which  communicates  witn  them. 
Grose  v.  West,  7  Taunt  41.«  Headlam  v.  Hedley,  Holt,  463.^  The 
cutting  down  trees  in  a  way,  (h*  clearing  it^  is  evidence  to  prove  tbe 
right  of  soil  of  tbe  way.  See  Berry  v.  Goodman,  2  Leon.  148. 
J^n.  Ab.  Evid.  {T.  b.  102.) 

Fresh  rivers  of  common  right  belong  to  tbe  owners  of  the  soil 
adjacent,  so  that  the  owners  of  the  one  side  have  of  common  right 
the  property  of  the  soil,  and  consequently  tbe  right  of  fishine  usqtte 
adjllum  aqtuB,  and  the  owners  ot  the  other  side  the  right  of  soil  or 
ownership,  and  fishing  to  the  filum  aqtuB  on  their  side,  if  a  man 
is  owner  of  the  land  on  both  sides,  by  common  presumption  he  is 
owner  of  the  whole  river.  Hale  dejure  maris.  Harg.  Law  Tracts,  5. 

A  wall  difiers  in  point  of  ownership  from  a  bank,  being  an  artificial 
edifice,  not  formed  from  the  materials  of  the  place  where  it  stands, 
and  the  property  therefore  of  such  wall  is  said  to  be  in  him  who  is 
bound  to  repair  it,  while  the  property  in  a  bank  follows  that  of 
the  soil  from  which  it  is  constructed.  CaUis  on  Sewers,  74,  4th  ed. 
see  D.  cf  Ne:wcasde  v.  Clark,  8  Taunt  602.^  Where  A.  licensed 
B.  to  build  a  bridge  on  his  land,  and  B.  covenanted  to  build  the 
bridge  for  tbe  public  use  and  to  repair  it,  it  was  held  that  the  pro- 
per^ in  the  materials  of  the  bridge  when  built  and  dedicated  to 
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the  piiblkt  contioaed  in  B.,  subject  to  the  right  of  panage  by  the 

Subiic,  [and  that  when  severed  and  taken  away  by  a  wrongdoer, 
L  might  maintain  trespass  for  the  asportation,  nanisan  v.  Parker^ 
6  E^aat^  154,  see  Spooner  v,  Brewster^  3  Bingh,  139.*  If  two  tenants 
in  severalty  build  a  party  wall,  one  half  of  the  thickness  of  which 
stands  on  the  land  of  each,  which  is  contributed  by  each  under  the 
building  act,  14  G.  IlL  c.  78 ;  the  wall  ensues  the  nature  of  the 
land,  and  the  owners  of  the  lands  are  not  tenants  in  common  of  the 
wall.  MaUs  v.  HawkinSf  5  Taunt  SO.''  But  in  a  case  to  which 
the  building  act  does  not  apply,  the  common  user  of  a  wall  separat- 
ing adjoining  lands  belonging  to  difierent  owners,  is  primd  facie  evi- 
dence that  the  wall  and  the  land  on  which  it  stands  belong  to  the 
owners  of  the  adjoining  lands  in  equal  moities  as  tenants  in  com- 
mon.    CubiU  V.  P^rteTf  8  B.  and  C.  257." 

Where  two  adjacent  fields  are  separated  by  a  hedge  and  ditch, 
the  hedfe  primi  fade  belongs  to  the  owner  of  the  field  in  which 
the  ditch  is  not  If  there  are  two  ditches,  one  on  each  side  of  the 
hedge,  then  the  ownership  of  the  hedge  must  be  ascertained  by 

S roving  acts  of  ownership.  Per  Bayley^  J.,  Guy  v.  West^  2  Sdw. 
f.  P.  1218.  The  rule  with  regafd  to  ditching  is  this :  no  man 
making  a  ditch  can  cut  into  his  neighbour's  soil,  but  usually  he 
cuts  to  the  very  extremity  of  his  own  land,  he  is  of  course  bound 
to  throw  the  soil  which  he  digs  out  upon  his  own  land,  and  after, 
if  be  likes  it,  he  plants  a  hedge  upon  the  top  of  it ;  therefore  if  he 
afterwards  cuts  beyond  the  edge  of  the  ditch,  he  cuts  into  his  neigh- 
bour's land  and  is  a  trespasser :  no  rule  about  four  feet  and  eight 
feet  has  any  thing  to  do  with  it.  Per  Lawrence^  /.,  Vamles  v.  Mil- 
ler, 3  TaunL  138.  The  land  which  constitutes  the  ditch,  in  point 
of  law,  is  part  of  the  close,  although  it  be  on  the  outside  of  the 
bank.  Per  Hobroyd^ «/.,  Doe  v.  Pearsey,  7  B.  and  C.  308.*  Where 
lands  abutting  on  a  ditch  and  a  lane  on  each  side  belong  to  difierent 
owners,  the  presumption  is,  that  a  hedge  and  ditch  on  one  side, 
both  belong  to  the  occupier  of  the  land  on  that  side.  Per  Bayley, 
/.,  JSToye  v.  Reed,  1  M.  and  R,  65. 

It  is  said  that  if  A.  plants  a  tree  at  the  extreme  limits  of  his  own 
land,  and  the  tree  growing,  extends  its  roots  into  the  land  of  R,  A* 
and  B.  are  tenants  in  common  of  the  tree;  but  if  all  the  roots  grow 
in  A.'s  land,  though  the  bouehs  shadow  the  land  of  B.,  the  proper- 

S'  is  in  A.  Per  HdU  C.  J.,  Waterman  v.  Soper,  1  Ld.  Raym.  737, 
.  JV*.  P,  85,  2  RoL  Rep.  255 ;  but  according  to  another  authority, 
if  a  tree  grows  in  A.'s  close,  and  roots  in  B.'s,  yet  the  body  of  the 
main  part  of  the  tree  being  in  the  soil  of  A.,  all  the  residue  of  the 
tree  belongs  to  him.    Masters  v.  Po2Se,  2  RoL  Rep.  141.    In  a  late 

*  11  Enf .  Com.  Law  Repi.  69.    7  1  Id.  4.    >  15  Id.  21 1.    •14  Id.  60. 


Trespan  Quart  dau$um /regit.  383 

case,  LitUedale^  J.,  ruledy  that  the  tree  belongs  to  him  in  whose  soil 
it  was  first  sown  or  planted.    Holder  v.  CoateSf  I  JH  imd  M*  112. 

Evidence  of  the  locality  of  the  fremises^  The  venue  in  this  ac- 
tion is  local,  and  therefore  trespass  will  not  lie  for  breaking  and  en- 
tering a  house  in  Canada.  Doulson  v.  Matthews^  4  T.  R.  503.  Al- 
though it  is  not  necessary  to  name,  or  to  specify  the  abuttab  of  the 
hcu8  in  quo^  yet  if  it  be  named  or  described  by  its  abuttab,  a  ma- 
terial variance  will  be  fatal.  Thus,  if  the  description  be  '*  on  the 
south  side,  abutting  on  the  mill  of  A.,"  the  plaintiff  must  prove  a 
mill  there  in  the  tenure  of  A.,  but  it  will  be  sufficient,  though  there 
be  a  highway  between  them.  2  Rol.  Ab.  678,  /.  10,  jB.  Jv.  P.  89, 
Gilb.  El).  237.  Extreme  strictness,  however,  b  not  observed  in 
the  proof  of  abuttab;  thus,  if  a  close  be  described  as  abutting  to- 
wards the  east,  but  it  proves  to  be  north  inclining  to  east,  the  proof 
b  sufficient,  2  RoL  Ab.  678,  L  13,  Roberts  v.  Karr,  1  TaunU  501. 
Where  the  close  b  stated  to  be  situated  in  a  certain  parbh,  the 
proof  miist*  correspond  with  the  statement  Taylor  v.  Hooman^  1  B. 
Moorcy  161.^  If  it  b  stated  to  be  in  the  parbh  of  A.,  it  b  enough 
if  A.  has  a  church  and  overseers  of  its  own,  although,  perhaps, 
strictly  speaking,  it  may  only  be^a  hamlet;  in  such  an  action  the 
court  will  not  try  a  question  of  parochiality.    Anon.  2  Campb.  4. 

Evidence  of  trespass  committed  by  defendant]  Trespass  lies 
against  the  party  who  did  the  trespass,  and  all  aiding  him,  Com. 
jSig^  Tresp.  (C.  1),  and  a  person  may  become  a  trespasser  by  pre- 
vious command,  or  where  the  trespass  has  been  committed  for  hb 
use  and  benefit,  by  subsequent  assent.  Barker  v,  Braham^  3  Wils. 
B17.  Thus  a  person  who  sends  out  hb  hounds  and  hb  servants, 
and  invites  others  to  hunt  with  him,  though  he  does  not  himself  ac- 
company them  upon  the  plaintiff's  land,  b  answerable  for  the  tres- 
Siss  committed  by  them  to  the  extent  of  the  damage  done  bv  them. 
aker  v.  Berkeley^  3  C.  and  P.  32 ;«  but  a  feme  covert  and  an  in- 
fant caqnot  make  themselves  trespassers,  either  by  prior  command 
or  subsequent  assent.  Co.  Litt.  180,  b.  note  (4),  357,  b.  A  mas- 
ter b  not  liable  for  the  wilful  trespass  of  hb  servant,  2  RoL  Ab.  553, 
L  25.  But  where  he  orders  hb  servant  to  do  an  act,  the  natural 
consequence  of  which  b  a  trespass,  and  the  servant  uses  ordinary 
care  in  the  execution  of  the  order,  the  master  b  liable,  though  he 
directs  the  servant  to  avoid  the  trespass.  Gregory  v.  Piper^  9  B. 
and  C.  501.*  A  party  b  liable  for  the  acts  of  ms  attorney,  on 
proof  of  the  retainer,  as  in  the  following  case : — ^A.  employed  d.  an 
attorney  to  enforce  payment  of  a  debt  B.  directed  hb  agent  to 
sue  out  a  jtuticies  in  the  countv  court.  Before  the  return  of  the 
jutticies  the  debtor  paid  the  debt  and  coats  to  43.  •  Hb  agent  not 
knowing  of  such  judfpient,  afterwards  entered  up  judgment  in  the 
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G)untj  Court,  altbougb  the  defendant  bad  not  appeared,  and  saed 
out  execution,  under  which  the  goods  of  the  debtor  were  seized;  it 
was  held  that  both  A.  and  B.  were  liable  as  trespassers.  Bates  v. 
PUKng,  6  B.  and  C.  38  ;•  see  also  Crook  v.  Wright,  R.  and  M.  27a 
The  owner  of  animals  mansueUB  naturce  is  liable  for  trespasses  com- 
mitted bj  them  in  the  land  of  another;  Keilw.  3,  h.  Cam*  Dig. 
Tresp,  (C.)  ;  but  a  person  from  whose  land  animals  ferte  nat^te^ 
as  rabbits,  &c.  escape,  is  not  liable  for  an  injury  done  by  thenk 
BouisUm^s  case,  5.  Rep,  104,  b.  Cooper  v.  Marshal,  1  Burr.  259, 
and  see  Mason  v.  Keeling,  1  Ld,  Raym,  608,  Latch,  13,  Beckwiih 
V.  Shardike,  4  Burr.  2093. 

.  Where  the  defendant  enters,  dx.  under  an  authority  in  law,  the 
plaintiff  may  show  that  he  has  abused  such  authority,  and  so  be- 
come a  trespasser  ah  initio,  but  a  mere  non-feasance  will  not  be 
such  an  abuse.  Six  Carpenters^  case,  8  Rep.  146,  cu  A  lessor  who 
enters  to  view  waste  and  does  damage,  or  stays  all  night,  a  com- 
moner who  enters  to  view  bis  cattle,  and  cuts  down  a  tree,  a  maa 
who  enters  a  tavern  and  continues  there  all  night  against 'the  will 
of  the  landlord,  are  all  trespassers  ad  initio.  Com,  Dig.  Trtsp.  (C 
2).  So  an  officer  who  neglects  to  remove  goods  attached,  within  a 
reasonable  time,  and  continues  in  possession.  Reed  o.  Harrison,  2 
W.  Bl  1218,  Aitkenhead  v.  Blades,  5  TannL  198.'  A  person  dis- 
training who  remains  in  possession  above  the  five  days,  and  dis- 
turbs the  party,  is  a  trespasser,  for  the  period  only  during  which 
he  remains  in  possession  after  the  five  days  expired.  Winter^ 
bourne  v.  Morgan,  11  East,  395,  per  Le  Blanc  and  Bayley,  J.  J., 
Messing  v.  Kemble,  2  Campb.  115.  The  abuse  of  an  authority  in 
fact  will  not  in  general  render  the  party  a  trespasser  ah  initio.  Six 
Carpenters^  case,  8  Rep.  146,  b.  As  to  the  replication  of  abuse,  see 
post. 

By  stat.  6  Anne,  c.  18,  guardians,  trustees,  husba Ads,  seized  in 
right  of  their  wives,  and  tenants,  pur  autre  vie  holding  over  with- 
out consent,  are  declared  trespassers,  but  the  act  does  not  extend 
to  tenants  for  years.    B.  JV.  P.  85. 

Evidence  under  alia  enormia,  and  in  aggravation  of  damages.'] 
In  trespass  for  breaking  and  entering  the  plaintiiST's  house,  evidence 
that  the  defendant  also  debauched  the  plaintiff's  daughter  has  been 
allowed  under  alia  enormia.  Per  Holt,  C.  J.,  Russell  v.  Com,  6 
Mod.  127,  cases  temp.  Holt,  699,  Sippora  v.  Basset,  1  Sid.  225,  B, 
Ni  P.  89.  But  it  is  said  to  be  the  safest  and  most  convenient  Tnks 
not  to  admit  under  this  general  averment,  proof  of  such  facts  as  the 
debauching  of  a  daughter,  which  are  entirely  unconnected  in  their 
nature,  and  distinct  from  the  substantive  ground  of  the  action  (the 
trespass  in  entef  ing^he  house),  though  in  point  of  time,  the  one  may 
have  immediately  followed  the  other.    2  PhiO.  Evid.  185,  see 
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mde^  0.  800.  Tn  trespass  for  breaking  and  entering  the  house  of 
Che  piaintifi^  he  may  be  allowed  to  give  in  evidence,  that  his  wife 
was  so  terrified  bj  the  conduct  of  the  defendant,  that  she  was  iin« 
mediately  taken  ill,  and  soon  afterwards  died ;  but  this  evidence 
was  held  admissible  only  for  the  purpose  of  showing  how  outrage- 
ous and  violent  the  trespass  was,  and  not  as  a  substantive  ground 
of  damage.  Huxley  v.  Berg,  1  Stark.  08.<  So  where  the  plaintiff 
declared  against  the  defendant  for  breaking  and  entering  her  house, 
and  under  a  false  charge  that  the  plaintiff  had  stolen  property  in 
her  house,  ransacking  and  searching,  &c.  whereby  she  was  injured 
in  her  credit,  it  was  held  that  the  declaration  was  good,  and  that 
the  jury  might  give  damages  for  the  trespass  as  aggravated  by  the 
false  charge*  Bracegirdle  v,  Orford^  2  M  and  S.  77.  The'^jury 
may  consider  not  only  the  mere  pecuniary  damage  sustained  by  the 
plamtifl^  but  also  the  intention  with  which  the  fact  has  been  done, 
whether  for  insult  or  injury.  Per  Abbotty  X,  Sears  v.  LyonSf  2 
Stark.  818.^  See  Merest  v.  Harvey^  I  Marsh,  139. 

Evidetue  under  the  general  issue."]  Under  the  general  issue  the 
defendant  may  give  evidence  of  title  in  himself,  though  a  mere, 
wrong-doer  cannot  show  that  the  plaintiff  has  no  property.  B,  Ni 
P.  01.  The  defendant  may  under  this  plea  prove  the  soil  and  free- 
hold in  himself,  or  that  he  held  as  tenant  to  the  owner  of  the 
land,  or  that  the  plaintiff  held  as  tenant  to  him  (the  defendant), 
and  that  his  tenancy  had  expired  at  the  time  when,  dx.  Dod  v. 
Kyfin,  7  T.  R.  354,  Argent  v.  Durrant,  8  T.  R.  403,  Turner  v. 
Meymotty  1  Bingh.  158;*  So  he  may  entitle  himself  to  the  posses- 
sion, as  the  plaintiff's  mortgagee  for  years,  or  as  the  lessee  of  such 
mortgagee.  Johnson  v.  Hawson,  2  M.  and  R.  226.  So  he  may 
prove  that  the  freehold  and  right  of  possession  were  in  a  third  per- 
son, by  whose  command  he  entered.  Diersley*s  case^  1  Leon,  301, 
8  71  R.  408,  Gilb.  Evid.  255.  The  command  must  be  proved ; 
Davies  v.  Lorimerf  Lane  Spring  Ass,  1824 ;  but  it  has  been  ruled 
that  the  declarations  of  the  owner,  made  after  the  trespass,  are 
inadmissible  to  prove  the  command.  Garr  o.  Fletcher,  2  Stark.  71.^ 
The  defendant  may  also  show,  under  the  general  issue,  that  he  was 
tenant  in  common  with  the  plaintifi^  or  that  a  third  person  by  whose 
command  he  entered  was  tenant  in  common  with  the  plaintiC 
Ross*s  ease,  8  Lean.  88,  Gilb.  Ev.  235.  But  where  the  subject  mat* 
ter  which  was  held  in  common  has  been  destroyed,  tenancy  in  com- 
mon is  no  defence,  as  where  one  tenant  in  common  grubs  up  and 
destroys  a  hedge.     Voyce  v.  Voyee,  Gaw,  201. 

In  general  every  matter  of  justification  or  excuse  must  be  plea- 
ded spedally,  as  a  right  of  common,  Co.  LitL  283,  a ;  a  right  of  way 
or  easement,  Fin.  ab.  Ev.  (Z.  a).  GiIb.EtK25l ;  defect  of  fenoes,  Co. 
Liu.  288,  a;  aliceose,  GiJb.Et.  249;  an  authority  in  law,  C€$n.  Dig. 
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Pkader  (3  M.  35) ;  and  so  of  all  matters  in  dischaige  of  the  action 
as  accord  and  satisfaction.  Bird  v,  Randal^  3  Burr.  1353.  But  bj 
various  statutes  particular  persons  are  enabled  to  give  the  special 
matter  in  evidence  under  the  general  issue,  parties  distraining  for 
rent  arrear  by  11  G.  IL  c.  10,  s.  21,  justices  of  tbe  peace,  mayors, 
constables,  &c.  by  7  Jac.  I.  c.  5,  churchwardens  and  overseers  by 
21  Jac.  I.  c.  12.    See  ante,  p.  360. 

Under  the  general  issue  the  defendant  cannot  prove  as  a  bar  that 
the  plaintiff  is  jointenant,  or  tenant  in  common  of  the  locus  in  quo 
with  a  third  person,  which  is  matter  of  plea  in  abatement  Brown 
V.  Hedges,  1  Salk.  200.  B.  JVi  P.  91.  GUb.  Ev.  234.  But  he  may 
give  such  evidence  in  order  to  reduce  the  plaintiff's  damages  pro 
tanto.  Neltharpe  v.  Dorringten,  2  Lev,  113.  J3.  JV.  P.  35.  8o  he 
may  show  other  circumstances  which  he  could  not  have  pleaded  in 
mitigation,  as  in  trespass  for  cutting  trees,  that  they  were  applied 
to  purposes  for  which  the  plaintiff  nad  covenanted  to  furnish  tim- 
ber.     Rennet  V.  Wither,  Manning's  Index,  201.  2d  Ed. 

Evidence  on  the  pha  of  liberum  tenementunL]  Where  the  de- 
fendant pleads  liberum  tenementum,  that  the  locus  in  quo  is  his  soil 
and  freehold,  or  the  soil  and  freehold  of  a  third  person  by  whose 
command  he  entered,  the  issue  is  upon  him,  and  be  must  prove  it 
either  by  direct  evidence  of  title,  or  by  the  presumptive  evidence 
of  title  arising  from  acts  of  ownership,  4&c.  Where  the  plaintiff 
has  declared  generally  for  a  trespass  to  his  close  in  A.  without  na- 
ming the  close,  and  the  defendant  has  pleaded  lib.  ten.  upon  which 
the  plaintiff  has  taken  issue,  it  will  be  sufficient  for  the  defendant 
to  prove  a  freehold  in  himself  any  where  in  A.  which  will  entitle 
him  to  a  verdict.  Helwis  v.  Lamb,  2  Salk.  453,  Goodright  v.  Rick^ 
7  T.  R.  355, 1  Sound.  200,  b  (n).  The  plaintiff  in  such  case  should 
have  new  assigned,  setting  out  the  name  or  abuttals  of  the  loctts  in 
quo.  But  if  the  plaintiff  names  the  real  name  of  the  close  in  his 
declaration,  and  the  defendant  pleads  lib,  ten.  generally  without 
setting  out  the  abuttals  of  the  close,  upon  which  issue  is  joined,  the 
plaintiff  may  recover  on  proving  a  trespass  done  to  a  close  in  his 
possession,  bearing  the  name  stated  in  the  declaration,  though  the 
defendant  may  have  a  close  in  the  same  parish  known  by  the  same 
name ;  and  it  will  not  therefore  be  necessary  for  the  plaintiff  to 
new  assign.     Cocker  v.  CrompUm,  1  B.  and  C.  480.' 

Evidence  under  plea  qfjust^ation  generally.']  Where  to  a  plea 
of  justification  the  plaintiff  has  replied  de  injund  suA  proprid  absque 
tali  causd,  the  whole  matter  of  tne  plea  is  put  in  issue,  and  must 
be  proved,  so  far  as  it  is  material  to  constitute  a  justification. 
The  plaintiff  declared  for  breaking  and  entering  his  dwdling- 
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hooaey  assaulting  and  imprisoning  him,  and  during  his  imprisonment 
assaulttngy  strikmg,  and  pushing  him  in  a  violent  manner,  and  the 
defendant  pleaded  a  justification  under  a  writ  and  warrant,  under 
which  he  entered,  &c.  and  arrested,  &&  and  because  the  plaintiff 
after  he  had  been  so  taken  into  custody  under  and  by  virtue  of  the 
said  writ  and  warrant,  behaved  and  conducted  himself  in  a  violent 
and  outrageous  manner,  and  could  not  otherwise  be  kept  in  ajsafe 
and  proper  manner,  the  defendant  was  obliged  to  push  and  null 
about  the  plaintiff,  &c.  and  to  give  him  a  few  blows,  &c.  A  bat- 
tery during  the  imprisonment  was  proved,  but  the  defendant,  though 
he  proved  the  arrest,  gave  no  evidence  of  outrageous  conduct  by 
the  plaintiff  while  in  custody,  and  it  was  held  that  the  plea  was  not 
proved.  PhilKps  v.  HowgtUCj  5  B.  and  A.  220*'*  But  where  the 
plea  consists  of  two  fact^  eitiier  of  which,  if  separately  pleaded, 
amounts  to  a  good  defence,  it  will  be  sufficient  for  the  defendant  to 
prove  either  of  those  facts.  Spibbury  v.  Middethwaite^  1  Taunt. 
146.  And  it  ii  sufficient  to  prove  a  justification  which  covers 
the  trespass,  although  it  does  not  cover  the  matter  of  aggravation* 
Thus  where  the  pkintiff  declares  for  breaking,  entering,  and  ex- 
peOingf  and  the  defendant  justifies  only  the  breaking  and  entering, 
it  is  sufficient,  for  the  breaking  and  entering  are  the  gist  of  the 
action,  and  the  expulsion  is  only  matter  of  a^ravation ;  if  the 
plaintiff  had  wishea  to  take  the  advantage  of  the  expulsion,  he 
should  have  shown  the  special  matter  in  a  new  assignment  Tayhr 
V.  Cok,  8  T.  R.  292, 1  A  Bl  555,  S.  C.  So  where  to  trespass  for 
breaking  and  entering  a  house,  and  staying  therein  three  weeks, 
the  defendant  pleaded  a  justification,  as  to  breaking,  and  entering, 
and  staying  in  the  house  twen^-four  hours,  and  it  was  proved  that 
he  stayed  in  the  house  more  than  twenty*four  hours.  Lord  Ellen- 
boroagh  held  that  the  justification  was  proved,  and  that  if  the 

Klaintiff  meant  to  rely  upon  the  excess  bevond  the  twenty-four 
ours,  be  ought  to  have  said  so  by  a  new  assienment  MonprivaU 
0.  SmUhf  2  Campb.  175,  see  also  Lambert  o.  Hodsm^  1  Bingh.  817,* 
1  Saund.  28,  a  (n). 

Evidence  on  plea  qf  right  of  way,]  The  cases  in  which  the  grant 
of  a  way,  ante^  p.  16,  and  the  dedication  of  a  way  to  the  public, 
antOf  p.  17,  will  be  presumed,  have  been  already  stated.  If  the 
defendant  plead  a  right  of  way,  and  the  plaintiff  deny  the  right, 
the  latter  may  give  in  evidence  that  the  way  has  been  stopped  by 
order  of  two  justices ;  but  the  order  must  pursue  the  form  prescribed 
by  statute,  and  any  material  variance  will  be  fatal.  Davison  v. 
Gt77, 1  East^  64,  Welsh  v.  Hash,  8  East,  394,  De  Ponthieu  v.  Pen- 
nufeaiher,  5  Taunt  634.*  On  the  traverse  of  a  prescriptive  right 
of  way,  the  defendant  may  prove  that  the  way  was  extinguished 
by  unity  of  possession.  Whdley  v.  Tcmpson,  1  B.  and  P.  37L  Un- 
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der  a  traverse  of  the  right  of  way  the  plainliff  will  not  be  allowed 
to  show  that  the  trespass  committed  by  the  defendant  was  not 
covered  by  the  supposed  right  of  way.  Thus  where  the  defendant 
pleaded  that  he  was  seised  in  his  demesne  as  of  fee  of  a  messuage, 
&JC.  in  the  parish,  and  that  he  and  all  those  whose  estate,  &c.  had 
a  right  of  way  for  himself,  &€.  his  and  their  farmers  and  tenants, 
occupiers  of  the  messuage,  &c.  over  the  locus  in  quo  to  and  from 
the  messuage,  &c.  as  appertaining  thereto,  and  the  piaintiflf  tra* 
versed  the  prescriptive  right,  it  was  held  that  the  defendant's 
showing  that  he  was  seised  in  fee  of  an  ancient  messuage  in  the 
parish,  to  which  a  right  of  way,  as  pleaded  over  the  locus  in  quo, 
belonged,  was  evidence  sufficient  to  support  his  plea,  though  the 
messuage  was  let  to,  and  in  the  occupation  of  a  tenant,  and  the  de- 
fendant only  occupied  a  new-built  house  in  the  parish,  at  the  time 
of  the  trespass  committed.  SioU  v.  StM,  16  East,  343.  If  the 
plaintiff  mennt  to  insist  that  the  right  stated  would  not  cover  the 
exercise  of  a  right  of  way  to  the  new  house,  he  should  have  done 
so  either  by  a  new  assignment  or  by  a  special  replication  to  that 
efiect.  Ibid.  349.  In  some  cases  it  is  proper  both  to  reply  and  to 
plead  a  new  assignment  Where  the  plea  on  the  face  of  it  pro- 
fesses to  answer  the  whole  matter  of  the  declaration,  but  in  fact 
only  answers  part,  as  where  to  a  declaration  for  a  trespass  to  a 
close  called  A.  the  defendant  pleads  a  right  of  way  over  A.  and  in 
the  exercise  of  such  right  justifies  the  acts  c<Hnplained  of,  but  in 
fact  the  defendant  not  only  committed  the  acts  complained  of  in 
that  part  of  A.  over  which  the  alleged  way  passes,  but  also  in 
other  parts  of  A.  the  plea,  as  it  has  b^n  said,  has  only ''  fait  some 
of  the  places  wherein  the  plaintifif  intended  the  trespass,"  and  the 
trespasses  in  the  other  parts  of  the  close  remained  unanswered, 
&ee  PrcUyman  v.  Lawrence,  Cro.  Eliz.  812,  Odeham  v.  Smith,  Cn^ 
Eliz.  589.  If  therefore  the  plaintiff  is  desirous  of  denying  the 
right  of  way,  thinking  that  he  can  recover  for  the  trespasses  justi- 
fied in  the  plea,  as  well  as  for  those  which  are  not  in  fact  justified, 
but  only  appear  to  be  so,  he  may  traverse  the  right,  and  may  at 
the  same  time  new-assign  extra  viam,  and  thus  entitle  himself  to 
give  evidence  of  trespasses  committed  in  every  part  of  the  close* 

Where  the  defendant  pleads  that  A.  B.  was  seised  in  fee,  and 
being  so  seised,  granted  a  right  of  way  by  non-existing  grant,  and 
the  plaintiff  traverses  the  grant,  it  is  not  competent  for  the  plaintiff 
upon  that  issue  to  show  that  A.  B.  was  not  seised  in  fee,  for  the 
purpose  of  rebutting  the  presumption  of  the  grant,  he  being  estop- 
ped by  the  admission  on  record.  Cauolesham  v*  Cheslyn,  1  Cronu 
arid  Jer.  48. 

A  plea  of  right  of  way  stated  a  surrender  to  the  defendant  of  a 
copyhold,  with  all  ways  then  used  by  the  tenants  and  occupien 
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tliereo^  and  that  the  defefidaBt  was  admitted  and  cootinued  seisedt 
and  being  so  seised  and  having  occasion  to  use  the  way,  committed 
the  trespass.  The  replication  traversed  the  right  of  way  being 
used  at  the  time  of  the  surrender,  and  there  was  a  new  assignment 
that  the  defendant  used  the  way  for  other  purposes,  to  which  the 
defendant  pleaded  not  guilty.  The  right  of  way  was  established 
in  evidence,  but  it  appeared  that  when  mc  trespass  was  committed, 
the  tenement,  in  respect  of  which  the  way  was  claimed,  was  in  the 
possession  of  a  tenant,  and  that  the  defendant  as  landlord  went  over 
the  locus  in  quo  to  assert  a  right  to  the  way  which  had  been  ob- 
structed. The  court  held  that  the  defendant  had. a  right  so  to  use 
the  way,  and  that  the  language  of  the  plea  comprehended  all  the 
purposes  for  which  a  person  seised  of  the  tenement  might  lawfully 
lue  the  way.  Proud  v,  HoOiSj  1  B.  and  C.  8.* 

■ 

Evidence  on  flea  of  right  of  common,']  On  a  risht  of  common 
pleaded,  the  plaintitf  may  either  deny  the  prescriptive  or  other 
right  stated  in  the  plea,  or  he  may  traverse  the  measure  of  the 
common,  viz.  that  the  cattle  were  the  defendant's  own  cattle,  and 
that  they  were  levant  and  couchant  upon  the  premises  and  com- 
monable cattle.  Robinson  v.  Raley^  1  awrr.  816.  B.  N.  P.  93.  But 
under  this  replication  the  plaintiff  will  fail  if  it  appear  that  some 
of  the  cattle  were  the  defendant's  commonable  cattle  levant  and 
couchant,  for  the  number  mentioned  in  the  declaration  is  not  ma- 
terial, 1  Saund.  346,  e  (n),  Ellis  v.  Rowles,  WUles,  638.  The  plain- 
tiff in  such  case  should  new  assign.  The  plaintiff  may  also  reply 
an  approvement  of  the  common,  if  it  be  common  of  pasture,  Gloter 
o.  Lane^  3  T.  R.  445,  1  Saund.  353,  b  (n),  or  that  the  common 
has  been  enclosed  for  upwards  of  twenty  years,  and  if  issue  be  taken 
on  this  replication,  and  it  appear  in  evidence  that  any  part  of  the 
common  has  been  enclosed  less  than  twenty  years,  the  plaintiff  will 
faiL  Hawke  o.  Bacon^  2  Taunt  156.'  And  it  has  lately  been  held, 
that  upon  issue  Joined  on  the  right  of  common,  the  plaintiff  may 
prove  a  custom  tor  the  lord  of  the  manor  to  enclose  parcels  of  the 
waste,  and  a  grant  to  himself  of  the  Iocum  in  quo  under  such  custom. 
Arkttv.Ems,7B.andC.M6.^ 

Where  in  trespass  fix*  breaking  and  entering  the  plaintiff's  close, 
the  defendant  in  nis  plea  prescribed  in  right  of  a  messuage  and  land, 
for  a  right  of  common  of  pasture  on  a  down  or  common,  whereof 
the  ckise,  4&c.  before  the  wrongful  separation  thereof,  was  parcel, 
and  justified  the  trespass,  because  the  close  in  which,  iuc  was 
wroDsfttlly  enclosed  and  separated  from  the  rest  of  the  common, 
and  the  plaintiff  replied,  that  the  close  in  the  declaration  mention- 
ed, in  wnicb  dx.  Was  a  ckMe  called  Burgey  Cleave  Oarden^  and 
bad  for  thirty  years  and  more  been  separated,  and  divided  and  en- 
closed from  the  common,  and  occupied  and  enjoyed  all  that  time  in 
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severalty,  and  adverselj  to  the  person  hoMiog  the  mesBiiage  and 
land,  ID  respect  of  which  the  right  of  commoo  was  claimed,  and  the 
defeodant  rejoined  that  the  close  in  which,  &jc.  had  not  been  oc* 
cupied  or  enjoyed  for  thirty  years  or  upwards,  in  severalty  or  ad* 
versely,  as  alleged  in  the  replication ;  and  the  jury  found  that  part 
of  the  garden  had  been  enclosed  within  the  thirty  years,  and  that 
tha  alleged  trespass  was  committed  in  that  part  of  the  garden  only ; 
it  was  held  that  upon  this  finding  the  defendant  was  entitled  to  the 
verdict,  whether  the  words  of  the  issue,  "  the  close  in  which,"  Sue 
constituted  an  entire  or  divisible  all^ation;  if  it  was  an  entire  al- 
legation it  comprehended  the  whole  of  the  enclosure  to  which  the 
name  of  Bvrgey  Cleave  Garden  attached,  and  in  that  case  the 
plaintiff  was  hound  to  prove  that  the  whole  of  the  garden  had  been 
enclosed  upwards  of  thirty  years,  or  if  it  was  a  divisible  allegatioo, 
it  was  confined  in  its  meaning  to  that  spot  in  which  the  trespass 
had  been  committed,  and  the  jury  having  found  that  the  spot  had 
not  been  enclosed  thirty  years,  it  was  immaterial  whether  the  rest 
had  been  so  or  not    Richards  v.  Peake^  2  B.  and  C.  9ia' 

Evidence  on  plea  qfKcenseJ]  If  to  a  plea  of  license,  the  plain- 
tiff reply  a  denial  of  the  license,  the  defendant  must  prove  a  license 
Bufficicnt  to  entitle  him  to  commit  the  act  complained  of.  The 
keeping  open  of  the  doors  of  a  house  in  which  there  is  a  public  bil- 
liard table,  is  a  license  in  fact  to  all  persons  to  enter  for  the  purpose 
of  playing.  Ditcham  v,  Band^  3  Campb.  525.  It  is  not  sufficient  to 
show  a  license  by  a  servant,  unless  it  b6  in  law  the  license  of  the 
master,  Hoddingshaw  v.  Ragy  Cro.  Elvu  876;  or  by  a  wife;  Tby- 
lar  V,  Fisher 9  Cro.  EHz.  245 ;  or  by  a  daughter,  Cock  v,  Worthamf 
Seho.  JV,  P.  1040.  A  license  includes,  as  incident  to  it,  a  power  to 
do  every  thing  without  which  the  act  licensed  cannot  be  done. 
Thus  if  A.  licenses  B.  to  enter  his  house  to  sell  goods,  B.  may  take 
assistants,  if  necessary,  for  the  purpose  of  selling  the  ^oods,  and  if 
it  be  pleaded  that  B.  and  GL  and  D.  his  servants,  by  his  command 
entered  for  that  purpose,  and  necessarily  continued  there  for  so 
long,  it  will  be  intended  that  it  was  necessary  for  them  all  to  enter, 
Dennet  v.  Graver^  Willes^  195 ;  but  an  authority  from  a  tenant  to 
his  landlord,  in  the  absence  of  the  former,  to  let  the  premises,  will 
not  justify  the  landlord  in  entering  the  premises  (the  key  being  lost) 
through  a  window,  by  means  of  a  ladder,  in  order  to  show  the  house. 
Ancaster  v.  Milling  2  2>.  and  R*  714.* 

If  the  plaintiff  in  fact  did  license  the  defendant,  and  the  defend- 
ant has  exceeded  the  license,  such  fact  cannot  be  given  in  evidence 
under  a  denial  of  the  license,  but  should  be  new  assigned ;  Ditcham 
V.  Bond,  8  Campb.  524,  1  Saund.  300,  d  (n) ;  but  it  seems  that 
where  the  defendant   pleads  that  he  committed  the  trespass 
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eomplaitied  of  with  the  license  of  the  plaintifl^  a  revocation  of  the 
license  may  be  proved  upon  an  issue  joined  upon  this  plea,  for  it 
shows  that  there  was  no  Ucense  at  the  time  of  the  trespass.  Per 
Best,  C,  J.9  and  Hobroyd^  J.,  Bridge  v,  SeddoB^  Derby,  Sp,  Ass. 
1827;  2  PhilL  Ev.  194,  7th  Ed.,butsee  Serjeant  Wmiams'  note,  I 
Saund.  300,  d.  And  so  where  a  man  abuses  an  authority  in  law, 
whereby  he  becomes  a  trespasser  ah  initio,  such  abuse  must  be  re- 
plied. 1  Sound.  800,  d  {n\.  On  the  other  hand,  where  the  plain- 
tiff means  to  denv  the  justification  set  up  in  the  plea,  he  must  take 
issue  upon  it  and  not  new  assign.  Thus,  where  the  defendant 
pleads  an  entry  to  abate  a  nuisance,  and  the  plaintiff  new  assigns 
unnecessary  violence,  he  will  not  be  allowed  to  give  evidence  to 
negative  the  nuisance.  Pickering  v.  Rudd^  1  Starh  66.*  And 
where  the  declaration  states  the  trespasses  to  have  been  committed 
on  divers  days  and  times,  and  the  defendant  pleads  a  license,  to 
which  the  plaintiff  replies  de  injturid  suA  propid  absque  tali  causd, 
the  defendant  must  show  a  license  co-extennve  with  the  trespasses 
proved,  and  the  plaintiff  will  succeed,  unless  the  defendant  caa 
show  a  license  for  each  trespass  proved  by  the  plaintiff  Barnes 
V.  Hunt,  1 1  East,  451. 

■ 

Evidence  under  new  assignmentJi  A  new  assignment  waives 
and  abandons  the  trespass  which  the  defendant  has  justified.  1 
Sound,  299,  c  (n).  Therefore  where  the  defendant  pleads  lib.  ten* 
and  the  plaintiff  new  assigns,  the  defendant  ought  not  to  plead  that 
the  place  mentioned  in  the  new  assignment  is  the  same  as  that 
mentioned  in  the  plea,  but  if  in  truth  they  are  the  same,  the  de- 
fendant should  plead  not  guilty,  and  the  plaintiff  will  not  be  allow- 
ed to  give  evidence  of  any  trespasses  committed  in  the  place  men- 
tioned in  the  plea.  PraU  v.  Groome,  15  East,  235,  B.  JVC  P.  92. 
So  where  the  defendant  pleaded  that  the  place  where,  <bc.  was 
part  of  a  common  which  had  been  allotted  to  him,  to  which  the 
plaintiff  new  assigned  that  the  trespass  complained  of  was  in  ano- 
ther place,  upon  its  being  stated  in  the  opening  of  the  plaintiff's 
counsel  to  the  jury  that  the  trespass  was  in  the  same  place,  but 
that  the  defendant  had  no  title  to  it,  it  was  held  that  the  plaintiff 
could  not  recover.  Anon,  cited  16  East,  86.  So  if  the  defendant 
justifies  under  legal  process,  which  is  in  fact  irregular,  and  the 
plaintiff,  instead  of  traversing  the  plea,  new  assigns  that  the  tres- 
pass complained  of  was  on  another  and  difierent  occasion,  such 
new  assignment  admits  the  justification  stated  in  the  plea,  and  if 
the  plaintiff  can  only  prove  one  trespass,  that  trespass  will  be  co- 
vered by  the  plea,  and  the  defendant  will  be  entitled  to  a  verdict. 
Oakhf  V,  Dams,  16  East,  82,  and  see  Atkinson  v.  Matteson,  2  T.  R. 
176,  ante,;}. 371. 

On  the  other  hand,  if  there  were  in  fact  two  trespasses,  and  there 
is  only  one  count  in  the  declaration,  and  the  defendant  had  pleaded 
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a  justificatioQ  which  he  can  prove»  though  he  cannot  prore  a  jiisti- 
fication  to  both  trespasses,  the  plaintifi'mast  new  assign,  tat  the 
defendant  will  be  entitled  to  a  verdict  on  woring  his  justification, 
and  the  plaintiff  cannot  give  evidence  oi  the  other  trespass,  see 
anU^  p.  370.  So  where  the  plaintiff  relies  on  an  excess  by  the  de* 
fendant,  he  must  new  assien  such  excess,  ante,  p.  370. 

In  some  cases,  as  alrea^  stated,  ante,  p.  313,  the  plaintiff  ma  j 
both  reply  and  new  assign,  and  will,  if  he  succeeds,  be  entitled  to 
secover  for  the  trespasses  attempted  to  be  justified  in  the  plea,  as 
well  as  for  those  covered  by  the  new  assignment  But  the  plaintiff 
cannot  both  reply  and  new  assign,  where  the  plea  in  fact  covers 
the  whole  of  the  trespasses  which  can  be  proved  under  the  declara- 
tion. Thus  where  in  trespass  for  stopping  the  plaintiff's  cattle  and 
cart  on  a  particular  day,  the  defendant  pleaded  in  justification 
that  the  plaintiff  was  loading  his  cart  with  turf  wrongfully  cutfiom 
a  waste,  and  that  he,  as  a  bailiff  of  the  l<Nrd,  took  it  from  him,  to 
which  the  plaintiff  replied  de  inmrid^  dfc.  and  new  assigned  tres^ 
passes  on  other  days,  it  was  held  that  the  plaintiff  could  not  both 
reply  and  new  assign.  Taylor  o.  Smithy  7  TaunL  156,  Ckeasfy  9. 
Barnes^  10  Eastf  73. 

Where  the  defendant  justifies  and  the  plaintiff  relies  upon  an 
act  which  renders  the  defendant  a  tr^passer  ab  initio^  such  act 
should  be  replied,  for  should  the  plaintiff  new  assign  that  the  tre9> 
pass  is  a  difterent  trespass,  he  cannot  recover,  since  he  can  only 
prove  one  continued  actof  trespass,  the  justification  of  which  is  ad- 
mitted by  the  new  assignment  AUankead  o.  Blades^  5  TcaaiL 
108.*  Nor  can  the  plaintiff  in  such  case,  recover  under  a  replica«> 
tion  of  de  injurid  sud  proprid  absque  tali  causd,  Lambert  o.  Hodg-- 
sarh  1  Bingh.  317.^ 


TRESPASS  FOR  MESNE  PROFITS. 

Iif  an  action  of  trespass  for  mesne  profits,  which  may  be  brought 
in  the  name  of  the  lessor  of  the  plaintiff  in  ejectment,  or  (where 
the  record  in  ejectment  is  evidence  of  the  title)  in  the  name  of  the 
nominal  plaintifi^  the  plaintiff  must  prove,  1.  His  title.  2.  His  re- 
entry. 3.  The  defendant's  liability  ;  and  4.  The  amount  of  dama- 
ges. 

Evidence  of  title,"]  The  judgment  in  ejectihent  is  sufficient  proof 
of  title  for  the  plaintiff  in  this  action,  whether  it  be  brought  bv  the 
lessor  of  the  plaintiff,  or  by  the  nominal  plaintiff,  against  all  who 
are  parties  to  such  judgment,  and  whether  the  judgment  in  eject- 
roent  be  upon  verdict  or  by  default,  Aslin  v.  Packer f  2  Burr.  605, 
B.  JVI  P.  67 ;  but  it  is  only  evidence  of  title  from  the  time  of  the 
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demke  laid  Id  the  declaration  in  ejectment,  and  therefore  if  the 
plaintiff  seeks  to  recover  damages  anterior  to  thai  time,  it  will  be 
necessary  for  him  to  give  further  evidence  of  his  title.  B,  JVI  P.  67, 
The  judgment  in  an  action  of  ejectment  on  the  several  demises  of 
two  or  more  persons,  will  be  evidence  of  title  for  them  in  a  joint 
action  of  trespass  brought  by  them.  Chamier  v.  Clingo^  5  Jlf«  and 
S.  04.    The  judgment  may  be  proved  by  an  examined  copy,  anU, 

* 
Evidence  of  re-entry ^  As  the  plaintiff's  right  to  recover  dama* 
ges  for  the  time  during  which  he  was  out  of  possession  depends 
upon  the  proof  of  re-entry,  which  operates  to  revest  the  possession 
in  him  ab  initio^  vide  ante,  p.  307,  such  re-entry  must  be  proved. 
Where  the  action  is  brought  against  a  person  who  was  party  to  the 
ejectment,  and  entered  into  the  consent  rule,  proof  of  the  judgment 
in  ejectment  is  said  to  be  sufficient,  without  proving  the  writ  of 
possession  executed,  because  by  entering  into  the  rule  to  confess, 
the  defendant  is  estopped  both  as.  to  the  lessor  and  lessee,  so  that 
either  may  maintain  trespass  without  proving  an  actual  entry,  B. 
JVI  P.  87.  But  where  the  -judgment  is  against  the  casual  ejector^ 
and  no  rule  therefore  has  been  entered  into,  the  lessor  cannot  main- 
tain trespass  without  an  actual  entrVf  and  therefore  ought  to  prove 
the  writ  of  possession  executed,  B.  JV*.  P.  67,  which  is  done  by  pro- 
dttcing  an  examined  copy  of  the  writ  and  of  the  sheriff's  return. 
The  plaintiff  may  also  prove'  a  re-entry  by  showing  that  he  was 
let  into  possession  with  the  consent  of  Uie  defendant.  Calvert  e. 
HorsfaU,  4  Espl  167. 

Evidence  of  defendants  KabilUyJ]  The  plaintiff  must  prove  the 
defendant's  liability  by  showing  him  in  possession  of  the  premises. 
For  this  purpose  the  judgment  ib  ejectment  will  be  evidence  against 
one  who  was  a  party  to  it,  though  not  against  a  stranger,  and 
therefore  a  judgment  in  ejectment  against  a  wife  cannot  be  given 
in  evidence  against  her  husband.  Denn  v.  White,  7  T.R,  III.  And 
where  after  judgment  by  default  against  the  casual  ejector,  an  ac- 
tion for  the  mesne  profits  was  brought  against  the  landlord,  who  had 
been  in  the  receipt  of  the  rents  and  profits  from  the  day  of  the  de« 
mise.  Lord  EUenborough  ruled  that  the  judgment  in  ejectment  was 
not  evidence  against  the  defendant  without  notice  of  the  ejectment^ 
but  that  a  subwsquent  promise  by  him  to  pay  the  rent  and  costs, 
amounted  to  an  admission  that  he  was  a  trespasser,  and  that  the 
plaintiff  was  entitled  to  the  possession.  Hunter  v.  BriUs,  3  Campb. 
455.  Though  the  judgment  in  ejectment  is  evidence  to  show  the 
liaUlity  of  uie  defendant,  yet  it  is  no  evidence  of  the  time  during 
which  the  defendant  has  been  in  possession ;  the  consent  rule  ad- 
mits possession  by  the  defendant  at  the  time  of  the  service  of  the 
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declaration ;  but  if  the  plaintiff  seeks  damages  for  an  earlier  pe- 
riod, he  must  give  further  evidence  of  the  possession.  Doe  v.  GibbSf 
2  C.  a7id  P.  616.^ 

7%e  damages.']  The  plaintiff  must  be  prepared  to  prove  the 
value  of  the  mesne  profits,  and  he  may  recover  not  only  the  actual 
mesne  profits,  but  also  damages  for  his  trouble,  &c.  Goodtitle  v, 
Toombs,  3  fVils.  121.  So  he  may  recover  the  amount  of  the  taxed 
costs  of  the  ejectment,  but  not  any  extra  costs.  Doe  v,  Davis,  1 
Esp.  358,  Brook  v.  Brydges,  7  B.  Moore,  471.^  The  plaintiff  may 
recover,  by  way  of  damages,  costs  incurred  by  him  in  a  court  oC 
error  in  reversing  a  judgment  in  ejectment  obtained  by  the  defend- 
ant Lowell  V,  Roake,  7  JB.  and  C.  404.' 

Defence. 

If  the  plaintiff  seeks  to  recover  the  mesne  profits  for  more  than 
six  years,  the  defendant  may  plead  the  statute  of  limitations,  q* 
AI  jr.  88.  But  bankruptcy  is  no  defence,  the  demand  being  for 
unliquidated  damages.  Goodtitle  v.  North,  Dougl,  584.  Under  the 
general  issue  the  defendant  cannot  give  in  evidence  that  the  plain* 
tiff  accepted  the  rent  of  the  premises  for  the  time  in  dispute,  and 
agreed  to  waive  the  costs  of  the  ejectment.  Doe  v,  Lee,  4  Taunt 
459.  Where  he  is  not  concluded  by  the  record  in  ejectment,  the 
defendant  may  controvert  the  plaintiff's  title. 

Recovery  (f  the  mesne  profits  in  ejectmentJ]  By  stat  1  Geo.  IV. 
c.  87,  s.  2,  whenever  it  shall  appear  on  the  trial  of  an  ejectment,  at 
the  suit  of  a  landlord  against  a  tenant,  that  the  tenant  or  his  at- 
torney has  been  served  with  due  notice  of  trial,  the  plaintiff  shaU 
not  be  non-suiicd  for  de&ult  of  the  defendant's  appearance,  or  of 
confession  of  lease  entry  and  ouster,  but  the  production  of  the  con- 
.  sent  rule  and  undertaking  of  the  defendant,  shall  in  all  such  cases 
be  sufficient  evidence  of  lease  entry  and  ouster,  and  the  judge,  be- 
fore whom  the  cause  is  tried,  shall  permit  the  plaintiff  (whether  the 
defendant  shall  appear  upon  such  trial  or  not),  alter  proof  of  his 
right  .to  recover  possession  of  the  whole,  or  of  any  part  of  the 
premises  mentioned  in  the  declaration,  to  go  into  evidence  of  the 
mesne  profits,  from  the  day  of  the  expiration  or  determination 
of  the  tenant's  interest,  down  to  the  time  of  the  verdict  given 
in  the  cause,  or  ta  some  preceding  day,  to  be  specially  mention- 
ed therein ;  and  the  jury  on  the  trial,  finding  for  the  plamtifi^  shall, 
in  such  case,  give  their  verdict  upon  the  whole  matter,  both  as  to 
the  recovery  of  the  whole  or  any  part  of  the  premises,  and  also 
as  to  the  amount  of  the  damages  to  be  found  for  the  mesne  profits; 
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provided  that  this  shall  not  be  construed  to  bar  any  landlord  from 
bringing  an  action  of  trespass  for  the  roesne  profits  which  shall  ac- 
crue from  the  verdict,  or  the  day  therein  specified,  down  to  the  day 
of  the  delivery  of  possession  of  the  premises  recovered  in  the  eject- 
ment 


TROVER. 

The  plaintifif  in  an  action  of  trover  must  prove,  1.  A  general  or 
special  property  in  the  goods,  or  as  against  a  wrong-doer  a  posses- 
sion of  them ;  2.  An  actual  or  constructive  possession,  or  right  of 
possession ;  and  3.  A  conversion  by  the  defendant  4.  The  value. 

Evidence  of  general  property  in  the  goodsJ]  Where  it  is  neces- 
sary to  prove  the  property  in  the  goods,  as  where  the  right  to  them 
is  disputed,  the  evidence  for  the  plaintiff  will  depend  upon  the  na- 
ture of  his  particular  title.  Where  there  is  both  a  general  and  a 
special  owner,  but  the  general  owner  has  not  transferred  bis  right 
to  the  possession,  he  may  still  maintain  this  action ;  thus  where  he 
has  delivered  the  goods  to  a  carrier  or  other  bailee,  and  so  parted 
with  the  actual  possession,  he  may  still  maintain  trover  for  a  con- 
version by  a  stranger,  for  the  owner  retains  the  possession  in  law, 
as  against  a  wrong-doer,  and  the  carrier  or  other  bailee  is  only 
his  servant  Gordon  v.  Harper,  T  T.  R.  12,  2  Saund,  47,  b  (n). 
And  if  the  bailee  of  goods  for  a  special  purpose  transfers  them  to 
another  in  contravention  of  that  purpose,  the  general  owner  may 
maintain  trover  against  that  person,  though  he  be  a  bond  fide  ven- 
dee, unless  the  gcxKis  have  been  sold  in  market  overt  Wilkinson 
«.  Kingt  2  Campb.  335,  Loesckman  v.  Machin^  2  Stark.  311,*  ^ 
see  2  Saund.  47,  b  {n). 

Evidence  of  general  property — vesting  of  the  property. l  With  re- 
eard  to  the  time  at  which  the  property  passes  on  the  sale  of  goods,^ 
it  is  laid  down  in  a  very  receot  case,  that  where  goods  are  sold,* 
and  nothing  is  said  as  to  the  time  of  the  delivery,  and  the  time  of 
payment,  and  every  thing  the  seller  has  to  do  with  them  is  com- 
plete, the  property  vests  in  the  buyer,  so  as  to  subject  him  to  the 
risk  of  any  accident  which  may  happen  to  the  goods  {see  TarKng 
V.  Baxterf  6  B.  and  C.  360),*  and  the  seller  is  liable  to  deliver  them 
whenever  they  are  demanded,  upon  payment  of  the  price,  but  the 
buyer  has  no  right  to  have  possession  of  the  goods  till  he  pays  the 
price.  If  the  goods  are  sold  upon  credit,  and  nothing  is  agreed 
upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is  imme- 
diately entitled  to  the  possession,  and  the  right  of  possession  and  the 
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right  of  propert  J  vests  at  once  in  him,  but  Us  right  of 
is  not  absolute,  it  is  liable  to  be  defeated  if  he  becomes  insolvent 
before  he  obtains  possession.  Per  Bayky^  X,  Bhzam  v.  Sanders, 
4  B.  arid  C  084.*  Where  goods  in  bulk  are  sold  at  so  much  a  ton, 
the  property  in  them  does  not.  pass  bv  the  sale  before  thej  are 
weighed ;  Simmons  v.  StcifU  5  fi.  and  U.  857  ;*  and  if  the  contract 
be  within  the  statute  of  frauds,and  (here  is  no  note  or  memorandumy 
acceptance  or  earnest,  the  contract  is  by  that  statute  not  good, 
and  no  property  passes.  See  Bhxame  v,  WilKamSf  S  B.  and  C. 
284,*  and  see  ante^  p.  216.  So  the  property  in  goods  passes  on  a 
sale  by  auction,  though  they  are  not  to  be  delivered  till  certain 
duties  are  paid  by  the  seller.  Hind  v.  Whitehouse^  7  East,  571, 
and  see  PhiUimare  v.  Barry^  1  Campb.  518,  Mn^s  Max.  88.  Where 
a  quantity  of  iron  was  to  be  delivered,  under  a  contract  that  cer* 
tain  bills  outstanding  against  the  seller  should  be  taken  out  of  cir- 
culation, and  after  a  part  of  the  iron  had  been  delivered,  and  no 
bills  had  been  taken  out  of  circulation,  the  seller  brought  trover 
ibr  the  part  delivered,  it  was  held  that  it  being  only  a  conditional 
delivery,  and  the  condition  being  broken,  the  action  might  be  main- 
tained ;  and  per  Bailey,  J.,  if  a  tradesman  sells  goods  to  be  paid 
for  on  delivery,  and  his  servant  by  mistake  dehvers  them  without 
receiving  the  money,  he  may,  after  demand  and  refusal  to  deliver 
or  pay,  bring  trover  for  bis  goods  against  the  purchaser.  Bishop  u, 
ShiOUOf  2  B.  and  A.  320  (n).  So  the  propertv  which  passed  by  the 
sale  may  be  devested  by  the  rescinding  of  the  contract  Thus 
where  A.  sold  goods  to  K  and  afterwards  and  before  the  delivery 
to  B.,  C  became  possessed  of  the  goods,  and  on  being  informed  it 
the  circumstances,  declared  that  he  would  not  deliver  them  to  any 
person  whatever,  it  was  held  that  A.  having  repaid  B.  might  main- 
tain trover  against  C,  the  contract  between  A.  and  B.  being  re- 
scinded, and  A.  beins  remitted  to  his  former  right  Pattison  «l 
Robinson,  5  Jlf.  and  S.  105.  Where  A.  is  indebted  to  C  and  B.  to 
A.  and  it  is  agreed  between  them  that  B.  shall  deliver  goods  toC 
in  satisfaction  of  A.'8  debt,  and  R  converts  them  to  hbown  use,  C 
may  maintain  trover  for  the  goods,  though- he  never  had  possession, 
for  by  the  agreement  the  right  is  in  him.    B.  JVI  P.  35. 

Where  A.  agrees  to  build  a  ship  for  B.  and  it  is  part  of  the 
terms  of  the  contract  that  given  portions  of  the  price  shall  be  paid 
according  to  the  progress  of  the  work,  the  payment  of  those  in- 
stalments appropriates  specifically  to  B.  the  very  ship  in  progressi 
and  vests  in  him  a  property  in  that  ship.  Woods  v.  Jtussel,  5  £. 
and  A,  042.*  But  where  goods  are  ordered  to  be  made,  as  long  as 
the  order  is  not  executed,  but  only  in  a  course  of  execution,  no  pro- 
perty in  general  passes  to  the  person  for  whom  they  are  made. 
Bishop  V.  Crawshay,  3  B.  and  C.  410/  Mucklow  v.  Mangles,  1  TaynL 
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816.    See  Carruthers  v.  Payne,  5  Bingh.  270.«   AUcineon  v.  Bell,  8 
£.  and  C.  288,^  ante,  p.  228,  Ooode  v.  Langley,  7  B.  and  C.  26.> 

By  a  gift  of  goods  the  property  does  not  pass,  unless  the  gift  be 
by  deed  or  instrument  of  gift,  or  be  executed  by  an  actual  deliverr 
of  the  thing  given  to  the  donee.  Irons  v,  Smallpiece,  2  B.  and  A. 
651.  But  if  A.  in  London  gives  J.  S.  his  goods  at  York,  and  another 
takes  them  away  before  J.  S.  obtains  actual  possession,  J.  S.  may, 
it  is  said,  maintain  trover  or  trespass  for  them.  Br.  Ab.  Trespass, 
80S,  Hudson  v.  Hudson,  Latch,  214, 2  Sound,  47,  a  (n),  sed  quare. 

By  B.  fraudulent  or  illegal  sale  or  transfer  of  goods  no  property 
passes,  as  where  a  wharfinger  without  leave  of  the  owner  sells 
goods  in  his  possession.  Jvilkinson  v.  IRng,  2  Campb,  885.  So 
where  in  case  of  a  sale  of  live  pheasants,  no  property  passes,  the  58 
6.  3,  c.  75,  prohibiting  the  buying.  Helps  v.  Glenister,  8  B.  and 
C  553.*^  So  where  a  person  obtains  goods  upon  false  pretences, 
under  colour  of  purchasmg  them,  the  property  is  not  changed.  Ao- 
Ue  V.  Adams,  7  Taunt  59.^  Ktiby  v.  Wilson,  R.  and  ML  178.  So 
where  stolen  goods  are  pawned,  the  property  is  not  altered,  Par^ 
kerv.  Oilhes,  2  Campb,  336,  (n)  ;  and  by  stat  1  Jac.  I.  c.  21,  s.  5, 
sale  of  any  goods  wrongfully  taken  to  any  pawnbroker  in  London, 
or  within  two  miles  thereof,  shall  not  alter  the  property.  But  il 
stolen  goods  are  sold  in  market  overt,  the  property  is  devested  out 
of  the  owner.  Thus  where  stolen  goods  were  purchased  in  mark' 
et  overt,  and  sold  by  the  purchaser  before  the  felon  was  convicted, 
it  was  held  that  the  owner  of  the  goods  prosecuting  to  conviction, 
Gould  not  maintain  trover  against  the  purchaser  who  had  so  sold, 
under  the  statute  21  H.  Vlll.  c.  11,  which  gives  restitution  to  the 
owner  who  prosecutes  the  felon  to  conviction,  although  he  gave  the 
purchaser  notice  of  the  robbery  while  the  goods  were  in  his  posseso 
■ion ;  for  the  property  being  altered  by  the  sale  in  market  overt, 
was  not  revested  in  the  owner  till  the  conviction  of  the  felon,  but 
the  defendant  had  parted  with  the  possession  before  that  time,  and 
therefore  could  not  be  said  to  have  converted  the  plaintiff's  goods. 
Norwood  V.  Smith,  2  T.  £.  750 ;  and  see  Parker  v.  Patrick,  5  21  A. 
175.  Ib  trover  for  stolen  proper^  it  does  not  seem  to  be  necessary 
for  the  plaintiff  to  show  toe  mode  by  which  it  passed  out  of  hu 
hands.    See  Doum  v.  Hailing,  4  B.  and  C.  334." 

By  a  writ  of  execution  the  property  in  the  goods  is  not  altered 
until  execution  executed.  The  meaning  of  the  words  that  the 
goods  shall  be  bound  by  the  delivery  of  the  writ  to  the  sheri£^  b 
that  after  the  writ  is  so  delivered,  if  the  defendant  make  an  assien- 
ment  of  the  goods,  unless  in  market  overt,  the  sheriff  may  take 
them  in  execution.  Per  Lord  Hardwicke,  Lowthal  o.  Tomkins,  B. 
Ni  P.  01,  and  see  R.  v.  AUnuU,  16  East,  278. 

fiy  a  judgment  for  damages  in  trover,  and  satisfaction  of  the 
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damages,  the  property  in  the  goods  taken  is  vested  in  the  defend- 
ant, Adams  0.  BrougliUm^  2  Sir,  1078,  Morris  v.  Robinson^  3  B,  and 
C.  206,"  where  the  full  value  of  the  article  has  been  reoovered ; 
but  unless  the  full  amount  is  recovered  the  judgment  will  not  bar 
even  other  actions  of  trover.  Per  Hdroyd^  J;,  &id*  So  judgment 
for  the  plaintiff  in  replevin  in  the  detinet  for  damages,  vests  the 
property  of  the  goods  in  the  defendant  Moore  v,  naUSj  1  Lord 
Raym,  614. 

An  executor  or  administrator  has  the  property  of  the  goods  of 
the  testator  or  intestate  vested  in  him  before  his  actual  possession ; 
Com.  Dig.  Administration^  (6.  10),  and  though  administration  be 
not  granted  for  a  long  time,  yet  when  it  is  granted  it  vests  the 
property  in  the  administrator,  by  relation  from  the  time  of  the 
death  of  the  intestate.  Ibid.  2  Rol.  Ab.  554,  L  15.  25,  R.  v.  Horsley^ 
8  EasU  410,  but  see  WooUey  v.  Clark^  5  B.  and  A.  764,*  where  it  is 
said^er  Abbott^  C.  J.  that  the  property  of  the  deceased  vests  in  the 
administrator  only  from  the  time  of  the  grant  of  the  letters  x>f  Ad- 
ministration, but  that  it  vests  in  an  executor  from  the  moment  of 
the  testator's  death. 

If  a  man  take  the  ^oods  of  another  by  wrong,  the  property  is 
not  altered.  Com.  Dig.  Biens  (£).  Nor  will  the  property  in  goods 
pass  by  an  award.    Hunter  v.  Rice,  iSEastf  100. 

Questions  have  frequently  arisen  as  to  the  passing  of  property  in 
bank  notes,  promissory  notes,  and  other  securities  for  money.  The 
general  rule  is,  that  bank  notes  or  bilk,  drafts  on  bankers,  bills  of 
exchange,  or  promissory  notes,  either  payable  to  order  or  indorsed 
in  blank,  or  payable  to  bearer,  when  taken  bondfide,  and  for  a  va- 
luable consideration,  pass  by  delivery,  and  vest  a  right  thereto  in 
the  traiisferree,  without  regard  to  the  title  or  want  of  title  in  the 
person  transferring  them.  Per  Hdroyd,  J,,  Wockey  v.  Pole,  4  B. 
and  A,  0.'  Citing  Miller  v.  Race,  I  Burr.  452,  Orant  v.  VaughaHf 
S  Burr.  1516,  Peacock  v.  Rhodes^  Doug.  636.  So  exchequer  bills, 
Wookey  v.  Pole,  A  B.  and  A.\*\  and  Prussian  bonds,  Gordier  v.  Mel- 
ville,  3  B.  and  C.  45.^  But  in  these  cases  it  is  a  question  of  fact 
for  the  jury,  under  all  the  circumstances  of  the  case,  whether 
the  bill,  &c.  has  been  taken  bond  fide  or  not,  and  whether  due  and 
reasonable  caution  has  been  used  by  the  person  taking  it.  Per 
Holroyd,  J.,  Gill  v.  CubiU,  3  B.  and  C.  477.'  Where  a  Bank  of 
England  note  for  1000/.  dated  12th  Oct.  1820,  was  lost  in  London 
in  April,  1821,  and  in  June,  1822,  was  presented  for  change  to  a 
banker  in  Liverpool,  by  a  person  with  whom  the  latter  was  well 
acquainted,  but  who  was  then  in  pecuniary  difficulties,  and  he 
changed  it  by  giving  bills  which  had  some  time  to  run,  and  cash,  de- 
ducting a  commission,  without  asking  any  questions  how  the  holder 
came  possessed  of  it,  Holroyd,  J.  told  the  jury  that  if  they  were 
of  opinion  that  the  defendant  received  the  note  fairly  and  bortd 
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fiie,  in  the  ordinary  course  of  business,  and  bad  given  full  value  for 
it,  he  would  be  eptitled  to  a  verdict;  but  if  on  the  other  hand,  he 
had  received  it  out  of  the  ordinary  course  of  business,  and  had  not 
in  fact  given  the  full  value  for  it,  then  the  plaintifis  would  be  en- 
titled to  a  verdict.  The  jury  having  found  for  the  plaintifis,  the 
court  refused  a  hew  trial.  Egan  v.  ThrelfalU  5  D,  and  R.  326  (n).« 
So  where  a  bill  of  exchange  was  stolen  during  the  night,  and  taken 
to  the  office  of  a  discount  broker  early  on  the  following  morning,  by 
a  person  whose  features  were  known,  but  whose  name  was  unknown 
to  the  broker,  and  the  latter  being  satisded  with  the  name  of  the 
acceptor,  discounted  the  bill  according  to  his  usual  practice,  with- 
out making  any  inquiry  of  the  person  who  brought  it,  it  was  held, 
that  in  an  action  on  the  bill,  by  the  broker  against  the  acceptor, 
the  jury  were  properly  directed  to  find  a  verdict  for  the  defendant, 
if  they  thought  that  the  plaintifi"  had  taken  the  bill  under  circum- 
stances which  ought  to  have  excited  the  suspicion  of  a  prudent  and 
careful  man,  and  the  jury  having  found  for  the  defendant,  the  court 
refused  to  disturb  the  verdict  Gill  v.  CuhitU  3  B.  and  C  466.« 
The  owner  of  a  check  upon  a  banker  for  507.  having  lost  it  by  ac- 
cident, it  was  tendered  five  days  after  the  date  to  a  shopkeeper  in 
payment  of  goods  purchased  to  the  value  of  6/.  105.  and  he  gave 
the  purchaser  the  amount  of  the  check  after  deducting  the  value 
of  the  goods  purchased.  The  shopkeeper  the  next  day  presented 
the  check  at  the  banker's,  and  rcceivea  the  amount,  ft  was  held, 
that  in  an  action  brought  by  the  person  who  had  lost  the  check, 
against  the  shopkeeper,  to  recover  the  value  of  the  check,  the  jury 
were  properly  directed  to  find  for  the  plaintiff  if  they  thought  the 
defendant  had  taken  the  check  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  man,  and  secondly,  that 
the  shopkeeper  having  taken  the  check  five  days  after  it  was  due, 
it  was  sufficient'for  the  plaintiff  to  show  that  he  once  had  a  pro- 
perty in  it,  without  showing  how  he  lost  it.  Douyn  v.  Hatting^  4  B* 
and  C.  330.*  So  where  the  plaintiffs  were  robbed  of  a  Bank  of 
England  note  for  5007.  which  the  defendants,  bankers  in  a  small 
town,  some  months  afterwards,  discounted  for  a  stranger,  a  respect- 
able-looking man,  by  giving  him  500/.  worth  of  their  own  notes,  in 
trover  for  the  note.  Best,  C.  J.,  left  it  to  the  jury  to  determine,  as 
well  whether  the  plaintiff  had  acted  with  due  diligence  in  circulat- 
ing intelligence  of  the  robbery,  as  whether  the  defendant  had  ex- 
ercised sufficient  caution,  and  had  observed  the  usual  course  of 
business  in  exchanging  the  note ;  the  iury  having  found  for  the 

?Iainti£E  the  court  of  Common  Pleas  renised  a  new  trial.  Snow  v, 
^eacockj  3  Bingh^  406.^  See  Snow  v.  Leaiham^  2  C.  and  P.  314.^ 
Snow  V.  Saddler,  3  Bingh.  610.''  The  plaintiff  left  in  a  hackney- 
coach  in  London,  and  lost  her  reticule  containing  a  IQOl  bank  poet 
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biQ  iodoraed  in  blank,  and  iamed  hand*bilb  proclaiming  her 
The  defendant,  a  banker  at  Brighton,  who  had  never  heard  of  the 
loss,  cashed  the  bill  for  a  stranger  eight  days  afterwards.  The 
stranger  on  being  asked  his  name  said  he  was  on  a  journej,  and 
wrote  on  the  bill  a  fictitious  address  in  an  illiterate  hand.  The  de- 
fendant did  not  inquire  where  he  was  staying.  It  was  held  that 
the  defendant  was  liable  to  the  plaintiff  for  the  amount  of  the  note. 
Strange  v.  tfigney^  6  Bingh,  677  J  Where  a  bill  has  been  stolen, 
the  owner  must  give  notice  immediately  in  order  to  apprise  the 
public  of  the  loss.  When  the  owner  of  a  bill  was  robbed  of  it, 
eight  dap  before  it  became  due,  and  did  not  give  notice  of  his  loss 
till  the  end  of  seven  days,  and  then  only  to  the  acceptor.  Best,  C.  J. 
left  it  to  the  jury  to  say  whether  the  plaintiff  had  done  all  he  ought 
to  do  in  order  to  apprise  the  public  of  the  loss ;  and  whether  the 
defendant  had  acted  bonAjide  and  with  sufficient  caution ;  the  jury 
having  found  a  verdict  for  the  defendant,  the  court  of  Common 
Pleas  refused  a  new  trial.  BechwUh  v.  CorraUj  2  C.  and  P.  2&1,* 
8  Bingh.  444,*  S.  C.  But  though  the  loss  of  the  note  has  not  been 
duly  advertised,  yet  if  it  has  been  received  under  circumstances 
that  induce  a  belief  that  the  receiver  knew  that  the  holder  had 
become  possessed  of  it  dishonestly,  the  true  owner  is  entitled  to  re> 
cover  its  value  from  the  receiver.  The  n^ligence  of  the  owner 
is  no  excuse  for  the  dishonesty  of  the  receiver.  But  the  negligence 
of  the  one  may  be  an  excuse  for  the  negligence  of  the  other,  and 
might  authorise  him  to  defend  himself  on  the  maxim  potior  est  can' 
ditw  possidentis.  Per  Best^  C  /*,  Stiow  v.  Peacock^  3  Bingh.  406w^ 

Evidence  of  special  property^]  It  is  sufficient  for  the  plaintiff 
to  prove  that  he  has  a  special  property  in  the  goods  converted. 
Thus  a  carrier,  a  bailee,  the  sheriff  who  has  taken  goods  in  execu- 
tion, B.  M  P.  33,  the  agister  of  cattle,  Br.  Ah.  Tresp.  67,  the  lord 
who  seises  an  estray  or  wreck  before  the  year  and  day  expired, 
B.  JV.  P.  33,  may  maintain  this  action.  So  if  a  house  be  blown 
down,  and  a  stranger  take  away  the  timber,  the  lessee  for  life  maj 
bring  trover,  for  he  has  a  special  property  to  make  use  of  the  same 
in  renuilding.  Ibid.  In  some  cases  a  person  who  has  only  a  special 
property  may  maintain  trover,  although  he  has  never  had  actual 
possession :  thus  a  factor  to  whom  goods  have  been  consigned,  but 
ny  whom  they  have  never  been  received,  may  bring  trover  for 
them.  Per  EyrCt  C.  J.,  Fowler  v.  Down,  1  B.  and  P.  47.  And 
where  the  consignor  of  goods,  hearing  that  the  consignee  had  stop- 
ped payment,  indorsed  the  bill  of  lading  to  the  plaiotii^  without  coo* 
sideration,  directing  him  to  take  possession  of  the  goods,  and  the 
plaintiff  demanded  the  goods  from  the  defendants  (wharfingers), 
who  refused  to  deliver  them,  it  was  held  that  the  plaintiff  bad  such 
a  special  property  as  entitled  him  to  maintain  trover.    Morison  v. 
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Ormft  9  Bingh.  960/  See  Waring  v.  Cox,  1  Campb.  306,  Sargent  o. 
Morris^  3  B.  an(Z  ^.  276.*  Where  a  person  entitled  to  the  tempo- 
rary possessbn  of  a  chattel  delivers  it  to  the  general  owner  for  a 
special  purpose,  he  may,  after  that  purpose  is  satisfied,  and  on  the 
refusal  of  the  general  owner  to  return  it,  maintain  trover  against 
him  for  the  chattel.  Roberts  v.  WyatL,  2  Taunt  268.  It  has  been 
held  that  a  landlord  who  distrains  goods  has  not  such  a  special  pro- 
perty as  will  enable  him  to  maintain  trover,  for  he  has  only  a 
pledge  with  ^  power  to  sell  by  statute.  M&neaux  v,  Gorehamf  Selw. 
M  P.  1303,  R.  V.  Cottcnif  Parker^  112,  sed  qtuxre. 

Evidence  of  possession — student  against  a  wrong-doer^  Where 
the  action  is  brought  against  a  mere  wrong-doer,  it  will  be  sufficient 
for  the  plaintiff  to  show  that  he  was  in  possession  of  the  property. 
Thus  where  a  chimney-sweeper's  boy  found  a  jewel,  and  took  it  to 
a  jeweller  who  refused  to  return  it,  it  was  held,  that  though  the 
finder  did  not  acquire  an  absolute  property,  yet  he  had  such  a  pro- 
perty as  would  enable  him  to  keep  it  against  all  but  the  rightful 
owner,  and  consequently  that  he  might  maintain  trover.  Armory  t. 
Delamirief  I  Sir*  505.  So  where  the  plaintiff  boueht  a  vessel 
which  had  been  stranded,  which  was  not  conveyed  to  him  accord- 
ing to  the  provisions  of  the  r^btry  acts,  and  took  possession  of  her, 
and  afterwards  she  went  to  pieces,  and  part  of  the  wreck,  drifting 
upon  the  defendant's  premises,  was  seized  by  him,  it  was  held  thai 
the  plaintiff  had  a  sufficient  property  to  maintain  this  action.  Sul- 
ton  V*  Buckj  2  TaunU  302.  So  where  the  owner  of  furniture  lent  it 
to  the  plaintiff  under  a  written  agreement,  and  the  plaintiff  placed 
it  in  a  house  occupied  by  the  wife  of  C.  a  bankrupt,  C.'s  assignees 
having  seized  the  furniture,  it  was  held  that  the  plaintiff  might  re- 
cover in  trover  without  producing  the  agreement.  Burton  v,  HugheSj, 
2  Bingh,  173.*  Where  in  trover  for  copper-ore,  it  was  proved  that 
the  plaintiff  was  in  possession  of  land  in  which  he  sunk  a  shaft  and 
raised  the  ore  in  question,  and  the  same  witness  on  cross-examina- 
tion proved  that  the  ore  was  taken  away  by  a  person  who  had  a 
shaft  in  an  adjoining  close,  and  who  was  getting  the  same  load  of 
copper-ore  under  the  plaintiff's  land  where  he  sunk  his  shaft,  it 
was  held  that  this  was  primA  facie  evidence  of  the  plaintiff's  right 
to  the  ore.    Rowe  v.  Brentont  8  B.  and  C  737/ 

Evidence  ofrigKt  of  possession,']  The  plaintiff  must  show  that 
he  has  a  right  to  the  immediate  possession  of  the  goods,  or  he  can- 
not recover  in  this  action.  Thus  the  purchaser  of  goods  not  sold 
upon  credit,  though  by  the  contract  oi  sale  he  acquires  the  right 
of  property,  has  no  right  of  possession  until  he  pays  or  tenders  the 
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price.  Bhzam  tk  Saunders^  2  B.  and  C.  941,«  antef  p.  990.  So 
where  goods,  leased  as  furniture  with  a  house,  have  been  wroD^ 
fttllj  taken  in  execution  by  the  sheriff,  the  landlord  cannot  maintain 
trover  against  the  sheriff  pending  the  lease,  for  he  has  not  the  right 
of  possession.  Gordon  v.  Harper^  7  T.  R.  9,  Pain  v.  Whitlaker^  R. 
and  M  99.  But  where  the  rarniture  was  let  to  a  married  woman 
livine  apart  from  her  husband,  it  was  held,  that  inasmuch  as  she 
could  not  acquire  the  right  of  possession  by  any  contract,  the  own- 
er of  the  furniture  might  maintain  trover  for  it  Smiikj;,  Plomer^ 
15  East^  607.  And  where  certain  mill  machinery,  together  with 
a  mill,  had  been  demised  for  a  term  to  a  tenant,  who  without  per- 
mission from  his  landlord,  severed  the  machinery  from  the  mill, 
and  it  was  afterwards  seized  and  sold  by  the  sherm  under  a  ji./a., 
it  was  held  that  no  property  passed  to  the  vendee,  and  that  the 
landlord  was  entitled  to  bring  trover  for  the  machinery,  even  dar- 
ing the  continuance  of  the  term.  Farrant  v.  Thcmvsan^  5  A  and 
A.  826.^  *  So  where  lands  are  leased  for  years,  and  a  tree  is  cut 
down  bv  a  stranger  during  the  term,  the  landlord  may  maintain 
tor  it,  " 


trover  for  it,  for  when  it  is  severed  the  special  property  of  the  1 
see  is  determined.  Berry  v.  Heardt  Cro.  Car.  242,  Crofte,  /.  Diss.  7 
T.  A.  13, 5  B.  and  A.  829,^  supra.  But  trover  cannot  be  maintained 
by  a  tenant  in  tail  expectant  on  the  determination  of  an  estate  for 
life,  without  impeachment  of  waste,  for  timber  which  grew  upon  and 
was  severed  from  the  estate,  for  the  tenant  for  life  has  a  richt  to 
the  trees  the  moment  they  are  cut  down.  Pyne  v.  Dory  I  T.R.  55. 
See  Williams  v.  WiUiams^  12  East^  209,  Channon  v.  Patchy  5  B.  and 
C.  897.*  Where  a  father  gave  to  his  son  (an  infant  sixteen  years  of 
age)  a  watch,  and  certain  books  and  wearing  apparel,  it  was  ruled 
that  the  right  of  possession  was  in  the  son,  and  that  the  father 
could  not  maintain  trover  for  them,  though  perhaps  it  might  h^re 
been  otherwise  in  the  case  of  a  very  young  child.  Hunter  t>.  West^ 
brook,  2  C.  and  P.  678/ 

^  J^vidence  of  conversion — direct  conversion.']  The  gist  of  the  ac- 
tioA.  of  trover  is  the  wrongful  conversion  of  the  plaintiff's  goods  by 
the  defendant,  but  a  conversion  does  not,  ex  vi  termini^  imply  a 
transfer  of  property  to  the  defendant,  but  rather  a  deprivation  of 
property  to  the  plaintiff  Keyicorth  v,  Hillf  3  B,  and  A.  687.*  A 
conversion  may  be  proved  either  by  evidence  of  a  direct  act  of 
conversion,  or  by  showing  a  demand  of  the  goods  by  the  plaintiff^ 
and  a  refusal  by  the  defendant  to  deliver  them.  An  unlawful  tak- 
ing of  goods  out  of  the  possession  of  the  owner  is  itself  a  con- 
version. B.JSr.  P.  44,  2  Saund.  47,  g  (n).  Therefore  a  bankrupt 
may  maintain  trover  against  his  assignees  in  order  to  try  the  valul- 
ity  of  the  commission,  without  proving  a  demand  and  refusal,  for 
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Ike  takiflff  of  the  goods  b j  the  assignees  is  a  sufficient  conversion, 
and  the  ^aintiff  must  be  deemed  to  have  delivered  them  on  com- 
pnbion.  SvmmerseU  v,  JarmSf  3  B,  and  B,  2."  So  the  vsing  a  thing 
without  the  license  of  the  owner,  found  or  delivered  to  the  partv 
using  it,  is  a  conversion.  Mulgrave  v.  (^deuy  Cro.  Elix.  219,  3  6. 
and  A,  f»87.«  Thus  the  wearing  of  a  pearl  is  a  conversion.  Lord 
Petre  t>.  Heneagtt  12  Mod.  519.  So  where  a  person  finds  a  thing, 
and  misuses  it,  it  is  a  conversion.  Per  Cur,  Mulgrave  v.  (^den^ 
CroL  Elbu  219.  So  where  a  person  coming  to  the  possession  of  land, 
found  there  a  block  of  stone  belonging  to  another,  and  removed  it, 
not  to  an  adjacent  place,  but  to  a  distance,  it  was  ruled  to  be  a 
conversion.  Fordsdxek  v.  ColKnSf  I  Stark,  173,*  see  HaugkUm  v. 
BuUeVt  4  71  R.  364.  So  drawing  part  of  the  liquor  out  of  a  vessel 
and  filling  it  up  with  water,  is  a  conversion  of  all  the  liquor.  Rich' 
ewdson  «.  Atkinson,  1  Str.  576.  So  a  person  in  the  lawful  posses- 
■ion  of  goods  may  be  guilty  of  a  conversi<m  of  them  by  dealij^g 
with  them  contrary  to  Uie  orders  of  the  owner.  Thus  where  the 
owner  of  goods  on  board  a  vessel,  directed  the  captain  not  to  land 
them  on  a  wharf  against  which  the  vessel  was  moored,  which  he 

1>romised  to  do,  but  afterwards  delivered  them  to  the  wharfinger 
or  the  owner's  use,  under  an  idea  that  the  wharfinger  had  a  lien 
thereon  for  the  wharfage  fees,  this  was  held  a  conversion.  Syeds  v. 
Hay,  3  71  R.  260.  But  where  the  defendant,  who  had  been  en- 
trusted bv  the  plaintifi*  to  sell  certain  goods  in  India,  not  being 
able  to  sen  them  there  himself,  delivered  them  to  an  agent  in  India 
to  be  disposed  of  by  him,  it  was  held  no  conversion.  Bromley  o. 
Coccwellt  2  B.  and  P.  438.  In  order  to  constitute  an  actual  con- 
version, it  is  not  necessarv  that  the  party  should  deal  with  the 
soods  as  his  own ;  thus  where  a  bankrupt  being  indebted  to  6. 
delivered  goods  to  G.'s  servant,  who  gave  a  receipt  for  them  in  G/s 
name,  and  sold  them  for  his  use,  it  was  held  that  this  sale  was  a 
conversion  by  the  servant  Perkins  v.  Smiiht  I  Wils.  328.  So  the 
misdelivery  of  eoods  by  a  wharfinger,  Devereaux  v.  Barclay,  2  B. 
and  A.  702,  or  by  a  carrier,  Youl  v.  Harboitle,  Peake,  49.  Stephen^ 
son  V.  Hart,  4  Binglu  483,»  is  a  conversion,  though  it  is  otherwise 
where  he  loses  gom>ds  by  accident.  Ibid.  Ross  v,  Johnson,  5  Burr. 
8825.  Proof  thjEit  the  carrier  asserted  that  he  had  delivered  the 
goods  to  the  consignee,  and  that  such  assertion  is  false,  is  not  evi- 
dence oS  a  conversion.    Attersott  v.  Briant,  1  Campb.  409. 

The  taking  the  plaintiff's  property  by  assignment  from  another 
who  has  no  right  to  dispose  of  it  is  a  conversion ;  therefore  where 
the  defendant  took  an  assignment  of  tobacco  in  the  king's  ware- 
house, by  way  of  .pledge  from  a  broker  who  had  purchased  it  in 
hi^own  name  for  nis  principal,  it  was  held  that  he  bad  been  guilty 
of  a  conversion,  it  being  also  proved,  that  when  the  tobacco  was 
demanded  from  him  by  the  plaintiff  he  refused  to  deliver  it. 
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MCombie  v.  Dories^  6  Basi^  588.  Baldwin  o.  Cob,  6  Mod.  1212. 
5ee  cl»>  Jackson  v.  Anderson^  4  Taunt,  25.  But  where  goods  were 
placed  in  the  hands  of  a  factor  for  sale^  and  he  indorsed  the  bills 
of  lading  to  the  defendants,  who  thereupon  accepted  a  bill  for  him, 
and  he  at  the  same  time  directed  the  defendants  to  sell  the  goods, 
and  reimburse  themselves  the  amount  of  the  bill  out  of  the  proceeds, 
it  was  held  that  the  defendants,  having  sold  the  goods,  could  not  be 
sued  for  them  in  trover  by  the  original  owner.  Stiemhold  v,  HMenf 
4  B.  and  C.  5.«  So  where  a  broker  who  is  authorised  to  sell  goods 
at  a  certain  price,  sells  them  at  an  inferior  price,  it  is  no  conver- 
sion by  him.     Dufrene  v,  HtUchinsoUj  3  Taunt  117. 

Where  A.  consigned  the  goods  of  B.  to  C,  and  C.  without  notice 
of  the  right  of  B.  sold  a  part,  and  kept  the  remainder  in  his  posses- 
sion, the  sale  was  held  to  be  a  conversion.  FeathersUmhaugh  n. 
Johnson,  8  TaunL  237.''  And  where  a  banker  discounted  a  bill 
drawn  on  a  customer,  and  by  the  acceptance  made  payable  at  his 
bank,  after  it  had  been  lost  by  the  holder,  of  which  he  had  notice, 
and  afterwards  debited  his  customer  with  the  amount  of  the  bill, 
w*rote  a  discharge  on  it,  and  delivered  it  up  to  the  customer  as  the 
banker's  voucher  of  his  account,  it  was  held  that  the  banker  was 
guilty  of  an  actual  conversion.  Lovell  v.  Martin,  4  Taunt  799  ; 
and  see  Beckunth  v.  CorraJl,  2  C.  and  P,  263.' 

Where  the  defendant  took  the  plaintiff's  boat  in  order  to  reach 
his  own  vessel,  which  was  on  fire,  being  under  the  plaintiff's  care, 
and  the  boat  was  accidentally  sunk.  Lord  Ellenborough  was  of 
opinion  that  this  was  not  a  conversion.  Drake  v.  Shorter,  4  Esjk 
165.  So  it  is  no  conversion  if  the  master  of  a  ship  throw  goods 
into  the  sea  to  prevent  the  ship  from  sinking.  Bird  v.  Astcock,  2 
Bulstr.  280. 

Evidence  of  conversion — ty  demand  and  refusaL]  A  demand  of 
the  goods  by  the  plaintiff,  and  a  refusal  to  deliver  them  by  the  de- 
fendant, he  having  the  power  to  deliver  them,  are  evidence  of  a 
conversion.  But  being  only  presumptive  evidence  of  a  conver- 
sion, it  may  be  rebutted  by  other  evidence  to  the  contrary.  2 
Saund,  47  e  (n).  A  demand  and  refusal  are-  evidence  of  a  prior 
conversion ;  Per  Cur.  Wilton  v,  Girdlestone,  5  B.  and  A.  847.*  A 
distinct  refusal  must  be  proved,  mere  evasive  excuses  for  not  deliv- 
ering the  goods  will  not  be  sufficient.  Severin  v.  Keppel,  4  Esp.  156. 
But  where,  in  trover  by  assignees  of  a  bankrupt  (or  a  landau,  it 
appeared  that  after  the  act  of  bankruptcy  the  bankrupt  had  sold 
the  landau  to  the  defendant,  and  that  a  written  demand  of  it  had 
been  left  by  the  plaintiff  at  the  defendant's  house ;  but  it  did  not 
appear  that  the  latter  had  expressly  refused  to  deliver  it  up,  Rich- 
ardson, J.  ruled  that  the  demand,  and  the  non*delivery  in  pursuance 
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ot  that  demand,  were  evidence  or  a  convenrion.     IVatkmi  v.  FPot 
ky^  Gow^6d^ 

Whenever  the  circmiBtances  arQ  not  such  as  to  amount  to  an 
actual  conversion,  the  plaintiff,  in  order  to  recover,  must  prove  a 
demand  and  refusal.  Thus  where  a  trader  on  the  eve  of  a  bank- 
ruptcy makes  a  collusive  sale  of  goods  to  A.  the  assignees  cannot 
maintain  trover  against  A.  without  proof  of  a  demand  and  refusal. 
Mixon  V.  Jenkins^  2  H,  BL  135,  see  Perking  v.  Smithy  1  Wib.  288, 
anUj  p.  327.  Jones  v,  Fortf  9  JB.  and  C.  764.^  Tennant  v.  Strachan^ 
1  M.  and  M.  377.      . 

In  order  to  render  a  demand  and  refusal  evidence  of  a  conver- 
sion,  it  must  appear,  that  at  the  time  of  the  demand  made  the  party 
had  it  in  his  power  to  deliver  up  or  retain  the  article  demanded. 
Smith  V.  Young 9 1  Cwnpb.  441. 

There  are  many  cases  in  which  a  refusal  to  deliver  goods  will 
not  be  evidence  of  a  conversion.  Thus  where  the  party  detaining 
them  refuses  to  deliver  on  the  ground  of  having  a  present  right 
to  the  possession,  as  where  a  carrier  or  wharfinger  detains  goods 
as  a  lieu  for  his  carriage  or  wharfage.  Skinner  v.  Upshawy  2  Lord 
Raym,  752,  York  v.  Grenaugh^  Id.  806.  But  where  a  person  who 
has  a  lien,  on  demand  made,  does  not  claim  to  retain  the  goods  in 
right  of  his  lien,  but  as  his  own  property,  it  will  he  evidence  of 
having  waived  his  lien.  Boardman  v.  Sillf  1  Campb.  410  (n).  Thus 
where  the  vender  of  goods  in  order  to  stop  them  in  transitu,  ap- 

Jilied  to  the  captain  to  deliver  them  up,  but  did  not  tender  the 
reight,  and  the  captain  refused,  alleging  that  he  had  signed  a  bill 
of  lading  to  deliver  the  goods  to  another,  it  was  held  that  he  had 
dispensed  with  any  tender  of  the  freight,  and  that  the  demand 
and  refusal  were  presumptive  evidence  of  a  conversion.  TTumtpson 
V.  Trail,  6  B.  and  C.  36,^  9  D.  and  R.  31,  S.  C.  Yet  when  the  de- 
fendant, who  had  a  lien  on  some  cloth,  purchased  it  from  the  bailor 
after  he  had  become  bankrupt,  and  when  the  cloth  was  demanded 
of  him  by  the  assignees,  refused  to  give  it  up,  saying,  **  I  may  as 
well  give  up  every  transaction  of  my  life,"  it  was  held  that  these 
words  were  no  waiver  of  his  lien,  and  that  the  lien  was  not  merged 
in  the  purchase.  White  v,  Gainery2  Bingh.2B,*  So  if  a  person 
who  finds  goods  refuses  to  deliver  them  to  the  owner  until  he  proves 
his  right  to  them,  such  refusal  is  no  evidence  of  a  conversion. 
Green  v.  Dunn,  3  Campb.  215,  (n),  Solomon  v.  Dawes,  1  Esp.  83, 
GunUm  v.  Nurse,  2  JB.  and  JB.  AA9J  2  B.  and  P.AM.  So  where 
goods,  the  property  of  the  plainttfi^  had  been,  by  the  servants  of  an 
msurance  companv,  carried  to  a  warehouse,  of  which  the  defend- 
ant, a  servant  of  the  company,  kept  the  key,  and  the  defendant,  on 
bein^  applied  to  by  the  plaintiff  to  deliver  them  up,  refused  to  do 
io  without  an  order  from  the  company,  it  was  held  that  this  re- 
fusal was  no  evidence  of  a  conversion.  Alexander  o.  Southey,  5  JB. 
and  A*  247."    A  refusal  by  the  general  agent  of  a  party  is  not  evi- 
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deuce  of  a  convenioD  by  that  partj;  it  nniitbeabowiitbatyiD  llie 
partkahr  bet  oS  the  refusal,  the  ageDt  acted  under  the  special 
directioiis  of  his  priocipaly  Per  GibbSf  C.  J^  Poihanier  «.  Dawaon^ 
HoUf  383.*  But  proof  of  a  refusal  by  the  servant  of  a  pawnbndcer 
has  been  held  to  be  evidence  of  a  conversi<m  by  his  master,  Janes 
V*  Harly  2  SaOu  441.  In  trover  for  bricks,  where  the  evidence  to 
prove  the  conversion  was,  that  some  men  fetched  away  the  bricks 
m  a  cart,  on  which  the  defendant's  name  was  painted,  and  that 
the  men,  on  beiw  asked  why  they  did  so»  said  tney  were  ordered 
by  their  master,  Mr.  W.  (the  name  of  the  defendant,)  Lord  Gifibrd 
ruled  that  there  was  no  evidence  to  connect  the  defendant  with 
the  transaction.    Everest  v.  Wood^  1  C  and  P.  75.^ 

A  demand  of  payment  for  the  goods  has  been  held  a  sufficient 
demand,  T^mipson  v.  Shirley f  1  Esp.  31 ;  and  service  of  a  written 
demand,  by  leaving  it  at  the  house  of  the  defendant,  is  good.  Lo- 
gan V*  Houldiichf  1  Esp,  S2.  Where  two  independent  concurrent 
demands  have  been  made,  one  verbal  and  the  other  in  writing, 
proof  of  either  will  be  sufficient  Smith  v.  Youngs  1  Campb.  440. 
A  demand  and  refusal  of  fixtures  is  no  evidence  of  the  couversion 
of  articlea  which  are  not  fixtures.  Colegrave  v.  Dias  Santos,  2  B. 
and  a  7e.« 

Evidence  cf  conversion^  by  whom.'\  An  the  possessiotf  ot  one 
jointenant,  tenant  in  c<»nmon,  or  parcener,  is  the  possession  of  the 
otiier  or  others,  trover  cannot  in  general  be  maintained  by  one 
jointenant,  &jsu  against  his  companion.  Co.  LUU  200,  a,  2.  Sound. 
47,  h  (n).  Thus  where  the  plaintiff  and  one  of  the  defendants 
were  members  of  a  friendly  society,  the  funds  of  which  were  kept 
in  a  box  deposited  with  them,  and  the  defendant  took  away  the 
box  and  delivered  it  to  the  other  defendant,  who  was  not  a  mem- 
ber of  the  society,  it  was  held  that  the  plaintiff  could  not  maintain 
trover  for  the  box.  HoBiday  v.  CamseUf  1  71  R.  658.  So  where 
one  tenant  in  common  of  a  whale  refused  to  deliver  a  moiety  of  it 
to  the  other,  and  put  it  up  and  expressed  the  oil,  it  was  held  that 
this  was  no  conversbn.  Fennings  v.  Lord  Grenville,  1  Taunt,  241. 
But  if  one  tenant  ia  common,  &c.  destroy  the  thing  in  common, 
trover  lies.  Thus  where  one  tenant  in  common  of  a  ship  took  it 
away  by  force  and  sent  it  to  the  West  Indies,  where  it  was  lost  in 
a  Btorm,  it  was  held  to  be  evidence  of  a  destruction  by  him  so  as 
to  support  an  action  of  trover.  Bamardeston  v .  Chapman^  died  4 
East,  121,  B.  M  P.  34.  So  it  is  said  that  the  sale  of  the  whole  of 
a  chattel  by  one  tenant  in  common,  without  authority  of  his  co» 
tenant,  either  express  or  implied,  is  with  respect  to  the  other  a 
wrongful  conversion  of  his  undivided  part  Per  Bayley,  J.,  Barton 
V.  Williams,  5  B.  and  A.  403.'  See  Heath  v.  Hubbard,  4  £aj^  1 10, 
120. 
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The  action  may  be  brought  against  any  penon  who  was  a  party 
to  the  conversion,  although  the  goods  were  actually  converted  by 
another.  2  Saund.  47,  m  (n).  Thus  if  a  person  sue  out  an  execution 
against  a  bankrupt,  and  the  sheriff  seize  the  goods  and  sell  theroi 
and  give  the  money  to  the  person  suine  out  the  execution,  the  as- 
signees roav  bring  trover  against  the  sheriff,  er  against  the  party 
suing  out  tne  execution,  if  he  can  be  proved  a  party  to  the  conver- 
sion, by  giving  bond  to  secure  the  sherifl^  and  so  making  it  his  own 
act  Jktish  V.  Bakery  B.  JVI  P.  4L  And  the  law  seems  to  be  the 
same,  though  A.  should  not  give  the  bond,  if  he  receives  the  money. 
5.  C.  2  Sir.  996,  2  Saund.  47,  m  (n) ;  see  MxcoU  v.  Glennie,  9  M 
and  S.  592.  So  where  a  bankrupt  left  some  plate  with  his  wife, 
who  delivered  it  to  a  servant  tosell,  and  tba  servant  delivered  it 
at  the  door  of  W.'s  shop  to  the  defendant,  who  went  into  the  shop 
and  pawned  it  in  his  own  name,  and  immediately  delivered  the  mo- 
ney to  the  servant,  who  paid  it  to  the  wife,  it  was  held  to  be  a  con- 
version by  the  defendant.  Parker  v.  Godin^  2  Str.  813,  £.  JV.  P.  47. 

Trover  will  lie  against  a  corporation,  and  it  seems  not  to  be  ne- 
cessary to  show  that  the  conversion  was  authorised  by  an  instru- 
ment under  seal.  Tarbarough  v.  Bank  ofEngland^  16  EiuU  6. 
Duncan  v.  Proprietors  of  Surrey  Canaly  8  Stark.  60.* 

A  servant  is  liable  in  an  action  of  trover  for  a  conversion,  though 
for  his  master's  benefit.  Stephens  v.  Elwolly  4  M  and  S.  259,  5 
B.  and  A.  249.' 

In  an  action  against  several,  a  joint  act  of  conversion  must  be 
proved  in  order  to  obtain  a  verdict  against  all.  NtcclU  o.  Glennie^ 
1 M*  aud  S,  588. 

Defence. 

The  defendant  may  prove  under  the  general  issue  that  the  right 
of  property  and  possession  in  the  goods  is  in  himself,  or  in  some 
person  under  whom  he  claims ;  so  he  may  show  that  he  has  a  right 
to  the  possession,  which  will  be  a  sufficient  answer  in  this  action. 
See  Lacbmgh  v.  Towle^  3  Esp.  114.  But  it  will  be  no  defence  mere- 
ly to  show  that  tKe  plaintiff  has  not  the  right  of  property ;  for  if 
the  defendant  is  a  wrong-doer,  possession  alone  is  sufficient  to  en- 
title the  plaintiff  to  maintain  trover  against  him. 

Trover  will  not  lie  for  goods  r^ularly  sold  under  a  distress,  the 
stat  11  Gea  II.  c.  19,  s.  19,  giving  an  action^cm  the  case,  Wallace 
V.  Kngy  1  H,  BL  13;  but  for  goods  taken  under  a  wrongful  distress 
trover  will  lie.  Shipwick  v.  Blanchardy  6  7!  R.  298. 

The  defendant  may  show  facts  amounting  to  a  license.  Thus  if 
a  person  against  whom  a  commission  of  bankrupt  has  issued,  ac- 
quiesces in  it  so  far  as  to  take  a  part  in  the  sale  of  his  own  effects 
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bj  recommemling  an  auctioneer  to  ccxidact  the  lale,  inch  tale  it  not 
a  coDverti<Hi.  Clarke  v*  Clarke^  6  Esp,  61. 

Evidence  of  general  lien.']  That  the  defenjdant  has  a  lien,  either 
general  or  special,  on  the  goods,  and  therefore  a  right  in  the  pos- 
session of  them  until  his  claim  is  satisfied,  is  a  usual  defence  in  thit 
action.  A  general  lien  may  be  proved  either  by  evidence  of  an  ex- 
press agreement,  or  of  the  mode  of  dealing  between  the  parties*  or 
of  the  general  dealings  of  other  persons  engaged  in  the  same  em- 
ployment, of  such  notoriety  as  that  they  may  fairly  be  presumed 
to  be  known  to  the  owner  of  the  goods.  Rushworth  v.  na^eld^  7 
Eastf  228.  Green  v.  Farmer^  4  Burr.  2220.  To  establish  a  gene- 
ral lien  by  evidence  qf  the  general  usage,  the  instances  ought  to  be 
ancient,  numerous^  and  important.  lbia\  and  see  6  East^  526,  Hcl- 
demess  v.  CoUinsonf  7  B.  and  C.  214,*  Bleadan  v.  Hancock^  4  C. 
and  P.  156.^  Where  a  number  of  tradesmen  come  to  an  agree- 
ment not  to  receive  the  goods  of  any  person  who  will  not  consent 
that  the  goods  shall  be  retained  for  a  general  balance,  and  a  party 
having  notice  of  such  agreement,  sencb  his  goods,  he,  will  be  bound 
by  it.  Kirkman  v.  Shawcrossy  6  T.  £.  14.  So  if  a  carrier  give  no- 
tice that  all  eoods  shall  be  considered  subject  to  a  lien,  not  only  fin* 
the  freight  ot  the  particular  goods,  but  also  for  any  general  balance 
due  from  the  respective  owners,  perhaps  as  between  the  real  owner 
of  the  goods  and  the  carrier,  that  maybe  a  binding  baigain.  Per 
Bayley,  J.,  Wright  v.  Sne//,  5  B.  and  A,  353 ;'  see  3  B.  and  P.  48  ; 
but  in  such  case  he  has  not,  as  against  the  real  owner,  any  lien  for 
the  balance  due  to  him  from  the  party  to  whom  the  goods  are  ad- 
dressed, the  mere  factor  of  the  owner.  Ibid.  So  a  usage  for  carriers 
to  retain  goods  as  a  lien  for  a  general  balance  of  accounts  between 
them  and  the  consignees,  cannot  affect  the  right  of  the  consignor  to 
stop  the  goods  in  transitiu  Oppenheim  v.  Russellt  3  B.  and  P.  42. 
So  also  a  carrier  who,  by  the  usage  of  a  particular  trade,  is  to  be 
paid  for  the  carriage  of  goods  by  the  consignor,  has  no  right  to  re- 
tain tbein  against  the  consignee  for  a  general  balance  due  to  him 
for  the  carriage  of  other  goods  of  the  same  sort  sent  by  the  consig- 
nor. BuUer  v.  fVoolcot,  2  JV.  R.  64.  The  lien  of  wharfingers  for 
their  general  balance  has  been  proved  so  often  that  it  is  to  be  con- 
sidered as  a  settled  point.  Per  Ld.  Kenyan^  Vayhr  v.  Mangels,  1 
Esp.  110.    Spears  V.  Hartley^  3  Esp.  81. 

A  banker  has  a  lien  for  h^  general  balance  upon  the  securities 
of  his  customers  ia  his  hands.  Jaurdaine  v.  Lefevre^  I  Esp.  66.  Bol" 
land  V.  Bygravef  R.  and  M  171.  So  calico-printers.  Weldon  v, 
Gouldf  3  tisp.  268.  A  printer  employed  to  print  certain  numbers, 
but  not  all  consecutive  numbers  oi  an  entire  work,  has  a  lien  upoD 
the  copies  not  delivered,  for  his  general  balance  for  the  whole  of 
those  numbers.  Blake  v.  Mchoban^  3  M.  and  S.  167.    With  r^ard 
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to  dyers  a  lien  lor  their  general  balance  has  been  establiihed  in  se- 
'  veral  cases ;  SaviU  n.  Barchard^  4  Esp.  53,  Humphreys  v.  Partridge^ 
Montagu  Bank  Lawy  16  (n),  admitted,  Arg.  6  East,  523,  Rose  v. 
Hcartf  8  Taunt  499  ;^  but  in  other  cases  in  which  such  a  lien  has 
been  claimed,  the  evidence  was  insufficient  to  establish  if.  Green 
V,  Farmery  4  Burr.  2214.  Close  v.  Waterhousey  6  Easty  523  (n). 
*  Bennett  v.  Johnsony  2  CkUtyy  455.'    Attomies  have  a  lien  for  their 

Eneral  balance,  on  papers  of  their  clients  which  come  to  their 
nds  in  the  course  of  their  business.  Stevenson  v.  Blakelocky  1  M 
mnd  S.  535.  Insurance  brokers  have  a  lien  for  their  general  bal* 
ance,  even  against  agents  who  do  not  disclose  their  principab, 
Mann  tk  Forrestery  4  Campb.  60 ;  but  not  where  they  have  notice 
that  the  party  who  employs  them  is  merely  an  agent.  Maans  v. 
Hendersony  1  Easty  335.  Factors  have  a  general  lien.  Kruger  v* 
fVUcoXy  Ambler y  252,  6  71  R.  262.  And  so  packersy  who  are  in  the 
nature  of  fiurtora    Qreen  v.  Farmery  4  Burr.  2222, 4  Esp,  55. 

Evidence  of  particular  fieit.]  In  general  where  a  person  be* 
stows  his  labour  upon  a  pariiciuar  chattel  delivered  to  him  in  the 
course  of  his  business,  he  has  a  lien  upon  such  chattel  for  the 
amount  of  his  charge.  Thus  a  miller  has  a  lien  on  the  com  eronnd 
by  him.  Exports  Ockendeny  1  Aik.  235,  5  M  and  &  180:  Aship* 
Wright  upon  a  ship  for  repairs,  Franklin  v.  Hosiery  4  B,  and  A. 
341 ;"  a  tailor  on  the  cloth  delivered  to  and  made  up  by  him.  Hue* 
sey  V.  CkrisHoy  9  Easty  433,  3  JIf.  and  &  169.  So  an  inn«keeper, 
or  keeper  of  a  house  irf*  public  entertainment,  as  a  tavern  or  come* 
house.  Thompson  fK  LacVy  SB.  and  A.  063^  Soamasterirf'a  ves* 
sel  upon  the  luggase  o{  his  passengers  for  passage-money.  Wolf  v. 
SummerSy  2  Campb.  631.  Where  goods  are  delivered  in  separate 
quantities  at  diflfer^t  times,  yet  if  the  work  be  done  under  one  en* 
tire  agreement,  the  right  of  lien  for  the  work  expended  upon  the 
whole,  attaches  upon  every  part  Chase  v.  IVestmorey  5  JIf.  andS. 
180.  A  livery-stable-keeper  has  not  a  lien  upon  the  horses  in  his 
stable  for  their  keep,  without  an  express  agreement ;  York  v.  Grse- 
naugky  2  Ld.  Raym.  866.  Wattace  v.  WoodgatOy  R.  and  ^  I94| 
though  it  is  otherwise  of  an  innkeper.  Johnson  v.  Hilly  3  Stark.  172.* 
And  a  trainer  has  a  lien  for  his  cnarge  in  keeping  and  tnunmg  a 
borae.    Bevan  v.  Wqiersy  1  JIf.  and  M.  236. 

The  vendor  of  goods  not  sold  upon  credit,  has  a  lien  for  the 
price ;  but  where  the  goods  are  sola  upon  a  credit,  such  a  lien  does 
not  arise,  posty  p.  401.  And  where  the  purchaser  of  goods  upon 
wUch  the  seller  has  a  lien  obtains  possession  of  them  by  fraud,  the 
seller  has  (rtill  a  rigjht  to  the  possession,  and  may  maintain  trover 
for  the  goods.    Hawse  tu  CrowOy  R.  and  JIf.  414. 
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JSvidence  of  Ken,  6  Oeo.  IV.  c.  94,  9.  5.]  It  fa  enacted  by  tbb 
statute,  that ''  it  shall  be  lawful  to  and  for  any  person  or  persons, 
body  or  bodies  politic  or  corporate,  to  accept  and  take  any  such 
ffoods,  wares,  and  0]erchandize«or  any  such  document  as  aforesaki, 
in  deposif  or  pledge  from  any  such  factor  or  factors,  agent  or  agents, 
notwithstanding  such  person  or  persons,  body  or  bodies  politic  or 
corporate,  shall  have  such  notice  as  aforesaid,  that  the  person  or 
persons  making  such  deposit  or  pledge  fa  or  are  a  factor  or  fiictors, 
agent  or  agents;  but  then  and  in  that  case  each  person  or  persons, 
body  or  bodies  politic  or  corporate,  shall  acquire  no  further  or  other 
right,  title,  or  interest  in,  or  upon,  or  to  the  said  goods,  wares,  or 
merchandize,  or  any  such  document  as  aforesaid  for  the  delivery 
thereof,  than  was  possessed,  or  could  or  might  have  been  enforced 
by  the  said  factor  or  factors,  agent  or  agents,  at  the  time  of  such 
deposit  or  pledge,  as  a  security  as  last  aforesaid ;  but  such  person 
or  persons,  body  or  bodies  politic  or  corporate,  shall  and  may  ac- 
quure,  possess,  and  enforce  such  right,  title,  or  interest,  as  was  pos- 
sessed and  might  have  been  enforced  by  such  factor  or  factors, 
agent  or  agents,  at  the  time  of  such  deposit  or  pledge  as  aforesaid.** 

It  has  been  held  under  thfa  statute,  that  where  a  broker  accepts 
bilb  for  his  principal  on  the  security  of  goods  then  in  hfa  hands, 
and  pledges  the  goods  with  a  person  who  has  no  notice  of  the  agen- 
cy, and  does  not  inform  the  principal  of  the  transaction,  the  broker 
onlv  transfers  such  right  as  he  has,  which  fa  a  right  to  be  indemni- 
fied against  the  bills  accepted ;  and  that  the  principal  having  sat- 
fafied  those  bilk,  has  a  right  to  have  hfa  eoods  back  from  the  paw- 
nee without  paying  the  amount  fbr  which  they  were  pledged. 
Fletcher  v.  Heathy  7  JB.  and  C  517.'  In  order  to  bring  a  case 
within  thfa  section  of  the  statute,  the  transfer  must  have  been  made 
expressly  as  a  pledge.     Thompson  v.  Farmer,  1  M.  and  M  48. 

Evidence  of  lien — cases  in  which  a  lien  does  not  arise,']  It  was 
formerly  thought  that  a  lien  did  not  arfae  where  there  fa  an  express 
contract  between  the  parties  relative  to  the  price,  &c. ;  but  oiUy 
in  cases  of  implied  contract ;  but  it  fa  now  settled  that  a  special 
agreement  does  not  of  itself  destroy  the  right  to  retain,  but  only 
when  it  contains  some  term  inconsfatent  with  that  right.  Thus 
where  corn  fa  delivered  to  a  miller  to  be  ground  at  a  certain  stip- 
ulated sum  per  load,  the  miller  has  a  lien  for  that  sum.  Chase  v. 
ffestmore,  5  M  and  S.  180.  But  if  by  the  agreement  the  purcha- 
ser of  goods  fa  entitled  to  have  the  goods  immediately,  and  the 
pajjrment  in  respect  of  them  fa  to  take  place  at  a  future  time,  that 
IS  mconsfatent  witH  the  right  to  retain  the  goods  till  payment,  and 
the  seller  will  have  no  lien  for  the  price  of  the  goods.  Craw- 
shay  V.  Hamfray,  4  B.  and  A.  62,«  supra.    Thus  where  wharfege 
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due  upon  floods  is  by  the  course  or  trade  payable  at  Oiriftmas^ 
whether  toe  goods  are  in  the  mean  time  removed  or  not,  there 
arises  no  lien  on  the  goods  for  the  wharfage.  Id.  4  B.  and  «^.  50 ' 

In  general  a  lien  cannot  arise  unless  the jpartj  claiming  it  has 
possession  of  the  goods.  IRnhck  v.  Craig,  ST,  R.  119,  788,  Taylor 
V.  RobinsoUy  8  Tatmi*  648.*  And  where  a  partj  obtains  the  posses* 
sion  of  goods  by  misrepresentation  he  cannot  claim  a  lien  upon  themr 
though  had  they  come  rightfully  to  his  hands,  he  might  have  been 
entitled  to  retain  them.  Madden  v.  KempsteTf  1  Campb.  12,  and  see 
Lempriere  v.  Pasley,  2  T.  R.  485. 

In  order  to  establish  a  lien  it  must  appear  that  the  work,  &c.  in 
respect  of  which  it  was  claimed,  was  done  at  the  request  of  the 
owner  of  the  goods  detained,  and  therefore  where  a  servant  took 
his  master's  chaise,  which  had  been  broken  by  his  negligence,  to  a 
coach-maker  to  be  repaired,  without  his  master's  knowle^e,  it  was 
ruled  that  the  coach-maker  had  no  right  to  retain  the  chaise  against 
the  master,  for  the  repairs.  Hiscox  v.  Greenwood,  4  Esp.  174. 

• 

Evidence  of  Hen — tchen  waived."]  Knasij  entitled  to  a  lien  maj 
waive  it  by  not  insisting  upon  it  when  the  goods  are  demanded  from 
him.  Boardman  v.  StU,  1  Campb.  310  (n).  So  he  may  waive  it 
by  partinj^  with  the  possession,  as  where  the  eoods  are  taken  in 
execution  at  his  own  suit.  Jacobs  v.  Latour,  5  Bingk.  130.*  Thus 
where  a  coach-maker  repaired  a  carriage,  and  allowed  the  owner 
to  take  it  away,  it  was  ruled  that  he  could  not  retain  it  for  the  re- 
pairs, when  again  brought  to  him.  Hartley  v.  Hitchcock^  1  Stark. 
408,*  and  see  Jones  v.  rearky  1  Str.  557.  So  where  a  bailee  of  . 
goods  who  had  a  lien,  delivered  them  to  a  carrier  on  account  of 
file  bailor,  and  afterwards  stopped  the  goods  in  transitu,  and  got 
posscsrion  of  them  again,  it  was  held  that  the  lien  did  not  revive^ 
Sweet  V.  Pym,  1  East,  4 ;  but  it  has  been  held  that  the  lieu  of  an 
insurance-broker  ^who  has  a  eeneral  lien),  revives  on  repossession 
of  the  policy.  Whitehead  p.  Vaughan,  Co.  Bank.  Law,  547,  7th  ed. 
Levy  V.  Barnard,  8  Taunt  149.^  And  where  horses,  t)n  which  a 
livery  and  stable-keeper  had  by  agreement  a  lien,  were  fraudulent- 
ly taken  out  of  his  possessbn  hy.the  owner,  it  was  ruled  that  the 
hvery  stable-keepc^,  having  without  force,  retaken  the  horses,  his 
lien  revived.  Wallace  v*  Woodgate,  1  R.  andM.  193.  Where  the 
owner  of  a  ship,  having  a  lien  on  the  goods,  until  the  delivery  of 
good  and  approved  bills  for  the  freight,  took  a  bill  of  exchange  in 
payment,  and  though  he  objected  to  it  at  the  time,  afterwards  ne- 
gociated  it,  it  was  held  that  such  negociation  amounted  to  an  ap- 
proval of  the  bill  by  him,  and  that  his  lien  on  the  goods  was  waived. 
Homcastle  n.  Farrdn,  3  B.  and  A.  497.''    See  Stevenson  v.  Blake- 

'  14  Eag.  Com.  Law  Kept.  410.    « 4  Id.  338.    <  15  Id.  388.    •  2  Id.  447. 
V  4  Id.  se.      *6  Id.  356. 
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bdhlMamdS.S9&.  Where  the  sdler  of  goods  recovered  a 
dkt  for  goods  bi^rgaiiied  asd  ocM,  it  was  nikd  b J  I>)rd  EHeiihonn^^ 
that  be  had  not  thereby  waived  his  lien,  though  it  might  have  beco 
otherwise  had  be  recovered  a  verdict  for  goods  sold  and  dehvered. 
thulditck  V.  Desange,  2  Siduiu  337.^  A  lien  k  not  destroyed  thongh 
the  demand  in  respect  of  which  it  arises,  is  barred  by  the  statnte 
of  limitations.  Spears  v.  Hartley ^  4  Esp.  81. 

Where  goods,  upon  which  the  captain  of  a  ship  hasa  lien,  are 
deposited  in  the  king's  warehouse  in  pursuance  of  the  rcquisitiona 
of  an  act  <tf  parliament,  the  lien  is  not  thereby  waived.  Per  Lard 
Xenyan^  C.  X  Ward  9.  gelUm^  1  JBosi,  613;  osmI  sse  Wibam.  9. 
turner,  I  M.  andS.  167. 

Evidence  in  nogiiaiian  tfDamagee.']    Altboorii  the  defendant 
r  the  eeneral  issae  obiect  that  another  par 


caaoot  under  the  general  issae  object  that  another  part  owner  of 
the  eoods  has  not  been  joined  as  plaintifl^  so  as  to  defeat  the  actiosi, 
see  Bloccam  v^Hubbard,  5  Easiy  420 ;  yet  he  maj  give  that  iact  in 
evidence  in  order  to  reduce  the  plaintiff's  damages  to  the  amooiit 
of  his  own  share.  NeUherpe  9.  JDarringionf  2  Xea.  113.  in  an  ac* 
tion  by  a  rightful  executor  against  an  executor  de  son  tort,  the 
latter  may  prove  in  mitigation  of  damages,  that  he  has  paid  debts 
of  the  deceased.  WhitehUl  v.  Squire^  Carth.  104.  But<where  the 
defendant,  who  was  appointed  executor  by  a  prior  will,  proved  it, 
and  after  notice  of  a  later  will  sold  certain  goods  of  the  testator,  it 
was  held  tliat  the  plaintiff,  who  was  executor  under  the  later  will 
(the  probate  of  the  former  being  revokedV  might  reoover  the  whole 
value  of  the  goods  so  sold,  and  that  the  derendant  could  not  eive  evi- 
dence of  the  due  administration  of  the  assets  by  himself.  WcoOejfn, 
Garkf  6  B.  and  A.  744,'  sed  qtuare.  And  it  is  said,  that  if  the  pay* 
meats  made  by  the  executor  de  son  Jkirtj  amount  to  the  full  value 
of  the  sum  to  be  recovered  in  the  action  of  trover,  the  plaintiff  shall 
be  nonsuited^  JB.  JVI  P.  46 ;  but  the  authority  cited  for  this  position 
does  not  support  it,  and  it  is,  as  it  seems,  incorrect.  Monntford  e. 
Gibson,  4  East,  447,  2  PkilL  Ev.  175. 

Though  a  conversioo  cannot  be  purged,  yet  the  defendant  may 
show,  in  mitintion  of  damages,  that  be  bias  returned  the  goods. 
Countess  of  Rutian^s  case,  1  RoL  Ak  6. 

«  9  Eng.  Con.  Lavr  Rtpiu  373.    r  7  Id.  249. 
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PARTICULAR  PERSONa 


ACTIONS  BY  ASSIGNEES  OF  BANKRUPTS. 


Iir  an  actim  by  the  uaigneoa  of  a  bankrnpt,  the  plaintifi  miBt 
prove,  1.  The  bankraptey,  and  the  phdntira'  tide  to  sue  an  at- 
asnee,  except  in  certain  caaai,  in  which  mich  evidence  it  ^peneed 
with.  S.  The  cauie  of  action  in  the  usual  manner. 

Emdencecfthe  bankruficy  under  6  Oea.  IV.  c.  10,  s.  90  and 
08.]  Bt  6  Geo.  IV.  c.  16,  s.  d2»  if  the  bankrupt  shall  not  (if  he 
was  within  the  United  Kingdom  at  the  isniing  of  the  commisiion) 
within  two  calendar  months  after  the  adjudication,  or  (if  he  was  out 
of  the  United  Kingdom),  within  twelve  calendar  months  after  the 
adjudication,  have  given  notice  of  his  intention  to  dispute  the  com- 
mission, and  have  proceeded  therein  with  due  diligence,  the  depo* 
flitions  taken  before  the  commissioners,  at  the  time  of,  or  preriouf 
to  the  adjudication,  of  the  petitioning  creditor's  debt  or  debts,  and 
of  the  trading,  and  act  or  acts  of  bankruptcy,  shall  be  conclusive 
evidence  of  the  matters  therein  respectively  contained,  in  all  ac* 
tions  at  law,  or  suits  in  equity,  brought  by  the  assignees  for  any 
debt,  or  demand, /ir  which  the  bankrupt  might  hate  wstained  any 
action  or  miL  W  here  there  are  some  counts  on  causes  of  action  on 
which  the  bankrupt  might  have  sued,  and  others  on  which  he  couM 
not,  the  proceedings  under  the  commission  are  evidence,  if  the 
pkdntifls  elect  to  proceed  only  on  those  counts  which  the  bankrupt 
might  have  sustained.  Jones  v.  Fort^  1  JH  and  M.  196.  The 
above  sectkui  does  not  apply  to  commiBsions  anterior  to  the  act 
I.  Goodwin^  6  Bingh,  576.* 

3  the  term  concbmve  evidence  in  this  section,  must  be  under- 
that  no  evidence  is  to  be  admitted  to  contradict  the  deposi- 
tkms,  the  construction  at  first  put  upon  Sir  S.  Romilly's  act.  Jaden^ 
870.  Before  the  late  statute,  it  was  held  that  the  depositions  were 
not  conclusive,  where  on  the  face  of  them  there  did  not  appear  to 
be  a  sufficient  petitioning  creditor's  debt,  &c  Broion  v.  ForrettaUf 
HoUf  190,*  Cc^^  V.  Machine  I  BingK  426;*.  but  under  the  above 
section  it  has  been  decided,  that  where  no  notice  has  been  given  to 
di^Nite  a  commission,  and  the  proceedings  and  commisskm  are  put 
in,  and  there  does  not  appear  to  be  a  suffici^t  petitioning  credi- 
ftorVi  debt,  though  there  is  nodung  to  disprove  such  a  dmt,  the 

•  1» Bag. Con. Lav lUfs.  169.    «3Id.6d.    k8Id.3e7. 
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amuDiMloD  cannot  be  dispnted  Macheath  v.  Coatest  4  BinglL  84.* 
Where  the  petitioning  creditor's  debt  is  proved  by  the  deposition,  it 
18  not  competent  for  the  defendant  to  prove  that  the  debt  was  a 
fraudulent  contrivance  between  the  bankrupt  and  the  petitioning 
creditor.  Young  v,  TunminSf  1  Crvnu  and  Jerv.  148.  To  make 
the  proceedings  evidence  it  must  be  shown  that  they  came  out  of 
the  custody  of  the  solicitor  to  the  commission^  or  the  handwriting 
of  the  commissioners  must  be  proved.  CoUinxon  v.  Hittecar^  3 
Camp.  30 ;  for  which  purpose  the  bankrupt  himself,  having  obtain- 
ed his  certificate  and  released  the  surplus,  is  a  competent  witness. 
Morgan  v,  Pryer^  2  B.  altd  C.  14.'  As  to  producing  the  proceed- 
ings, tside  ante,  p,  64.  It  is  only  on  actions  or  suits  brought  by  the 
bankrupt's  own  assignees  for  a  debt  or  demand  for  which  he  might 
have  sued,  that  the  depositions  are  made  evidence,  and  therefore  if 
the  assignees  of  another  bankrupt  are  petitioning  creditors,  and  no- 
tice of  disputing  the  petitioning  creditor's  debt  is  given,  the  deposi- 
tions under  the  latter  commission  are  not  evidence  by  this  section. 
Muskett  V.  Drummond,  10  B.  and  C.  153.  See  Scaije  v.  Howard^ 
3  £.  and  C.  560,*  post,  p>  417. 

By  6  Gea  IV.  c.  16,  s.  90,  it  is  enacted  (hat  in  any  action  by,  or 
against,  any  assignee,  or  in  any  action  against  any  commissioner,  or 
person  acting  under  the  warrant  of  the  commissioners,  for  any 
thing  done  as  such  commissioner,  or  under  such  warrant,  no  proof 
shall  be  reauired  at  the  trial,  of  the  petitioning  creditor's  debt  or 
debts,  or  oi  the  trading,  or  act  or  acts  of  bankruptcy,  respectively, 
unless  the  other  party  in  such  action  shall,  if  defendant,  at  <»*  be- 
fore pleading,  and  if  plaintifl^  before  issue  joined,  give  notice  in 
writing  to  such  assignee,  commissioner,  or  other  person,  that  he  in- 
tends to  dispute  some,  and  which  of  such  matters,  and  in  case  such 
notice  shall  have  been  given,  the  judge  may  certify  that  the  matter 
has  been  proved  or  admitted,  which  raall  entitle  the  party  to  costs. 
Notice  to  dispute  **  the  bankruptcy"  is  too  general.  It  must  speci- 
fy which  of  the  three  matters,  trading,  petitioning  creditor's  debt, 
and  act  of  bankruptcy,  is  intended  to  be  disputed.  Trinley  v.  Un- 
mn^  6  JB.  and  C.  537.' 

Under  this  section  no  proof  whatever  of  the  petitioning  creditor's 
debt,  trading,  or  act  of  bankruptcy,  is  required,  unless  proper  no- 
tice has  been  given.  Where  the  bankrupt  was  within  the  United 
Kingdom  at  the  time  of  the  issuing  of  the  commissbn,  and  has  given 
no  notice  to  dispute  the  commission,  the  effect  of  the  above  clause 
is,  that  in  cases  where  the  bankrupt,  if  solvent,  coilld  have  sued, 
and  the  defendant  gives  notice  of  his  intention  to  dispute  the  bank- 
ruptcy, &c.  the  fact  so  disputed  must  be  proved,  but  the  deposi- 
tions under  the  commission  are  conclusive  evidence  of  the  matters 
contained  in  thenu  Eariih  v»  Schroder^  1  J\L  and  M  26.  Eden^ 
370. 

Where  notice  has  been  given  only  to  dispute  the  act  of  bank- 

<  18  Eng.  Com.  Law  Rapt.  330.    <9Id.8.    •Old.  178.    a3Id.S48. 
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niptcj,  and  the  other  side  have  read  the  depontions  on  the  file  to 
prove  the  trading  and  debt,  the  residue  of  the  proceedings  are  not 
considered  to  be  in  evidence,  and  the  counsel  of  the  party  contesting 
the  commission  has  no  right  to  inspect  them.  Black  v.  Thorpe^  4 
Campb,  191,  Stafford  v.  Clarke^  1  U.  and  P.  26.  The  notice  is  not 
part  of  the  defendant's  evidence  in  the  cause,  but  may  be  proved  at 
the  commencement  of  the  plaintiff's  case,  and  will  immediately 
put  him  upon  strict  proo£    Decharmy  v.  Lane^  3  Campb.  323. 

Evidence  of  hankrupicy  under fi  Geo.  IV.  c.  16,  s.  90,  92 — sendee 
of  notice.']  A  notice  served  by  delivering  it  to  the  clerk  aJt  the  de- 
fendant's counting-bouse,  before  issue  joined,  without  showing  that 
it  has  come  to  the  defendant's  hands,  has  been  held  rightly  served. 
Wed^er  v.  Brooming,  1  M.  and  M.  27,  2  C.  and  P.  523,«  S.  C.  If 
ao  notice  has  been  delivered  with  the  plea,  and  the  plea  is  got  back, 
under  a  false  pretence,  and  redelivered  with  a  notice,  it  seems  to 
be  insufficient  Lawrence  n.  Crowder^  1  M.  and  P.  511,  3  C.  and 
P.  229,k  S.  a  See  also  Folks  v.  Scudder,  3  C  and  P.  232.^  Ser- 
vice on  the  attorney  is  sufficient.  Howard  v.  Ramsbottonh  3 
TaunL  526. 

Strict  proof  of  title."]  Strict  proof  of  the  title  of  the  assignees 
has  been  dispensed  with  in  cases  where  the  defendant's  conduct  has 
been  an  express  or  inmlied  admission  of  their  title.  Eden,  354,  see 
Ma&b^  V.  Christie,  1  jEsp.  340,  Watson  v.  Waee,  5  B.  and  C.  153  ;*" 
Rankin  v.  Horner^  16  East,  191,  stated  ante,  p.  27.  Thus  where 
the  defendant  had  attended  a  meeting  of  the  commissioners,  and 
exhibited  an  account  between  him  and  the  bankrupt,  and  after- 
wards made  a  part  payment  to  the  assignee  on  that  account,  it  was 
held  to  be  primd  facie  evidence  that  the  plaintiff  was  assignee. 
Dickenson  v.  Coward,  1  B.  and  A.  677.  So  where  the  defendant 
on  being  applied  to  by  the  assignee,  said  he  would  call  and  pay  the 
money,  this  was  held  to  dispense  with  the  usual  proofs  of  the  as- 
signee's title.  Pope  V.  Monk,  2  C.  and  P.  112.^  And  an  affidavit 
that  a  party  is  indebted  to  the  deponent  in  the  sum. of  lOOil  and 
upwards  and  is  become  bankrupt,  is,  as  against  the  deponent,  con- 
elusive  evidence  of  the  bankruptcy.  Ledbetter  v.  Salt,  4  Bingh.^ 
1  M.  and  P.  597,  S.  C,  and  see  supra. 

Where  the  assignees  are  strangers  to  the  record,  and  their  title 
comes  in  accidentally,  it  must  be  strictly  proved  in  the  regular 
manner.  Doe  v.  Listen,  4  Taunt.  741.  But,  if  parties  to  the  re- 
cord, though  not  named  assignees,  the  proceedings  will  be  sufficient 
evidence,  unless  notice  has  been  given,  if  the  other  party  is  aware 
that  they  make  title  under  the  commission.  Simmonds  v.  Knight, 
3  Campb.  251,  Rowe  v.  Lant^  Gow,  24."  Newport  v.  HoOings,  3  C. 
and  p.  223.*  So»  though  there  are  other  defendants  on  the  record, 

f  IS  Eng.  Com.  Law  Reps.  S45.    »  14  id.  281.    <  14  Id.  281.    ^  11  Id.  187. 
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416  jStHoHi  iy  A$$^im9  of  Bmknpti. 

if  ibeie  defeikbiits  have  jiAtified  m  •erraDts  <^  the  airigiiees. 
Oilman  v.  Qmsins,  2  Stark.  183.* 

Strict  frwf  of  tiilef  what  constiiMies.]    Strict  proof  of  the  plain- 
&'  title  as  assignees  requires  evidence,  1.  Of  the  petiliowDg 

creditor's  debt    2.  Of  the  trading.    8.  Of  the  act  of  bankruplcj. 

4.  Of  the  commission,  and  5.  Of  theassignment 

Evidence  of  petitioning  creditoi^s  debtf  nature  of,  and  when  ac" 
cTtttfd.]  The  petitioning  creditor's  debt  most  be  proved  in  the  same 
manner  .as  in  an  action  against  the  bankrupt  himself,  Per  Butler^ 
•A,  MboU  V.  Pbanbet  Domgl  217;  and,  therefore,  where  the  debt 
arises  on  a  bond,  an  acknowledgment  of  the  debt  by  the  obligor 
will  not  supersede  the  necessity  of  calling  the  attesting  witnesBi 
Abbott  o.  Phunbe^  DougL  216.  It  must  appear  that  the  debt  was 
contracted  at  the  time  of  the  act  of  bankruptcy.  Clarke  v.  AJtew, 
1  Stark.  458  (n).  So  where  the  petitioning  creditor's  debt  arises 
on  a  promissory  note,  dated  before  the  bankruptcy,  the  note  must 
be  proved  to  have  existed  prior  to  the  act  of  bankruptcy,  for  the 
date  is  not  even  primd  facie  evidence  of  that  fact,  2  Stark,  Ev. 
161,  where  it  is  said  that  the  contrary  was  held  in  Taylor  v.  Kin* 
bchf  1  Stark.  175,4  upon  a  mistaken  report  ot  a  case  cited  from 
memory.  See  2  Stark.  594.'  But  where  a  note  was  proved  to  be 
in  existence  before  the  docket  viras  struck,  and  it  bore  date  on  the 
face  of  it  before  the  act  of  bankruptcy,  thb  evidence  was  consider- 
ed as  primA  facie  proof  that  the  note  was  in  existence  befiMre  the 
act  of  bankruptcy.  Obhard  v.  Bletkam^  1  M.  and  M  MSS.  So  if 
it  can  be  shown  that  about  the  date  of  the  bills  goods  w^e  wM  of 
corresponding  anaount.  Cowie  v.  Harris^  1  M.  and  M.  141.  So 
where  the  petitioning  creditor  is  the  indorsee  of  a  bill,  the  indorse- 
ment must  be  proved  to  have  been  made  before  the  conunission 
issued,  and  the  date  of  the  bill  afibrds  no  presumption  as  to  the 
time  of  the  indorsement.  Rose  v.  RovocrofU  4  CannA,  245.  If  the 
debt  be  proved  to  have  existed  before  the  act  of^  bankruptcy,  its 
continued  existence  up  to  the  a^t  will  be  presumed.  Jackson  vl 
Irwinf  2  Campb,  50.  Unless  there  have  been  intermediate  tran- 
sactfons.     Gresly  v.  Price^  2  C.  and  P.  48.* 

It  must  appear  that  the  debt  was  contracted  while  the^  P^^rty  was 
a  trader,  or  if  contracted  before,  was  subsisting  vrhile  ne  was  a 
trader.  Meggott  o.  'MiBSf  1  Ld.  Raum.  287,  Heanny  v.  Birckf  3 
Campb.  234,  Butcher  v.  Easto,  Dou^.  295. 

If  there  was  a  petitioning  creditor's  debt  at  the  time  of  the  act 
of  banbruptcy,  on  which  a  commission  might  have  issued,  and 
there  was  a  petitioning  creditor's  debt  still  existing  at  the  time  of 
the  commission,  it  does  not  signify  what  happened  in  the  interim, 
as  to  the  payment  of  the  first  debt,  the  balance  throughout 
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coDtinuing  sufficieDt  for  a  petitioning  creditor's  debt.  Shaw  v.  Har* 
vey,  1  M  and  S.  MSS. 

Taking  a  security  of  a  higher  nature,  after  the  act  of  bankrupt- 
cjf  for  a  debt  of  an  inferior  nature,  contracted  before,  will  not 
prevent  the  original  debt  being  a  good  petitioning  creditor's  debt 
JkiJmse  V.  Clendanj  2  Sir.  1042.  Nor  will  the  fact  that  the  debtor 
has  become  insolvent,  and  included  the  debt  in  his  schedule.  JelHs 
V.  McuTitfardy  4  fi.  and  A*  256.*  See  Ex  parte  ShiUtletcorthf  2  Glynn 
and  J,  66.  And  a  debt  upon  an  attorney's  bill,  not  signed  and  de- 
livered according  to  the  statute,  is  sufficient.  Ez  parte  Sutton^  11 
Ves.  168,  Ex  parte  HaweU^  1  jRofe,  812.  fiut  a  verdict  for  dama- 
ffes  in  an  action  for  breach  of  promise  of  marriage  does  not,  before 
judgment,  constitute  a  debt,  Ex  parte  Charles^  14  Eastf  197;  and 
where  the  debtor  is  taken  in  execution,  there  is  no  good  debt  to 
support  a  commission.  Cohen  v.  Cunningham,  8  T,  R.  123.  Though 
it  nas  been  held  in  several  cases  that  a  debt  barred  by  the  statute 
of  limitations  is  sufficient  to  support  a  commission,  unless,  perhaps, 
where  the  objection  is  taken  by  the  bankrupt  himself,  Stcavne  v. 
WaUenger,  2  Sir.  746,  Quantock  v.  England,  5  Burr.  2628,  Fou)ler 
V.  Broumef  Co.  J3.  Z*.  18,  and  see  Mavor  v.  Pyne,  3  Bingh.  285,*  2  C. 
andP.Ql,^  &  C,  yet  the  proof  o(  such  a  debt  has' been  disallowed. 
Ex  parte  Dewdney^  Ex  parte  Seaman,  15  Ves..  498,  Ex  parte  Rof" 
feVf  19  Ves.  468,  2  Hose,  245,  and  see  Qregory  v.  Hurrtu,  5  B.  and 

a  841.'' 

Where  there  is  only  one  petitioniog  creditor  there  must  he  a 
debt  due  to  him  separately,  for  which. he  alone  might  maintain  an 
action  at  law,  and  therefore  a  commission  cannot  be  supported  on 
the  petition  of  one  of  two  partners,  to  whom  a  joint  debt  is  due* 
Buckland  v.  Newsame,  1  Taunt  477. 

Where  the  petitioning  creditor  is  assignee  of  another  bankrupt, 
and  the  debt  is  due  to  htm  in  that  character,  and  his  title  comes 
incidentally  in  question,  strict  evidence  of  his  title  as  assignee  must 
be  given,  Doe  v.  Liston,  4  Taunt  741 ;  but,  where  in  an  action  by 
aD  assignee  no  notice  has  been  given  under  the  statute  to  dispute 
the  commission,  the  depositions  under  the  commission  are  evidence 
of  a  debt  due  to  the  party,  in  the  character  in  which  he  claims  it, 
and  no  other  evidence  of  the  first  bankruptcy  will  in  such  case  be 
necessary.  Scaife  v.  Howard,  2  B.  and  C.  560.*  See  MuskeU  «. 
Drummondf  10  B.  and  C.  158,  ante^  p.  414. 

Evidence  of  petitioning  creditor's  debtf  amount  of.']  The  debt  of 
the  petitioning  creditor  must  amount,  if  it  is  to  one  creditor,  or  one 
firm,  to  100/.,  if  it  18  to  two,  to  150/.,  if  to  more,  to  200/.,  6  Geo.  IV. 
c.  16, 8. 15,  lOOL  in  notes,  bought  at  10^.  a  piece,  is  a  sufficient  debt 
Ex  varte  Zee,  1  P.  Wms.  782.  Where  a  creditor  to  the  amount  of 
llSl,  after  notice  of  an  act  of  bankruptcy,  received  60/.»  it  was 
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bdd,  that  ^  that  pajmeot  was  void,  there  was  still  a  good  pet»- 
tioDiiig  creditor's  debt    Mann  v.  Shepherd^  6  T.  IL  79.. 

Evidence  of  petitioning  creditor's'  debt — admission  of  bankrupL] 
The  admisBions  of  the  bankrupt  himself  are  frequently  ffvea  in 
evidence  to  establish  the  petitioning  creditor's  debt  Thus  an  en- 
try in  the  bankrupt's  books.  Waits  v.  Thorpe,  1  Campb.  376,  or  an 
account  signed  by  him  charging  himself,  lixire  v.  CoryUm^  4  TaunL 
560,  is  sufficient  evidence  of  the  debt,  provided  it  be  shown  that 
the  entry,  or  account,  was  made  before  the  act  of  bankruptcy. 
An  admission,  by  the  bankrupt,  of  the  debt,  made  after  the  act  of 
bankruptcy,  but  before  (he  issuing  of  the  commission,  has  been  de- 
cided to  be  inadmissible.  SmaUcombe  v.  Brttges,  MCleU4Sf  13 
Price^  136,  S,  C,  Saunderson  v.  Lqforest,  1  C.  and  P.  46.'  Bnt 
where  the  debt  was  founded  on  a  bill  of  exchange,  of  which  the 
bankrupt  was  drawer,  it  was  held  that  the  bankrupt's  declaration 
made  after  the  act  of  bankruptcy,  and  before  the  commission,  that 
the  bill  would  not  be  paid,  was  admissible  evidence  to  supply  the 
proof  of  notice.  BreU  v.  LeveU,  13  East,  213,  see  M'CkL  60,  see 
also  Robson  v.  Kemp,  4  Esp.  234,  Dowton  v.  CrosSf  1  Esp,  168. 

Evidence  of  petitioning  creditor's  debt — bills  of  exchange,  and 
debts  due  on  crediL]  As  a  bill  of  exchange  is  a  debt  from  the  date 
of  it,  as  against  the  drawer,  it  is  sufficient  to  constitute  a  good  pe- 
titioning creditor's  debt,  though  not  indorsed  to  the  credit<»*  till  af- 
ter an  act  of  bankruptcy,  Macarty  v.  Barrow,  2  Sir.  049,  Glaister 
V.  Hewer,  7  T.  R.  498,  Anon.  2  Wils.  1 35,  Eden,  47 ;  but  if  the  cred- 
itor  be  indorsee,  it  must  appear  that  the  bill  was  indorsed  to  him 
before  the  commission  issued.  Rose  v.  Rowcrqft,  4  Campb.  245.  By 
6  Geo.  IV.  c.  16,  s.  15,  every  person  who  has  given  crecut  to  any  tra- 
der, upon  valuable  consideration,  for  any  sum  payable  at  a  certain 
time,  which  time  sbajl  not  have  arrived  when  such  trader  committed 
an  act  of  bankruptcy,  may  petition,  or  join  in  petitioning,  whether 
he  shall  have  any  security  in  writing,  or  otherwise,  for  such  sum, 
or  not.  Where  A.  having  drawn  a  bill  for  14BL  in  favour  of  B.,  to 
whom  he  was  previously  indebted  in  that  amount,  committed  an 
act  of  bankruptcy  before  either  the  bill  was  due  or  had  been 
presented  for  acceptance,  it  was  held  that  such  bill  of  exchange 
was  a  good  petitioning  creditor's  debt,  though  subsequently  to  the 
commission  it  had  been  duly  presented  to  and  paid  by  the  accep- 
tors. Ex  parte  DotUliat,  4  A  and  A.  67.*  Where  the  debt  was  an 
acceptance  of  the  bankrupt,  and  the  assignees  had  had  notice  to 
prove  the  consideration,  it  was  held,  that  though  they  were  not 
bound  to  prove  the  consideration  until  impeached,  yet  that  not 
having  adduced  any  evidence,  and  the  jury,  from  circumstances  of 

7 11  Eng.  Com.  Lnw  Reps.  309.    «6  Id.  354. 


Actions  by  Assignees  of  Bankrupts.  419 

sinpicion  attached  to  the  case»  having  found  a  verdict  for  the  de- 
fendant, the  court  would  not  disturb  that  verdict  Abraham  v. 
George^  11  Price^  423.  Where  two  persons  exchange  acceptances, 
and  before  the  bills  are  mature  one  of  them  commits  an  act  of 
bankmptcy,  there  is  not  such  a  debt  due  from  him  to  the  other  as 
will  sustain  a  commissioD,  before  the  other  has  paid  his  own  accept- 
ance. SarraU  v,  Austin^  4  Taunt  200.  Interest,  where  not  ex- 
pressed in  the  body  of  the  bill,  cannot  be  added  so  as  to  make  up 
the  amount  of  the  debt.  Cameron  v.  Smithy  2  B.  and  A.  305,  Ex 
parU  Burgess,  2  JB.  Moore,  745,  8  Taunt.  660,*  S.  C.  A  bill  for 
iWL  though  not  due  (ill  after  the  act  of  bankruptcy,  is  a  good  pe- 
titioning creditor's  debt  to  support  a  commission  against  the  draw- 
er, and  the  rebate  of  interest  is  not  to  be  considered,  for  it  is  a  pre- 
sent debt  to  the  amount  of  lOOil    Brett  v.  Levett,  13  East,  213. 

Evidence  of  petitioning  creditar^s  debt — -prior  act  of  bankruptcy.'] 
By  6  G.  IV.  a  16,  s.  10,  no  commission  shall  be  deemed  invalid  by 
reason  of  any  act  of  bankruptcy  prior  to  the  debt  of  the  petition- 
ing creditor,  provided  there  be  a  sufficient  act  of  bankruptcy  sub- 
sequent to  such  debt  Before  this  statute,  though  the  bankrupt 
himself  could  not,  yet  a  debtor  to  the  estate  might,  in  an  action  by 
the  assignees,  upon  proof  of  an  act  of  bankruptcy  prior  to  the  pe- 
titioning creditor's  debt,  and  of  a  sufficient  debt  upon  which  a  com- 
mission might  be  supported,  resbt  the  claim  and  defeat  the  commis- 
sion.   Eden,  43. 

Evidence  of  trading."]  By  6  Greo.  IV.  c.  16,  s.  2,  it  is  enacted, 
that  all  bankers,  brokers,  and  persons  using  the  trade  or  profession 
of  a  scriveneiv  receiving  other  men's  monies  or  estates  mto  their 
trust  or  custody,  and  persons  insuring  ships,  or  their  freight,  or 
other  matters,  against  perils  of  the  seas,  warehousemen,  wharfing- 
ers, packers,  builders,  carpenters,  shipwrights,  victuallers,  keepers 
of  inns,  taverns,  hotels,  or  cofifee-houses,  dyers,  printers,  bleachers, 
fullers,  calenderers,  cattle  or  sheep  salesmen,  and  all  persons  using 
the  trade  of  merchandize  by  way  of  bargaining,  exchange,  barter- 
ing, commission,  consignment,  or  otherwise,  in  gross  or  by  retail,  and 
all  persons  who,  either  for  themselves,  or  as  aeents  or  factors  for 
others,  seek  their  living  by  buying  and  selling,  orhy  buying  and  let- 
ting for  hire,  or  by  the  workmanship  of  goods  or  comniodities,  shall 
be  deemed  traders  liable  to  become  bankrupt ;  provided  that  no 
iarmer,  grazier,  common  labourer,  or  workman  for  hire,  receiver 
general  of  the  taxes,  or  member  of  or  subscriber  to  any  incorpora- 
ted commercial  or  trading  companies  established  bv  charter  or 
act  of  parliament,  shall  be  deemed  as  such  a  trader  Hable  by  vir* 
tue  of  this  act  to  become  bankrupt 
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Evidence  of  a  trading  which  ceased  before  the  6  Geo.  IV.  c.  16, 
took  eflecty  will  not  support  a  commiasion  of  banlcrupt  iflsued  after 
that  time.    SurUes  v.  Ellison,  0  B.  and  C.  750/ 

The  declarations  of  the  bankrupt,  made  before  the  bankruptcy, 
have  been  admitted  to  prove  the  trading.  Parker  v.  Barker,  1  b. 
and  P.  9 ;  but  the  propriety  of  receiving  such  e%'idence  has  been 
doubted.  Bromley  v.  King,  1  R.  and  A/.  228.  *  Where  the  questioo 
was  as  to  the  intention  with  which  the  party  had  nfade  certain 
purchases,  Abbott,  C.  J.  held  that  his  declarations,  at  the  time  of 
the  purchase  of  the  goods,  as  to  the  mode  in  which  he  intended  to 
dispose  of  them,  were  admissible  to  prove  the  intention.  Gate  v. 
Hatf knight,  3  tytarh  56.' 

Evidence  of  trading — ^chaJt  persons  are  traders  within  the  gener* 
al  words  of  6  6.  IK  c.  16,  s.  2.]  To  prove  a  person  a  trader,  evi- 
dence of  both  buying  and  selling  is  necessary.  Eden,  3.  But 
where  it  appeared  that  the  party  had  ordered  goods  for  the  pur- 
pose, as  he  stated,  of  sending  them  abroad,  and  he  said  that  he 
would  give  other  goods  in  exchange  for  them,  on  it  being  objected 
that  there  was  no  evidence  of  selling,  Per  Abbott,  C  J.  **  I  cannot 
say  that  if  a  man  buys,  and  represents  himself  as  a  dealer,  and  of- 
fers goods  in  exchange*  that  he  does  not  buy  to  sell  again.  At  least 
I  must  leave  it  to  the  jury,  I  cannot  nonsuit  upon  it."  Mittikin  vl 
Brandon,  1  C.  and  P.  380.'  The  quantum  of  dealing  is  immate- 
rial Patman  v.  Vaughan,  1  T.  R.  572,  Newland  v.  BeU,  HoH, 
241,'  see  Gale  v.  Halfknight,  3  Stark.  56.«  Thus  the  purchase  of 
one  lot  of  timber  and  the  sale  of  a  portion  of  it,  will  make  a  man 
a  trader.  Hobroyd  v.  Gwynne,  2  Taunt  176.  fiut  such  occasional 
acts  as  a  schoolmaster  selling  books  to  his  own  scholars  only ; 
Valentine  v,  Vaughan,  Peake,  75 ;  a  colonel  of  a  fencible  regiment 
selling  horses  occasionally  at  Tattersall's,  Ex-parte,  Blackmore,  6 
Ves,  3 ;  or  a  person  who  keeps  hounds  buying  dead  horses,  and  sel- 
ling the  skins  and  bones,  Summersett  v.  Jarms,  8  B,  and  IL  2,'  are 
not  evidence  of  trading.  And  where  a  person  buys  more  of  an  ar- 
ticle than  he  wants,  and  sells  the  surplus,  he  does  not  thereby  be- 
come a  trader.  See  J^ewldnd  u.  Bell,  Holt,  222.*  So  a  cowkeeper 
selling  his  cows  unlit  for  use.  Carter  v.  Dean,  1  Swans.  64.  So  a 
farmer  buying  and  selling  articles  incidental  to  the  occupation  of 
his  farm,  as  where  a  farmer  buys  pies,  feeds  them  on  his  stubbles, 
and  resells  them,  some  after  a  week,  some  after  longer  periods. 
Paften  v.  Browne,  7  Taunt  409.«  See  Martin  v.  Nightingale,  3 
Bingh.  421.^  But  where  a  farmer  bought  horses  unfit  for 
farming,  and  resold  them,  and  avowed  his  intentu>n  to  take  out 
a  license  and  become  a  horse-dealer,  these  facts  were  held  to  be 
evidence  of  trading.  Wright  v.  Bird,  1  Price,  20.  A  drawing  and 
re-drawing  of  bills  of  exchange  and  promissory  notes,  if  there 
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•  be  a  continuation  of  it  with  a  view  to  gain  a  profit  on  tbe  exchange, 
is  a  trafficlcing  in  exchange  and  trading.  Richardson  v.  Bradshaw, 
1  Atk,  128.  See  Hankey  v.  JaneSt  Cou>p*  745,  EdeUy  4.  Where  the 
business  of  brickmalcuig  is  carried  on  as  a  mode  of  enjoying  the 
profits  of  a  real  estate,  it  will  not  make  the  party  liable  to  the 
bankrupt  law ;  and  there  is  no  diflerence  whether  the  party  is  a 
termor,  or  entitled  to  the  freehold  ;  but  where  it  is  carried  on  sub- 
stantially and  independently  as  a  trade,  it  will  do  so«  Rden^  4,  ciU 
ing  Sutton  v.  Wheeley^  1  East^  442,  ex-parte  GaUimore,  2  Rosef 
424,  ex'parte  Harrison^  1  Br.  C.  C.  173,  Parker  v.  Wilh^  ib,  (n). 
And  in  a  late  case  it  was  ruled,  that  the  owner  of  land 'who  makes 
bricks  from  the  clay  of  it,  and  buys  chalk  for  the  more  convenient 
burning  of  the  bricks,  is  not  a  trader.  Paul  v.  Dowling^  1  M  and 
M  263,  Heame  v.  Rogers^  9  B.  and  C.  577.*  See  aba  Ex-parte 
BurgesSf  2  GL  and  J.  183.  Whether  a  trader  who  has  ceased  to 
bi^y,  but  is  selling  off  his  stock,  is  Kable  to  a  commission,  depends 
upon  the  circumstance  whether  there  be  an  intention  to  exercise 
or  resume  the  trading,  which  is  a  question  for  a  jury.  Ex  parle^ 
Patersonf  1  Rose^  402,  Eden^  5.  If  a  man  has  carried  on  a  manu- 
factory, his  ceasing  actually  to  work  it  does  not  for  that  reason 
make  him  cease  to  be  an  object  of  the  bankrupt  laws ;  if  he  con- 
tinues to  solicit  orders,  and  holds  himself  out  to  the  world  as  capa- 
ble of  executing  orders  in  the  course  of  his  trade,  he  continues  li- 
able to  be*  made  a  bankrupt  Per  Ld.  EUenbcrough^  Wharam  v. 
Routledge^  5  Esp,  236.  And  where  a  person  was  proved  to  have 
been  a  trader  by  buying  and  selling  fish  during  one  season.  Lord 
Ellenborough  said  that  it  must  be  presumed  he  still  carried  on  his 
business  in  the  usual  way,  and  continued  a  trader  down  to  the 
time  of  his  bankruptcy.  Heanny  v.  Birck^  3  Campb.  233,  and  see 
Pont  V,  DowKng^  1  Jlf.  and  M.  268.  Where  business  had  been 
carried  on  by  the  party,  in  partnership  with  another,  which  part- 
nership had  been  dissolved  some  years  before,  and  no  act  of  trading 
had  been  done  for  two  or  three  years  before  the  time  when  the 
petitioning  creditor's  debt  accrued,  but  the  concerns  had  not  been 
ultimately  wound  up,  and  part  of  the  stock  still  remained  in  the 
warehouse  of  the  parties  undisposed  of,  the  jury  found,  under  the 
direction  of  the  court,  that  the  trading  continued.  Executors  of 
Blockhouse  v.  TarleUm^  coram  Ld.  Ellenborough^  2  Stark.  Ev.  143. 
An  executor  disposing  of  his  testator's  stock  is  not  a  trader,  though 
he  purchase  other  articles  to  make  it  marketable ;  but  if  be  in- 
crease the  stock,  and  continue  to  sell,  he  becomes  a  trader.  Ex  parte 
MiU^  1  Aik.  102,  ex'parte  Garland,  10  Ves.  120,  Eden,  5.  An  il- 
l^al  trading  will  support  a  commission.  Cobb  n.  SymondSf  5  B. 
and  A.  516,i'  but  see  MilHkin  v.  Brandon,  1  C.  and  P.  381.>  Buy- 
ing and  selUne  land,  or  any  interest  in  land,  is  not  a  trading.  Port 
0.  Titrton,  2  Wils.  160. 
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Under  the  general  statemeDt  in  the  comminioo  that  the  bank* 
rupt  got  his  fiving  by  bujiog  and  selline,  any  species  of  trading  may 
be  given  in  evidence.  HaJe  v.  Small^  2  B.  and  B,  25." 

Evidence  of  trading — uohai  persons  are  within  the  particular 
wards  of  6  G*  IV.  c.  16,  s.  6.]  A  pawnbroker  is  a  broker  within 
the  statute*  Rawlinson  v.  Pearson^  5  £.  and  A.  124.*  So  a  ship- 
broken  PoU  V.  Turner^  6  BingL  702.*  Whether  an  insurance 
broker  be  within  the  same  term  has  not  been  determined.  Ex  parte 
SUvenSf  4  Madd.  256.  See  PoU  v.  Turner,  6  Bingh.  708.*  It  seems 
probable  that  whenever  it  becomes  necessary  to  determine  the 
point,  it  will  be  resolved  in  the  affirmative.  Eaen,  7.  In  order  to 
make  a  roan  a  money  scrivener^  it  must  be  an  occupation  to  which 
he  resorts  in  order  to  gain  his  living.  In  the  course  jof  this  occupa- 
tion he  must  receive  other  men's  monies  into  hb  trust  or  custody. 
He  must  carry  on  the  business  of  being  trusted  with  other  people's 
monies,  to  lay  out  for  them  as  occasion  oflers.  Per  GibbSf  C.  /*, 
Adams  v.  Malkin^  3  Campb,  534. 

Evidence  of  act  of  bankruptcy,']  By  6  G.  IV.  c.  16,  s.  3,  it  is 
enacted,  that  if  any  such  trader  (mde  supra)  shall  depart  this  realm, 
or  being  out  of  this  realm  shall  remain  abroad,  or  depart  from  his 
dwelling-house,  or  otherwise  absent  himself,  or  begin  to  keep  his 
house,  or  sufier  himself  to  be  arrested  for  any  debt  not  due,  or  yield 
himself  to  prison,  or  sufier  himself  to  be  outlawed,  or  procure  him- 
self to  be  arrested,  or  his  goods,  money,  or  chattels,  to  be  attached, 
sequestrated,  or  taken  in  execution,  or  make,  or  cause  to  be  made, 
either  within  this  realm  or  elsewhere,  any  fraudulent  grant  or  con- 
veyance of  any  of  his  lands,  tenements,  goods,  or  chattels,  or  make, 
or  cause  to  be  made,  any  fraudulent  surrender  of  any  of  his  copy- 
hold lands  or  tenements,  or  make  or  cause  to  be  made,  any  fraudu- 
lent gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattels,  every 
such  trader  doing,  suffering,  procuring,  executing,  permitting,  mak- 
ing, or  causing  to  be  made,  any  of  the  acts,  deeds,  or  matters  afore- 
said, with  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy. 

And  by  section  4  it  is  enacted,  that  where  any  such  trader  shall, 
after  this  act  shall  have  come  into  efiect,  execute  any  conveyance 
or  assignment  by  deed,  to  a  trustee  or  trustees,  of  all  bis  estate  and 
efiects,  for  the  benefit  of  all  the  creditors  of  such  trader,  the  execu- 
tion of  such  deed  shall  pot  be  deemed  an  act  of  bankruptcy,  un- 
less a  commission  issue  against  such  trader  within  six  calender 
months  from  the  execution  thereof  by  such  trader,  provided  that 
such  deed  shall  be  executed  by  every  such  trustee  within  fifteen 
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dajTB  after  the  execution  thereof  by  the  said  trader  i  and  that  the 
execution  by  such  trader,  and  by  every  such  trustee,  be  attested 
by  an  attorney  or  solicitor,  and  that  notice  be  given  within  two 
months  after  the  execution  thereof  by  such  trader,  in  case  such 
trader  reside  in  London,  or  within  forty  miles  thereof,  in  the  Lon- 
don Gazette,  and  also  in  two  London  daily  newspapers ;  and  in 
case  such  trader  does  not  reside  within  forty  miles  of  London,  then 
in  the  London  Gazette,  and  also  in  one  London  daily  newspaper, 
and  one  provincial  newspaper,  published  near  to  such  tradler's  re* 
sidence;  and  such  notice  snail  contain  the  date  and  execution  of 
such  deed,  and  the  name  and  place  of  abode  respectively  of  e^ery 
such  trustee,  and  of  such  attorney  or  solicitor. 

And  by  section  5  it  is  enacted,  that  if  any  such  trader  having 
been  arrested  or  committed  to  prison  for  debt,  or  on  any  attach- 
ment for  non-payment  of  money,  shall  upon  such  or  any  other  ar- 
rest or  commitment  for  debt,  or  non-payment  of  money,  or  upon 
any  detention  for  debt,  lie  in  prison  for  twenty-one  days,  or  having 
been  arrested  or  committed  to  prison  for  any  other  cause,  shall  lie 
in  prison  for  twenty-one  days  after  any  detainer  for  debt  lodged 
against  him  and  not  discharged,  every  such  trader  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy ;  or  if  any  such 
trader  havine  been  arrested,  committed  or  detained  for  debt,  shall 
escape  out  of  prison  or  custody,  every  such  trader  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy  from  the  time  of 
such  arrest,  commitment,  or  detention ;  provided  that  if  any  such 
trader  shall  be  in  prison  at  the  time' of  the  commencement  of  this 
act,  such  trader  shall  not  be  deemed  to  have  committed  an  act  of 
bankruptcy  by  lying  in  prison,  until  he  shall  have  lain  in  prison 
for  the  period  oi  two  months. 

And  by  section  6  it  is  enacted,  that  if  any  such  trader  shall  file 
in  the  office  of  the  Lord  Chancellor's  secretary  of  bankrupts  a- de- 
claration in  writing  signed  by  such  trader,  and  attested  by  an 
attorney  or  solicitor,  that  he  is  insolvent  or  unable  to  meet  his  en- 
gagements, the  said  secretary  of  bankrupts,  or  his  deputy,  shall 
sign  a  memorandum  "that  such  declaration  hath  been  filed,  which 
memorandum  shall  be  authority  for  the  printer  of  the  London  Ga- 
zette, to  insert  an  advertisement  of  such  declaration  therein ;  and 
every,  such  declaration  shall,  after  such  advertisement  inserted  as 
aforesaid,  be  an  act  of  bankruptcy  committed  by  such  trader  at 
the  time,  when  such  declaration  was  filed,  but  no  commission  shall 
issue  thereupon,  unless  it  be  sued  out  within  two  calendar  months 
next  after  the  insertion  of  such  advertisement,  and  unless  such  ad- 
vertisement shall  have  been  inserted  in  the  London  Gazette  within 
eight  days  after  such  declaration  was  filed.  Bv  the  same  section, 
the  ^zette  containing  such  advertisements  shall  be  evidence  to  be 
received  of  such  declaration  having  been  filed.    And  by  section  7, 
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the  declaration  having  been  concerted  between  the  bankrupt  and 
any  creditor,  or  other  person,  shall  not  invalidate  the  comminioa. 

By  section  8,  a  trader,  after  a  docket  struck  against  him,  com- 
pounding with  the  person  who  struck  the  same^  whereby  such  per- 
son may  receive  more  in  the  pound  than  the  other  creditors,  is 
guilty  of  an  act  of  bankruptcy.  By  section  0,  traders  having  pri- 
vilege of  parliament,  committing  any  of  the  aforesaid  acts  of  bank- 
ruptcy, may  be  proceeded  against  as  other  traders,  t}ioueh  not 
subject  to  arrest  or  imprisonment.  By  section  10,  a  trader  having 
privil^e  of  parliaokent,  not  paying  or  compounding  to  the  satisfac- 
tion of  his  creditor,  and  also  entering  an  appearance  to  the  action 
within  one  month,  is  guilty  of  an  act  of  bankruptcy.  And  by 
section  11,  a  trader  having  privilege  of  parliament^  disobeying  tfaie 
order  of  any  court  of  equity,  or  in  bankruptcy,  or  lunacy,  lor  pay- 
ment of  money,  after  service,  and  peremptory  day  fixed,  is  guiUy 
of  an  act  of  bankruptcy. 

The  most  important  decbions  with  regard  to  the  acts  of  bank- 
ruptcy above  enumerated  will  now  be  noticed. 

Evidence  of  cjciof  barikrupicy — departing  the  realnu}  It  must 
be  shown  that  the  trader  departed  the  realm  vntk  intent  to  delay 
his  creditors,  and  therefore,  though  the  creditors  be  in  fact  delay- 
ed, yet  if  the  intent  is  wanting,  there  is  no  act  of  bankruptcy. 
Warner  v.  Barber^  Hcdtf  175,'  Windham  v.  Paierson^  1  Stark.  145.t 
But  where  the  departing  the  realm  must  necessarily  cause  a  delay* 
it  will  be  an  act  of  bankruptcy*  for  a  persoh  may  be  supposed  to 
foresee  and  to  intend  what  is  the  necessary  consequence  of  his  own 
acts.  Ramsbottom  v.  Leuois^  1  Campb.  280.  Therefore  where  a 
trader  went  abroad  in  consequence  of  having  killed  his  wife,  it  was 
held  an  act  of  bankruptcy.  Woodier*s  case^  B,MP,29;  and  see 
Raikes  v.  Pareaut  Femon  v.  Hankey^  Co.  S.  /^  111.  Where  a 
trader  departed  the  realm,  leaving  a  letter  behind  him,  and  on  the 
following  day  wrote  another  letter  from  Calais,  it  was  held  that  both 
letters  were  admissible  to  show  with  what  intention  he  departed ; 
and  per  BesU  C.  7.  the  declarations  in  order  to  be  admissible,  must 
be  made,  or  the  letters  written  at  the  time  of  the  act  in  question ; 
but  it  is  sufficient  if  they  are  written  at  any  time  during  the  con- 
tinuance of  the  act ;  the  departing  the  realm  is  a  continuing  act, 
and  these  letters  were  written  during  its  continuance.  Rawson  v* 
HaigK  2  Bingh.  99,'  see  Maylin  v.  Eyhe,  2  Str.  809.  Going  to 
Ireland  is  a  departing  the  realm.  WiUiams  v.  JVknn,  1  TaunL  270. 

Evidence  of  act  of  bankruptcy — departing  from  his  dwelUng^ 
house."]  Notwithstanding  a  decision  to  the  contrarTi  Barnard  n. 
Vaugnan^  8  71  i2.  149,  it  is  now  settled  that  actual  delay  need  not 
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be  proved^  an  intent  to  delay  being  sufficient  Wilson  v.  Mnrnan^  I 
Esp.  834,  Hammond  v.  Hichs,  b  Esp.  139,  Hdroyd  u.  Whitehead^ 
S  Campb.  530,  Eden,  18,  Robertson  v.  Liddell,  9  East,  487.  Eveo 
where  a  trader  departed  under  a  mistaken  idea  that  an  officer  who 
called  had  a  writ  for  him,  it  was  held  au  act  of  bankruptcy.  Ex 
parte  Bamford,  15  Fes.  449.  Where  the  act  of  departing  is  equiv- 
ocal, it  is  a  question  for  the  jury  whether  it  was  with  intent  to  de- 
lay creditors,  as  where  two  partners  left  their  shop,  stating  their 
purpose  to  be  to  get  some  bills  discounted,  and  telling  their  shop- 
man if  any  creditor  called,  to  make  an  excuse,  in  which  case  the 
jury  found  the  intent,  no  evidence  being  given  of  an  attempt  to 
discount  the  bills.  Deffle  v.  Desanges,  8  Taunt  671,*  and  See  Aid- 
ridge  v.  Ireland,  cited  1  Taunt  273.  A  trader  who  has  no  settled 
bouse,  or  counting  bouse,  but  takes  up  a  temporary  abode  at  a 
public-house  in  the  place  to  which  bis  business  carries  him,  com- 
mits an  act  of  bankruptcy  by  departing  from  such  public-houso 
with  intent  to  delay  his  creditors.  Holroyd  v.Gwmne,  2  Taunt  17d. 
In  order  to  prove  the  intent  with  which  the  bankrupt  departed 
from  bis  dwelling-house,  evidence  of  what  he  said  is  admissible  as 

S&rt  of  the  res  gestcu  Ambrose  v.  Clendon,  Ca^  temp.  Hardw.  267. 
ut  it  must  be  shown  that  the  declaration  was  made  at  the  time  of 
the  act,  or  at  all  events  so  near  it  as  to  form  part  of  one  and  the 
same  transaction.  Thus  a  deposition  stating  that  the  bankrupt  had 
admitted  that  he  had  absented  himself  for  the  purpose  of  avoiding 
his  creditors,  but  not  stating  the  time  of  the  admission,  was  held  to 
be  no  evidence  of  an  act  of  bankruptcy.  Marsh  v.  Meager,  1  Stark* 
353.*  So  it  was  held  by  Lord  Ellenborough,  that  conversations 
taking  place  subsequently  to  the  commission  of  the  act  constituting 
the  act  of  bankruptcy,  were  inadmissible.  Robson  v,  Kemp,  4  Esp. 
234.  In  one  case  it  was  held  that  the  declarations  of  the  bankrupt 
after  his  return  home,  as  to  the  reason  of  his  absence,  ought  to  have 
been  admitted ;  Bateman  v.  Bailey,  5  T.  R.  512,  and  see  MayKn  n. 
Eyloe,  2  Str.  809,  Rawson  v.Haigh,  2  Bingh.  99,^  anU,  p.  424 ;  but 
the  correctness  of  this  decision  has  been  doubted.  See  2  Evanses 
Pothier,  285,  Eden,  360,  2  PhiL  Ev.  339,  Smattcombe  ti.  BrUbtes^ 
MCleL  45.  Such  evidence  was  however  admitted  by  Parke,  J.  in 
[  Newman  v.  Stretch,  I  M.  and  M.  338.    The  declaration  of  the 

bankrupt  that  he  departed  to  avoid  a  writ  is  evidence  of  an  act  of 
bankruptcy  without  proof  of  the  writ,  the  debt  or  the  existence  of 
creditors.    Id. 


Evidence  of  an  act  of  bankruptcy — otherwise  absent  himself!]    It 
has  been  held  sufficient  evidence  of  the  trader  absenting  himself  to 
f  show,  that  after  being  arrested  he  fled  from  the  officer  into  the 

^         house  of  another  person  where  the  door  was  fastened,  and  the  offi- 
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cer  opt  pttnnitted  to  enter,  and  that  he  nid  he  remained  there  fer 
fear  of  other  creditors.  Bayley  v.  Schq/ield^  l  M.  and  S,  8S8.  So 
where  the  trader  went  into  the  back  shop  of  a  neighbour's  house 
to  avoid  an  officer  who,  he  said,  had  a  writ  against  him.  Chenth 
weth  V.  Hay^  Id,  676,  and  see  Wilson  v.  Norman^  1  Esp,  334. 
And  again,  where  a  trader  left  his  counting-house  (to  which  he 
never  f^eturned)  taking  away  his  books  with  him,  and  went  to  his 
country-house,  where  he  slept  two  or  three  nights  afterwards,  he 
was  held  to  hav^  committed  an  act  of  bankruptcy.  Judine  n.  Da 
Cossent  IM  R,  234.  So  where  there  were  two  partners,  one  of 
whom  resided  in  Manchester  and  the  other  in  London,  and  the  Loo- 
don  partner  having  left  hb  house  without  intent  to  delay  his  creditors, 
and  having  been  a  few  days  on  a  visit  at  Manchester,  both  of  them 
left  their  counting-house  there  to  avoid  an  arrest,  carrying  with 
them  their  books  of  accounts,  this  was  held  an  act  of  bankruptcy. 
Spencer  v.  Billings  3  Campb.  312.  The  words  otherwise  absent 
himsel/t  are  not  confined  to  absenting  himself  from  his  dwelling* 
house,  or  any  particular  place,  and  therefore,  where  a  trader  who 
was  in  the  habit  of  attending  the  Royal  Exchange,  left  it  on  seeing 
one  of  his  creditors  whom  he  had  appointed  to  meet  there,  desiring 
a  friend  to  say  he  was  not  there,  it  was  held  an  act  of  bankruptcy. 
Gillingham  v.  Laing,  6  Taunt  532.^  .  But  where  a  trader  who,  on 
being  arrested^  had  obtained  his  liberty  upon  a  promise  to  attend 
and  execute  a  bail  bond,  did  not  attend,  it  was  held  not  an  act  of 
bankruptcy.  Schooling  v.  Xee,  3  Stark*  149«^  And  so  with  regard 
to  a  mere  failure  to  keep  an  appointment  with  a  creditor.  Twker 
V.  Jones,  2  Bingh.  2,*  So  where  the  trader  was  informed  by  the 
attorney  of  the  petitioning  creditor  that  he  had  delivered  a  warrant 
to  arrest  him  to  an  officer,  and  was  advised  by  him  to  repair  to  his 
office  to  avoid  a  public  arrest,  which  the  trader  did,  it  was  held  no 
act  of  bankruptcy.  Mills  v.  ElUm,  3  Price^  142.  It  is  immaterial 
whether  a  creditor  was  actually  delayed  or  not.  Chenowetk  v.  Hay^ 
I  M.  and  S.  676. 

Evidence  of  act  of  bankruptcy — begin  to  keep  his  house  J]  It  was 
formerly  thought  that  in  order  to  prove  a  begwning  to  keep  house, 
with  intent  to  delay  creditors,  an  actual  denial  of  a  creditor  must  be 
proved,  Gan-at  v.  Mouie,  5  T.  R.  575 ;  but  it  is  now  settled  that  such 
actual  denial  is  only  one  mode  of  proof  by  which  the  act  of  bank- 
ruptcy may  be  established,  and  that  it  may  be  proved  by  any  other 
evidence  to  the  same  effect  Dudley  v.  Faughan,  1  Campb.  271,  Ro- 
bertson V.  Liddell,  9  East,  487,  JUoud  v.  HeaihcoU,  2  B.  and  B.  888,^ 
5  B.  Moore,  129,  S.  C,  Where  a  frader  withdi'aws  from  his  count- 
ing-bouse on  the  ground  floor,  to  his  parlour  up  stairs,  for  privacy 
and  seclusion,  and  with  a  view  to  avoid  the  lair  importunity  imd 
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person Al  floIicitatioDu>r  his  creditorsy  it  is  an  act  of  bankruptcnr* 
Dudley  V.  Vaugharif  1  Campb.  271,  and  see  R,  v.  Bell,  cited  1  Jn« 
and  &  354.  Where  the  partners  in  a  bankine-house  reside  in  the 
same  place  in  which  the  bank  is  situated,  and  they  close  the  win- 
dows and  shutters  of  the  bank,  this  is  '^  a  b^inmng  to  keep  house.'' 
Ctanming  v.  Baileyy  6  Bingh.  363.  fiut  it  is  not  an  act  of  bank- 
ruptcy in  those  partners  who  are  not  resident  in  the  same  place, 
MUh  V,  Bennett  2  M  and  S.  556.  Ex-partet  Mavor,  10  Ves.  543» 
Hawkins  v.  Whitien^  10  R  and  C.  217.  A  general  order  to  be 
denied  to  all  comers  is,  in  itself,  evidence  of  an  act  of  bankruptcy. 
Uoyd  V.  Heathcote,  2  B.  and  B.  388,^  5  B.  Moore,  129.  And  where 
a  trader  having  been  arrested  on  the  20th  of  May,  desired  his  ser- 
vants not  to  let  into  the  house  any  person  whom  they  did  not  know, 
and,  on  the  morning  of  the  21st,  the  doors  of  the  house  were  kept 
shut,  and  no  person  was  admitted  without  it  beine  ascertained 
from  the  window  who  he  was,  it  was  held  an  act  of  bankruptcy, 
though  no  creditor  was  actually  denied*  Harvey  v.  Ramsbattamf  I 
B.  and  C.  55.*  If  a  trader  secretes  himself  in  the  house  of  a  friend, 
where  he  is  lodging,  and  where  persons  are  in  the  habit  of  caliine 
Upon  him,  it  is  an  act  of  batikruptcy.  Curteis  v.  Willis,  1  jR.  and 
M5St4l).  and  JR.  224,*  6.  C.  And  though  the  trader  was  seen 
by  the  creditor  at  the  time  of  the  denial,  it  is  still  an  act  of  bank- 
ruptcy. Ex  parte  Bamford,  15  Ves.45l.  Where  a  trader  gives 
a  general  order  to  be  denied,  and  is  denied  to  a  particular  creditor, 
it  IS  such  a  beginning  to  keep  house  as  will  constitute  an  act  of 
bankruptcy,  although  the  trader  immediately  overtakes  the  credi- 
tor, and  tells  him  that  he  is  not  afraid  of  him  but  of  another  credi- 
tor. Muckbw  V.  May,  1  TaunL  479,  and  see  Colkeit  v.  Freeman,  2 
71  R.  59.  It  must  be  proved  that  the  order  to  dei^  was  given  by 
the  trader.  Dudley  v.  Vaughan,  1  Campb.  271,  Ex  parte  Faster , 
17  Ves,  416.  But  if  a  trader  in  his  own  house  hears  hunself  denied 
to  a  creditor  and  does  not  come  forward,  this  if  done  with  an  in- 
tent to  delay  creditor^  is  an  act  of  bankruptcy,  though  he  has  given 
no  directions  to  be  denied.  Smith  v.  Moon,  I  M,  anaM.  458. 

In  answer  to  this  general  evidence  of  denial  it  may  be  shown 
that  the  order  was  not  given  with  intent  to  delay,  as  that  it  was  to 
deny  the  trader  to  any  one  who  should  come  while  he  was  at  din- 
ner; or  engaged  in  business.  Shew  o.  Thompson,  Holt,  159,^  Uoyd 
«.  Heathcate^  2  B.  and  B.  392.^  A  simple  denial  to  a  creditor  is  not 
enough  to  make  a  trader  a  bankrupt ;  he  may  not  only  order  him- 
self to  be  denied  at  unseasonable  hours  in  the  night,  but  in  the 
course  of  the  day  when  he  is  taking  his  meals,  and  on  other  occa- 
sions, which  may  be  easily  imagined,  he  may  refuse  to  see  his  ere* 
ditors  without  meaning  to  delay  them,  and  therefore,  without  com- 
mIttiDg  an  act  of  bukruptcy,  although  th^  should  for  a  time  be 
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delayed.  Per  Lord  Elbnborough^  Smith  v.  Currier  8  Campb,  SIHI. 
So  a  denial  on  a  Sunday.  Ez  parte  Preston^  2  F*.  and  P.  312.  But 
where  a  trader  ordered  bis  servant  to  say,  if  any  creditors  called, 
that  he  was  not  at  home,  and  he  was  accordingly  deniedi  being  ill 
in  bed  at  the  time»  it  was  held  that  it  was  properly  left  to  the  jury 
whether  this  was  an  act  of  bankruptcy,  and  that  they  were  war- 
ranted  in  finding  it  sa  The  creditor  should  have  been  informed 
that  the  trader  was  at  'home  but  ilL  Laxartu  v.  fVcnthanif  5  B. 
Moore,  SIS.* 

Evidence  of  act  af  Bankruptcy—jfjraudtdent  amneyancef  ^c]  By 
the  new  act  (sec.  3.)  two  descriptions  of  fraudulent  transactions  are 
made  acts  of  bankruptcy,  vi^.,  any  fraudulent  granU  or  conveyance^ 
4^  any  of  the  trader*  e  lands,  tenements,  goods,  or  chattels,  and  also  any 
fraudulent  gift,  delivery,  or  transfer,  of  any  of  his  goods  or  chattels, 
ante,  p.  422.  A  bill  of  exchange  is  a  chattel  within  the  above  sec* 
tion.  Cummiikg  v.  Bailey,  6  Singh.  363.^  A  fraudulent  delivery 
of  goods  Will  not  be  an  act  of  bankruptcy  unless  it  is  in  the  nature 
of  a  gift  or  transfer,  so  that  where  goods  are  removed  with  intent 
to  delay  a  creditor,  but  the  party  in  whose  custody  they  are  placed 
has  no  claim  given  to  him  over  them,  this  is  not  an  act  of  bank- 
ruptcy.  Cotton  o.  James,  1  M  and  M.  273.  As  all  the  acts  which 
have  heretofore  been  determined  to  be  fraudulent  preferences  will, 
under  the  latter  of  these  provisions,  be  henceforth  considered  as 
acts  of  bankruptcy,  and,  as  all  the  doctrine  applicable  to  fraudu- 
lent preference  by  deed  attaches  also  to  all  fraudulent  preferencef, 
it  will  be  most  convenient  to  consider  them  together.  Eden,  25.  A 
creditor  who  vme  executed,  or  been  privy  to,  or  acted  under  the 
fraudulent  deed,  cannot  set  it  up  as  an  act  of  bankruptcy.  Bam^ 
ford  V.  Baron,  2T.IL  S94  (n),  Jaekson  v.  Irwin,  2  Campb.  49,  Back 
p.  Oooch,  Holt,  13,^  Tope  v.  Hockin,  7  B.  and  C.  101.' 

Evidence  of  act  of  bankruptcy^-fraudulent  conveyance,  ^-c— 
deeds' fraudulent  at  common  law  or  under  stat.  13  EHz.  c.  57\  A 
grant,  or  conveyance  may  be  void  either  under  the  statute  13 iBliz. 
c  6,  or  at  common  law,  or  as  being  contrary  to  the  poUcy  of  the 
bankrupt  laws.  The  facts  necessary  to  be  proved  in  order  to  estm* 
blish  fraud,  so  as  to  avoid  a  deed  at  common  law,  will  be  stated 
hereafter.  See  post,  '*  Actions  against  Sheriffs,**  and  Index  tit 
«  Fraud." 

Evidence  of  act  of  bankruptcy-^fraudulent  conveyance,  4^. — 
deeds,  ire,  fraudulent  as  contrary  to  the  policy  of  the  bankrupt  law.'] 
The  cases  Jbrmerly  decided  relative  to'assignments  by  deed  of  all  a 
trader's  property,  will  now,  under  the  latter  of  the  clauses  above- 
mentioned,  be  applicable  to  all  assignments,  whether  under  deed  or 
not  The  assignment  of  off  a  trader's  property,  whether  upon  trust 
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for  the  benefit  of  one  creditor,  WUscn  a  Dajff  2  Burr.  S??,  or  of  te- 
veraly  CimvpUm  v.  Bedford^  I  W.  BL  362,  or  of  all  to  the  exclurioo 
of  one.  Ex  parte  Foord,  dUd  I  Burr.  477,  is  an  act  of  bankruptcy. 
So  when  a  trader  conveyed  the  whole  of  his  property  to  a  creditor, 
upon  trust,  to  satisfy  his  debt,  and  to  pay  over  the  surplus,  if  any, 
to  the  trader,  who  then  knew  himself  to  be  insolvent,  it  was  held 
an  act  of  bankruptcy,  and  that  such  conveyance  was  invalid, 
though  the  bill  of  sale  was  given  by  the  trader,  when  under  arrest 
at  the  suit  of  the  particular  creditor  for  a  just  debt.  ^Tewton  v. 
Ckanlltr^  7  EasL  187.  So  where  A.,  a  trader,  conveyed  a// his 
effects  (of  which  he  remained  in  possession)  as  a  security  to  B.,  a 
banker,  who  bad  agreed  to  honour  bis  drafts,  subject  to  a  defeas- 
ance,*on  A.'s  paying  such  sums  as  B.  advanced,  with  a  covenant  that 
on  A.  failing  to  perform  his  part,  B.  should  take  possession  of  the 
eflects,  the  coneyance  was  held  fraudulent  fVorsdey  v.  DemaiioSp 
1  Burr.  467.  S6  where  a  trader,  being  in  distressed  circumstances, 
assigned  all  his  estate  to  .a  creditor  as  a  security  for  an  unliquidated 
sum,  without  delivering  possession,  the  assignment  was  held  frau- 
dulent  Wilton  v.  Day^  2  Burr.  827.  In  the  two  last  cases  the 
assignment  appears  to  be  fraudulent  on  three  grounds.  1.  As  an 
undue  preference  of  the  particular  •creditor  in  contemplation  of 
bankruptcy.  2.  As  contrary  to  the  policy  of  the  bankrupt  law,  be- 
ing an  assignment  of  aU  the  trader's  property,  wherebv  he  was 
disabled  from  carrviiig  on  bis  trade ;  and  3.  At  common  law ;  the 
want  of  transfer  of  the  possession  being  evidence  of  the  fraud. 

An  assignment  of  aU  a  trader's  efiects,  even  upon  trust  for  the 
benefit  of  all  his  creditors,  has  been  held  to  be  an  act  of  bank- 
ruptcy, on  the  ground,  first,  that  the  trader  necessarily  deprives 
himself,  by  ftuch  an  act,  of  the  power  of  carrying  on  his  trade,  and, 
secondly,  that  he  endeavours  to  pot  his  property  under  a  course  of 
application  and  distribution  among  his  creditors  difierent  from  that 
which  would  take  place  under  the  bankrupt  law.  Dutton  v.  Mer* 
ruonf  17  Fe<.  199.  In  general,  an  assignment  of  so  much  of  a 
man's  stock  as  disables  him  from  carnring  on  his  business,  is  an  act 
of  bankruptcy.  Hooper  v.  Smithy  1  n.BLA42.  A  coburable  ex* 
oeption  of  a  small  portion  of  the  property  will  not  prevent  the  as- 
signment from  operating  as  an  act  of  bankruptcy.  Thus,  where 
tbe  asMoment  was  made,  for  the  benefit  of  several  creditors,  of  all 
the  trader's  goods  and  stock  in  trade,  (some  few  particulars  ex- 
cepted, to  the  amount  of  about  lOOil)  and  the  deed  was  eifecuted 
at  midnieht,  and  the  trader  ab^onded  next  morning,  the  deed  was 
held  void,  the  interest  omitted  being  too  minute  to  make  a  difler* 
ence*  Cmnptcn  v.  Bedford^  1  W.  BL  362.  So  where  the  trader 
assigned  all  his  effects,  goods,  stock  in  trade,  and  book  debts  (ex- 
cept household  goods,  watches,  plate,  bilb  of  exchange,  inland 
bius^  and  promissory  notes,  and  cash  then  by  him,  and  alio  except 
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a  large  parcel  of  ghiger),  tbeeseepfion  was  considered  cokrarabley 
and  Lord  Hardwkke  was  clear  that  the  deed  was  an  act  of  bank- 

\  ruptcy,  Ex  parte  v,  Foord^  cited  1  Burr,  477,  see  Bemey  v.  Davison, 

1  B.  and  B.  408,'  Bemey  v,  Vyner^  Id.  43t2.^  So  an  assignment 
of  all  a  trader's  stock  in  trade  (but  not  of  his  household  goods  and 
debts,  both  of  which  were  very  trifling)  has  been  held  an  act  oi 
bankruptcy.     Law  v.  Skinner^  2  W.  BL  906. 

It  is  said  by  'Lord  Kenyon,  that  all  the  cases,  without  a  single 
exception,  where  the  assignment  of  his  property  by  a  trader  had 
been  deemed  fraudulent  and  an  act  of  bankruptcy,  had  been 
where  it  had  been  given  for  a  by-gone  and  before-contracted  debt ; 
but  that  it  never  could  be  taken  to  be  law  that  a  trader  could  not 
sell  ^his  property  when  bis  affidrs  became  embarrassed,  or  assign 
them  to  a  person  who  would  assist  him  in  his  difficulties  as  a  se- 
curity for  any  advances  such  person  might  make  to  him.  WhituoeU 
o.  Thompson^  1  JSfp.  1%  and  see  Mantoh  v,  Mxire,  TT.  IL  67.  Hunt 
u»  Mortimer^  10  £.  and  C.  44. 

An  assignment  ofpart  of  a  trader's  eflects  to  a  particular  credi- 
tor, (unlike,  in  this  respect,  to  an  assignment  of  the  whole,)  carries 

^  vfiih  it  no  intrinsic  evidence  of  fraud;  a  trader  must  in  the  course 

of  his  business  have  the  power  to  make  over  parts  of  his  property, 
either  for  past  debts  or  for  further  advances.  But  when  such  act  is 
done  in  contemplation  of  bankruptcy^  and  consequently  with  the 

I  intent  to  give  the  creditor  a  preference  over  the  other  creditors,  it 

!  is  contmry  to  the  spirit  and  policy  of  the  bankrupt  law,  and  it  is 

not  only  void,  but  whether  it  be  by  deed,  (as  formefrly,)  or  (as  now) 
by  gift,  delivery,  or  transfer  of  goods  and  chattels,  is  an  act  of  bank- 
ruptcy. Eden,  82.  The  declaration  of  the  bankrupt  that  be  de- 
parted to  avoid  a  writ  is  evidence  of  an  act  of  bankruptcy  without 
proof  of  the  writ,  the  debt,  or  the  existence  of  creditors.  Id,    In 

I  one  case  it  appears  to  have  been  the  opinion  of  the  Court  of  King's 

Bench,  that  a  deed  voluntarily  executed  by  a  trader,  in  order  to 
give  a  preference  to  particular  persons  to  the  prejudice  of  his  gene- 
ral creditors,  was  fraudulent  and  an  act  of  bankruptcy  although 
not  made  in  contemplation  of  bankruptcy.      PuUing  v,  Tocker,  4 

I  B.andA,^2^^  but  seeItart8hamv,Stodden,2B.andP.582.  Fid- 

geon  «.  Sharp,  1^  Marsh.  196,>^  post  But4t  has  since  been  held  that 
in  order  to  render  the  conveyance,  &c,  of  part  of  the  bankrupt's  ef- 
fects fraudulent,  something  more  is  necessary,  as  contemplation  of 
bankruptcy.  Gibbons  v.  PhUUps,  7  B.  and  C.  529.^  Whether  the  par- 
ty contemplated  bankruptcy  is  a  questk>n  for  the  jury  under  all  the 
circumstances  of  the  case.  Poland  v.  Glyn,  4  Bingh.  92  (n),  Hock  t). 
JoneSjA  Bingh,  20."  Proof  that  a  trader  is  in  embarrassed  circum- 
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stances  is  not  ccmdusiye  evMeoce  that  he  contemplated  bankrupt- 
cj.  A*»  a  trader^  purchased  goods  from  B.  on  the  9th  Oct.  for  ex- 
portation,  but  ^odiog  that  he  must  stop  payment,  and  that  he  could 
not  apply  the  goods  to  the  purpose  for  which  they  were  bought,  he 
returned  them  on  the  16th  Oct.  to  B.,  and  on  the  17th  he  stopped 
payment ;  though,  expecting  remittances  from  abroad  more  than 
sufficient  to  pay  his  debts,  he  had  no  doubt  hia  creditors  would 
give  him  time.  They,  however,  refusing,  he  was  made  bankrupt  on 
SndNov.  Under  these  circumstances  it  was  held,  that  the  jury  were 
warranted  in  finding  that  the  delivery  of  the  goods  was  not  made 
in  contemplation  of  bankruptcy r  Fidgean  v.  Sharps  1  Marsh.  196,* 
and  see  trkedright  v,  Jackson^  5  TaunU  100,*  Moore  v.  Barthorpf  1 
B.  and  C«  5.»  In  order  to  constitute  a  fraudulent  preference,  the 
transaction  on  the  part  of  the  trader  nmst  be  voluntary*  and  it  is 
immaterial  whether  the  creditor  had  or  bad  not  an  act  of  bank* 
rpptcy  in  contemplation  at  the  time  the  creditor  prewed  for  pay* 
ment  or  security,  and  thereby  obtained  such  payment  or  security. 
Hartshorn  v.  Slodden^  2  K  and  P.  583,  Crosby  v.  Crouch^  11  Eastf 
261.  Nor  will  it  render  such  a  transstttion  fraudulent^  that  it  was 
conducted  under  circumstances  of  secrecy.  If  the  creditor  were 
entitled  to  demand,  and  demanding,  to  receive  a  security  in  goods 
for  a  running  debt,  upon  what  principle  is  he  obliged  to  insist  upon 
the  transaction  being  conducted  by  bis  debtor  with  any  particular 
circumstances  of  publicity,  and  which  might  be  in  other  respects 
injurious  to  the  general  credit  of  such  debtor  ?  Per  Lord  Ellen' 
borought  11  E{ut^  261.  If  a  trader  give  preference  to  a  creditor 
under  an  apprehension,  however  groundless,  of  leeal  process,  such 
preference  is  valid.  Thompson  v.  Freeman^  I  T,  R.  155.  And 
where  a  creditor,  knowing  his  debtor  to  be  in  distressed  circum* 
stances,  and  not  able  to  pay  his  debts,  applied  to  him  for  a  securi- 
ty, and  took  part  of  his  stock  in  trade  for  that  purpose,  it  was  held 
no  undue  preference,  though  the  creditor  did  not  threaten  a  suit  in 
case  of  refusal.  Smith  v.  Payne^  6  T,  R,  152.  So  where  A.,  a 
shopkeeper,  procured  B.  to  discount  accommodation  bilk  drawn  by 
him  and  accepted  by  third  personis,  and  BL  afterwards  required  A. 
to  give  him  a  collateral  security  for  the  payment  of  the  bills,  upon 
which  A.  secretly  deposited  with  him  a  quantity  of  goods  from  his 
shop,  to  be  sold  for  B.'s  benefit,  if  the  bills  should  not  be  paid,  and 
soon  after  A.  became  bankrupt,  and  the  bills  were  dishonoured, 
it  was  held  that  the  depositing  of  the  goods  in  this  manner,  as  u 
security,  was  not  a  preference  in  contemplation  of  bankruptcy* 
Crosby  v.  Crouch,  2  Campb.  166, 11  East,  256,  S.  C.  The  consir 
deration  upon  which  a  payment,  made  to  an  importunate  creditor, 
of  a  debt  actually  due,  has  been  allowed  to  be  valid,  has  not  been 
that  be  might  resort  to  a  suit  to  enforce  payment,  but  that  his  demand 
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epeb  tbe  prefiiiDiitioB  that  the  bankrupt,  npoo  die  ere  of  bmk* 
uptcy,  made  a  distinctioD  amoog  hb  ciediton,  and  apootaneoasij 
avourcd  ooe  of  then  to  the  prejudice  of  the  reit.  A  demaod  of 
artber  tecaritj  ibr  a  debt  not  jet  due,  has  the  same  e&ct,  and  in 
leither  case  is  there  any  fraud  upon  the  bankrupt  laws,  on  which 
(fonnd  alone  transactions  previous  to  the  bankruptcy  can  be  set 
Lside.  Ptr  lard  EXLenhanmgjk,  Ibid,  Again,  where  a  trader,  at 
he  instance  of  his  creditor,  gave  goods  out  of  hb  shop,  in  part 
tfiyment  of  a  bond  not  then  due,  the  transaction  was  held  valid. 
iarisharn  v.  Slodden^  2  K  and  P.  582,  11  East,  260.  And  again, 
rhere  a  trader,  without  soUcttatioo,  and  in  oontemphtion  of  stop- 
ping payment,  put  three  cheques  into  the  hands  of  hb  clerk,  to  be 
lelivered  to  a  creditor  at  the  coonting-hoose  of  the  latter,  but,  be- 
ore  the  delivery,  the  creditor  called  upon  the  trader  and  demand- 
d  payment  of  hb  debt,  it  was  ruled  that  the  intention  of  making 
I  voluntary  preference  not  having  been  consummated,  the  nayment 
tood  eood  Bayley  vl  Ballard^  1.  Campb.  416,  but  see  oingleUm 
I.  BuSaTf  2  B.  and  P.  283,  potL  A  debtor  being  insolvent  and  in 
orison  went  under  a  day  rOle  to  receive  a  sum  of  money  due  to 
lim  ffom  a  fire  office ;  a  creditor  met  him  there  and  demanded 
nd  received,  out  of  the  money  received,  payment  of  hb  debt, 
laving  no  notice  of  tbe  debtor's  insolvency  and  imprisonment. 
Sight  days  afterwards  a  commission  issued  against  the  debtor.  It 
ras  held  that  thb  was  no  fraudulent  preference.  CkwrckUt  n. 
Ireasct  5  Bingh.  177.«-  A  trader  had  property  to  a  considerable 
mount  standing  in  the  custom-house  in  hb  own  name,  but  in  fact 
»urchased  on  account  of  A.  A  bill  deposited  with  A.  by  the  trader, 
M  a  security,  appearing  to  be  a  forgciy,  A.  insbted  on  having  the 
roperty  transferred  to  himself,  which  was  done  on  the  14th  and 
5th  of  January.  On  the  17th  the  trader  became  bankrupt  Lord 
lllenborougb  said  that  the  question  for  the  jury  was,  whether  the 
ransfer  was  voluntary,  or  made  under  the  apprehension  that  a 
egree  of  force,  dvil  or  criminal^  was  about  to  be  applied.  De 
''astet  V.  CarroUf  1  Stark.  83,'  and  see  Alkins  v,  Seward f  Mattnin^s 
ftdezt  62,  63.  But  where  a  trader  bein^  pressed  by  a  creditor  tor 
ayment,or  security,  one  or  other  of  which  he  said  he  would  have, 
ave  a  bill  of  sale  of  certain  woob  and  ck)ths  in  a  mill,  apparent- 
r  the  whole  of  hb  stock,  and  immediately  left  hb  business  and 
ome,  and  became  bankrupt,  it  was  held  that,  inasmuch  as  the 
ct  done  did  not  reJeem  the  trader,  even  from  any  present  difficul- 
^  which  b  tbe  ordinary  motive  for  such  an  act  when  really  done 
nder  the  pressure  of  a  threat,  it  was  evidence  that  it  was  not  done 
nder  such  a  pressure  but  voluntarily,  and  with  a  view  to  prefer 
le  particular  creditor  in  contemplation  of  bankruptcy.  TlMmion 
,  HargreaveSf  7  Eastf  544.    The  acceptor  of  a  bill  of  exchange 
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two  dart  before  the  expiration  of  the  time  for  which  the  bill  was 
originallj  drawn,  called  upon  the  indorser,  and  informed  him  pri- 
vately that  he  was  insolvent,  the  indorser  insisted  on  being  paid  the 
amount  of  the  bill,  ofiering  at  the  same  time  to  become  security  to 
the  creditors  for  so  much  as  the  estate  should  produce,  whereupon 
the  acceptor  paid  it,  and  four  days  after  became  bankrupt.  It  ap- 
peared  also,  that  the  bill  had  been  altered  so  as  to  make  it  fall 
due  before  ibis  transactioq,  but  without  the  indorser's  knowledge. 
These  circumstances  were  held  to  aflbrd  evidence  of  a  fraudul^t 
preference.  Singleicn  v.  Butler^  2  B.  and  P.  283,  see  Bayley  v.  SoZ- 
lard^  i  Campb,  416,  supra.  Where  a  trader,  being  pressed,  con« 
▼eyed  estates  in  trust  to  sell  and  pay  the  pressing  creditor,  with  a 
further  trust  to  pay  debts  to  certain  relatives,  it  was  held  a  prefer- 
ence  in  contemplation  of  bankruptcy.  Morgan  v.  Horseman^  3 
TauTU.  241. 

A  sale  of  part  of  a  trader's  efiects  may  be  an  act  of  bankruptcy, 
if  the  sale  be  in  fact  fraudulent,  without  reference  to  its  being  made 
in  contemplation  of  bankruptcy.  Thus  if  a  sale  take  place  under 
such  circumstances  that  the  buyer  as  a  man  of  business  and  under- 
standing ought  to  suspect  and  believe  that  the  seller  means  by  it  to 
get  money  for  himsell  in  fraud  of  his  creditor,  it  is  fraudulent  and 
an  act  of  bankruptcy.    Cock  v.  CaldecoUt  1 M  and  M.  522. 

Evidence  ^aci  of  bankruptcy — lying  in  prison.']^  This  act  of 
bankruptcy  does  not  relate  to  the  first  day  of  the  imorisonment 
Higgins  V.  MAdam,  3  Young  and  Jar.  1.  Moser  v.  jSTewmant  0 
Bingh.  656^  Sec  Tucker  v.  Barrow^  1  JIf.  and  M  137.  In  order 
to  render  a  lying  in  prison  twenty-one  days  an  act  of  bankruptcy, 
the  arrest  must  be  for  a  subsisting  leeal  debt  Eden^  35.  A  pen- 
alty due  to  the  crown  has  been  considered  a  sufficient  debt.  Cobb 
V.  Synumds,  5  B.  and  A.  516.^  The  time  of  lying  m  prison  com- 
mences from  the  first  arrest,  the  day  of  arrest  being  included. 
Glassington  v.  RawUnSf  3  East^  407,  3  SUark.  IZ.^  Where  bail  is 
I>ut  in,  and  the  defendant  surrenders  in  discharge  of  hb  bail,  the 
time  is  computed  from  the  surrender,  Tribe  v.  Webber j  WiUes^  464 ; 
but,  where  the  bankrupt  was  arrested  in  Kent  on  the  Slst  March, 
and  on  the  8th  May  brought  by  habeas  corpus  to  be  bailed,  and  on 
the  road  to  the  judge's  chambers,  was  permitted  to  call  at  bis  at- 
torney's house,  which  was  out  of  the  county  of  Kent,  whence  he 
was  carried  directly  to  a  judge's  chambers,  to  be  bailed,  and  was 
bailed  accordingly,  and  immediately  surrendered  by  the  bail,  it  was 
held  that  the  act  of  bankruptcy  had  relation  to  the  31st  March. 
Ross  V,  Green,  1  Burr.  437.  if  the  defendant  is  suffered  to  go  at 
large  after  the  arrest,  and  afterwards  returns  into  custody,  the  time 
is  computed  from  the  return.  Barnard  v.  Pahner,  1  Campb.  509* 
Where  the  defendant,  at  the  time  of  the  arrest,  was  sick,  and  con- 
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ieqaently  sufiered  to  remain  some  time  ia  his  own  house,  the  key 
of  which  was  kept  by  the  officer's  follower  not  named  in  the  war- 
rant, the  time  was  held  to  run  from  the  arrest.  Stetens  v.  J€Lck9on^ 
4  Campb.  164,  6  Taunt.  106/  S.  C.  And  so  where  the  jparty  has 
the  benefit  of  day  rules  during  the  period.  Soames  r.  Watts,  1  C. 
and  P.  400.^  If  a  commission  issues  before  the  time  expire,  it 
cannot  be  supported,  though  it  would  be  no  objection  that  the  re- 
quisite time  had  not  expired  when  the  docket  was  struck.  Gordon 
V.  Wilkinson,  8  7!  R.  507,  Wydown's  case,  14  Ves.  80,  Ex-parte 
Dufresne,  I  V.  and  B.  51.  The  arrest  may  be  proved  by  an  ex- 
amined copy  of  the  writ,  and  return  of  cepi  corpus,  or  by  proof  of 
the  writ,  the  warrant,  and  the  arrest,  vide  ante,  o.  304.  The  fact 
of  lying  for  the  twenty-one  days  in  prison  may  oe  proved  by  the 
production  of  the  prison  books.  SaUe  v.  Thomas,  8  B.  and  P,  188, 
ante,p,  112.  The  cause  of  the  commitment  may  be  proved  by 
production  of  the  commiUitur.    Ibid. 

Evidence  of  act  of  bankruptcy—filing  petition  to  take  the  bentfii 
eftke  insolvent  act]  This  act  of  bankruptcy  is  introduced  in  the 
insolvent  act,  7  Gea  IV.  c.  57,  and  is  not  contained  in  the  new 
bankrupt  act  The  office  copy  of  the  petition  is  made  evidence  of 
the  act  of  bankruptcy,  but  it  is  not  to  be  an  act  of  bankruptcy, 
unless  the  party  be  declared  bankrupt  before  the  time  advertised 
]&  the  gazette  for  hearing  the  petition,  or  within  two  calendar 
months  from  the  filing  of  it,  within  which  time  it  will  have  the  ef- 
fect of  avoiding  the  assignment  under  the  insolvent  act. 

Evidence  of  ike  commission  and  assignment,  ^c."]  By  6  Geow 
IV.  c.  16,  s.  06,  it  is  enacted,  that  in  all  commissions  issued  after 
this  act  shall  have  taken  effect,  no  commission  of  bankruptcy,  ad- 
judication of  bankruptcy  by  the  commissioners,  or  assignment  of 
the  personal  estate  of  the  bankrupt,  or  certificate  of  conformity, 
shall  be  received  as  evidence  in  any  court  of  law  or  equity,  unless 
the  same  shall  have  been  first  so  entered  of  record  as  aforesaid  {see 
sect  05),  and  the  Lord  Chancellor  may,  upon  petition,  direct  any 
depositions,  proceedings,  or  other  matter  relating  to  commissions  of 
bankruptcy,  to  be  entered  of  record  as  aforesaid.  Provided,  that 
upon  the  production  in  evidence  of  any  instrument  so  directed  to 
be  entered  of  record,  having  the  certificate  thereon  purporting  to 
be  signed  by  the  person  so  appointed  to  enter  the  same,  or  his  dep- 
uty, the  same  shall,  without  any  proof  of  such  signature,  be  receiv- 
ed as  evidence  of  such  instrument  having  been  so  entered  on  record 
as  aforesaid. 

And  by  section  97  it  is  enacted,  that  in  every  action,  suit,  or 
issue,  office  copies  of  any  original  instrument,  or  writing,  filed  in 
the  office,  or  officially  in  the  possession  of  the  Lord  QianceUor's 
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secretary  of  bankrupts,  shall  be  evidence  to  be  received  of  every 
such  original  instrument  or  writing  respectively. 

The  commission  b  proved  by  producing  it  under  the  great  seal, 
with  the  certificate  of  enrolment  thereon,  as  mentioned  above.  The 
assignment  ought,  in  strictness,  to  be  proved  by  production  of  the 
deea  with  the  certificate  of  enrolment,  and  evidence  of  the  execu- 
tion by  the  commissioners,  but  by  the  gener&l  courtesy  of  practice 
in  the  courts,  it  is  admitted,  unless  notice  to  dispute  it  has  been 

?'ven.  Ttu:ker  v,  Barrow^  1  M.  and  AL  137*  Read  v.  Cooper^  5 
'aunt  89)*  Eden^  353.  However,  in  the  case  of  Hunt  v.  ConnoTf 
U.ChiUy^  Ceil  SlaL  110,  Lord  Tenterden  was  inclined  to  think  the 
bargain  and  sale  (where  necessary  to  be  proved,  in  actions  relating 
to  the  bankrupt's  real  property)  must  be  produced  and  proved  in 
the  same  manner  as  other  deeds;  and  see  Gomersal  v*  Serle,  2  Y. 
and  J.  5.  The  new  bankrupt  act  is  silent  as  to  the  time  of  enrol- 
ment, but  by  27  Hen.  VUI.  c.  16,  the  deed  must  be  enrolled  within 
six  months  after  its  date,  or  it  becomes  null  and  void.  Thomas  v. 
Pophamj  Dyer^  218  (6).  The  title  of  the  assignees  does  not  relate 
back  to  the  date  of  the  bargain  and  sale,  but  only  to  the  time  of  en- 
rolment,  and  therefore,  in  ejectment,  where  the  demise  b  laid  be* 
tween  the  date  of  the  indenture  and  the  enrolment,  the  assignees 
cannot  recover.  Perry  v.  Bowers,  71  Jones,  196.  The  indorsemeat 
on  the  bargain  and  sale  signed  by  the  proper  officer  will  be  conchi* 
sive  evidence  of  the  enrolment,  and  of  the  time  when  it  was  en* 
rolled.  Kinnershy  v.  Orpe,  DougL  66.  R.  v.  Hooper,  3  Price,  495.^ 

If,  in  pursuance  of  the  new  act,  sec.  96,  the  Chancellor  has  di- 
rected any  depositions,  proceedings,  or  other  nriatters  relating  to  the 
commission  to  be  entered  of  record,  as  the  officer  is  not  authorised 
to  make  copies,  it  will  of  course  be  necessary  in  such  cases  to  have 
an  examined  copy  of  the  record.  Eden,  353,  2  PhilL  Ev.  326. 

By  6  Gea  IV.  c.  16,  s.  98,  all* commissions,  conveyances,  and 
other  instruments  relating  to  the  estates  of  bankrupts,  are  from  1st 
Sept  1825,  exempted  from  stamp  duty. 

Eoidence  with  regard  to  the  title  of  assignees  under  joint  and  so- 
farate  commissions,  J^c,']  Where  separate  commissions  have  been 
issued  against  several  persons,  and  the  same  persons  are  appointed 
SNsignees  under  each,  they  may  describe  themselves  as  assignees  of 
those  bankrupts  generally,  and  may  give  evidence  of  a  joint  demand 
due  to  all  the  bankrupts,  ScoU  v.  FrankKn,  15  East,  428,  Streai^ 
field  V.  HaJliday,  8  T.  R.  779,2  Sound.  47,  o  (n),  but  in  such  action 
they  cannot  recover  also  for  separate  demands  due  to  each  of  the 
bankrupts.  Hancock  v.  Haywood,  8  T.  R.  43a  And  where  there 
are  separate  commissions  against  several  partners,  and  different 
assignees  under  each  commission,  in  declaring  for  a  joint  debt  the 
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wmgaees  must  not  describe  tbemielTes  as  joint  asswiees,  but  as  as- 
signees of  each  banknipt  respectively.  Ray  v.  Davist  8  Tcntni. 
134/  3  B.  Moort,  3,  &  C.  The  assignees  under  a  jobt  commisdoD 
against  A.  and  B.  in  suing  on  a  separate  contract  made  with  A*  may 
describe  themselves  generally  as  the  assignees  of  A.  without  notic- 
ing B.  SUmehouse  o.  Da  Sylva,  3  Campb.  899,  Harvey  v.  Morgan, 
2  Stark.  17.*  And  th%  assignees  under  a  joint  commission  against 
two  partners  may  recover  in  the  same  action  debts  due  to  the  part- 
ners jointly,  and  debts  due  to  them  separately.  Graham  v.  <A^^ 
caster f  A  Bingh.  115.*  But  assignees  under  a  loint  commisBion 
against  A.  and  B.  who  have  conunitted  acts  of  banKruptcy  at  diflfer- 
ent  times,  cannot  recover  money  received  by  the  defendant  between 
the  acts  of  bankruptcy,  either  as  money  had  and  received  to  the 
use  of  the  bankrupts,  or  to  the  use  of  the  assignees.  Hogg  t.  Bridges^ 
6  Taunt  200.^  Where  the  assignees  of  two  partners  declared  in 
trover  upon  the  possession  of  the  bankrupts  only,  and  it  appeared  in 
evidence  that  the  greater  part  of  the  goods  in  question  l«Ionged  to 
one  of  the  partners  only,  before  the  commencement  of  the  partner- 
ship, and  had  never  been  brought  into  the  partnership  fund»  and 
that  the  residue  formed  part  of  the  joint  estate.  Lord  Kenyon  held 
that  the  plaintiA  could  recover  the  residue  only,  whereas,  if  there 
had  been  a  count  on  the  possession  of  the  assignees,  as  it  was  a 

C*  'nt  commission,  and  the  assignment  under  such  commissioa  passes 
th  joint  and  separate  efiects,  the  whole  might  have  been  recover- 
ed. Cock  vJ  TSinno,  Seho.  A*.  P.  1316,  and  see  2  Saund.  47,  o  (»> 
Where  the  appointment  of  an  assignee  is  vacated  by  the  Chan- 
cellor and  a  new  assignee  is  appointed,  the  latter  is  assignee  by  re- 
lation, and  may  sue  in  his  own  name  as  assignee  cm  a  contract  made 
by  the  former  assignee.  Aldritt  v.  Kotridge^  I  Bingk.  355.* 

Evidence  in  particular  actions  by  assignees  of  bankrupts.'\  In 
many  cases  of  transactions  between  the  bankrupt  and  others,  after 
an  act  of  bankruptcy  committed,  the  assignees  have  the  option, 
either  of  adopting  the  contract  made  by  the  bankrupt,  and  suing  the 
party  in  kn  action  of  assumpsit,  or  of  disaffirming  the  contract,  and 
suine  him  for  damages  in  an  action  of  trover.  They  cannot,  however, 
disamnn  the  transaction,  if  it  appears  that  they  have  once  affirmed 
it  Brewer  o.  Sparrow,  7  B.  and  C.  310.*  Therefore,  where  assignees 
had  recovered  a  sum  of  nxNoey  from  the  bankrupt's  banker,  which 
had  been  received  bv  him,  and  the  amount  of  which  had  been  paid 
over  to  a  creditor  of  the  bankrupt,  with  a  knowledge  of  the  bank- 
ruptcy, it  was  held  that  they  could  not  sue  the  creditor  who  had  re- 
ceived it ;  for  having  disaffirmed  the  banker's  acts  in  the  former 
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action,  tbej  could  not  in  the  prefent  luit  affirm  diem  as  pajmenti 
of  the  bankrupt's  money,  yemcn  v.  Hanson^  2  T.  R,  287.  So 
where  the  bankrupt*  before  his  bankruptcy,  had  purchased  goods 
on  credit,  and  re-sold  them,  fraudulently,  at  under-prices,  it  was 
ruled  that  assumpsit  for  goods  sold  and  delivered  could  not  be 
maintained  by  the  assignees  against  the  purchaser  to  recover  the 
difference  in  value,  which  would  be  both  to  affirm  and  disafirm  the 
contract  Burra  v.  Clarke  4  Campb.  355.  Money  had  and  re- 
ceived has  been  held  to  be  maintamable  against  a  person,  who, 
aft^r  taking  the  goods  of  the  bankrupt  in  execution  after  an  act  of 
bankruptcy,  has  taken  them  under  a  bill  of  sale  from  the  sheriff 
Reed  t>.  JameSf  I  Stark*  134.*  And  where  a  bankrupt,  after  an 
act  of  bankruptcy,  contracted  with  a  factor,  to  whom  he  had  de- 
livered goods  for  sale,  and  who  had  accepted  a  bill  upon  the 
strength  of  the  goods,  to  return^  the  goods  if  he  would  return  the 
bill,  and  did  return  the  bill,  it  was  ruled  that  the  ass^ees  might 
adopt  this  contract  and  recover  against  the  factor  for  the  non-de- 
liveiT  of  the  goods.    Butler  v.  Carver^  2  Stark.  433.' 

Where  the  goods  of  the  bankrupt  have  been  converted  by  die 
defendant,  either  before  or  after  the  bankruptcy,  the  assignees 
may  recover  their  value  in  an  action  of  trover.  ^  Where  there 
has  been  a  tortious  taking  rince  the  bankruptcy,  such  taking  is  a 
sufficient  conversion ;  but  where  there  has  been  a  collusive  sale  of 
the  goods  by  the  trader  in-  contemplatk>n  of  bankruptcy,  there 
will  be  no  conversion  without  evidence  of  a  demand  and  refusal 
Nixon  V.  Jenkins^  2KB,  135,  an^e,  p.  405.  In  some  cases,  although 
trover  will  lie,' jet  it  is  necessary  to  bring  assumpsit,  in  order  to 
recover  substantial  damages,  xhus,  where  after  his  bankruptcy 
the  bankrupt  drew  a  check  in  favour  of  one  of  his  creditors,  upon 
his  bankers,  who  paid  the  check,  it  was  held  that  the  assignees 
could  not  recover  the  amount  of  the  money  in  trover  against  the 
creditors,  but  only  the  value  of  the  paper.  Matthew  o.  SherweUf 
2  Taunt  439,  and  see  Walker  v.  Laing,  7  TavM.  56a>  A  sheriff 
who  seizes  and  sells  the  goods  of  the  bankrupt  after  an  act  of  bank* 
mptcy  committed,  is  liable  in  trover,  although  he  had  no  notice  of 
the  act  of  bankruptcy.    Patter  v.  Starhie^  cited  4  M.  and  S.  960. 

Evidence  in  particular  actions — as  to  reputed  oumen itp.]  By  6 
(xea  IV.  c.  16,  s.  72,  if  any  bankrupt  at  the  time  he  becomes  bank- 
rupt, shall,  by  the  consent  and  permission  of  the  true  owner  thereof, 
have  in  his  possession,  order,  or  disposition,  any  goods  or  chattels, 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon  him 
the  sale,  alteration,  or  disposition,  as  owner,  the  commissioners  shall 
have  power  to  sell  the  same  for  the  benefit  of  the  creditors. 

All  personal  goods  and  chattels  are  within  the  statute,  as 
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SUfken*  V.  Sole,  cited  I  Ves.  95%  Ex  parte  Bwrm,  1  Jmc  cMd  W. 
878 ;  and  utensib  of  trade,  Lirigard  v.  Messiter^  1  B.  and  C.  908/ 
Sinclair  v.  StephensoUt  2  Bingh.  524,*  unless  such  utensils  are  ktt 
and  there  is  a  usage  of  trade  for  the  utensils  to  be  let,  Horn  iv 
Baker ^  9  East,  215,  239;  so  stock,  Ez  parU  Richardson,  Bucks 
480 ;  bills  of  exchange,  Homblower  v.  Proud,  2  B,  and  A*  327  ; 
policies  of  insurance,  Falkener  v.  Case,  3  Br.  C.  C.  125 ;  shares  in 
a  public  company.  Nelson  v.  London  Ass.  Co.,  2  5.  and  S.  292 ;  and 
in  a  newspaper,  Longman  v.  Tripp,  2  JV.  /2. 67 ;  have  been  held  to 
be  within  the  statute. 

In  order  to  bring  the  oase  within  the  statute  the  assignees  shoald, 
in  general,  give  some  evidence  beyond  that  of  mere  possession. 
Where  the  bankrupt  has  once  been  the  owner  of  the  property  in 
question,  the  mere  fact  of  possession  may,  it  is  said,  raise  a  pre- 
sumption that  he  continues  in  possession  as  reputed  owner ;  but 
where  the  bankrupt  has  never  been  the  real  owner,  possession 
may  not  of  itself  show  him  to  be  reputed  owner,  and  it  would  then 
be  necessary  for  the  assignees  to  establish  that  fact  by  other  evi- 
dence. Lingard  v.  Messtter,  1  B.  and  C.  308.^  Where  it  appears 
in  evidence  that,  in  some  instances,  articles  used  in  colleries  belmig 
to  the  tenants^  and  that  in  others  they  do  not;  that,  though  in 
some  cases  the  landlord,  in  demising  colleries,  permits  the  lessee, 
on  certain  conditions,  to  have  the  use  of  the  fixtures  and  other 
things  during  the  demise,  yet  that  in  other  instances  they  belong 
absolutely  to  the  lessee ;  then  if  the  possession  of  such  things  is 
consbtent  with  the  fact  of  a  person  being  absolute  owner,  and  also 
of  his  not  being  absolute  owner,  the  mere  possession  of  such  things 
ought  not  to  raise  an  inference  in  the  mind  of  any  cautious  person 
acquainted  with  the  usage  that  the  person  in  possession  is  the 
owner.  Per  Abbott,  C.  J.,  Storer  v.  Hunter,  3  B,  and  C.  376,^  see 
TTiackthwcute  v.  Cock,  3  Taunt.  487,  post.  In  order  to  prove  the 
-  bankrupt  reptUed  owner,  evidence  of  reputation  is  admissible,  OUver 
0,  Bartlett,  1  B.  and  B.  269  ;^  and,  on  the  other  hand,  evidence  of 
a  contrary  reputation  is  admissible  for  the  defendant  Gfitrr.  «• 
Ruiton,  noU.  327."  Thus,  evidence  of  the  bankrupt  being  in  pos* 
session  of  furniture,  &c.,  u'nder  an  agreement  which  was  notorious 
in  the  neighbourhood,  was  held  to  take  the  case  out  of  the  statute. 
MuUer  v.  Moss,  1  M  and  S.  835. 

Evidence  of  remUed  ownership  ''  at  the  time  he  becomes  bank' 
rupL*^"]  Goods  which  have  come  to  the  possession  of  the  bankrupt 
after  the  act  of  bankruptcy,  are  not  within  the  statute.  Lyon  v. 
Weldan,  2  Bingh.  334."  So  if  the  goods  are  taken  out  of  the  pos- 
session of  the  bankrupt,  before  the  act  of  bankruptcy,  th^y  will 
not  pass  to  the  assignees.  Thus  where  the  purchaser  of  goods 
Wine  at  a  wharf  received  a  delivery  order  from  the  seller,  but  suf* 
iered  them  to  remain  in  the  name  of  the  seller  for  several  months, 
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during  "whidi  time  ihe  seller  disposed  of  a  part,  till,  upon  notice  of 
the  seller's  insolvency,  the  purchaser  had  the  goods  transferred 
into  his  own  name  nine  days  before  the  seller's  bankruptcy,  it  was 
held  that  the  goods  did  not  pass  under  the  statute*  Jones  o.  Dwyetf 
15  Eastf  2L  So  where  the  purchaser  took  possession  the  day  bC" 
fore  the  bankruptcy.  Arboum  v,  Williams^  /Z.  and  AL  72  ;  but  see 
Darby  v.  Smkk,  8  T.  R.  82, 15  East,  26.  fiut  a  removal  on  the 
same  day,  but  before  the  act  of  bankruptcy,  will  not  take  the  case 
out  of  the  statute.    Arbouin  v*  WUHams,  R.  and  M,  72.     . 

Emdence  ofrepuied  ownership — *'  by  consent  and  permission  <f 
the  true  oumer."]  The  property  of  inmnts,  who  cannot  consent,  is 
Dot  within  the  statute.  Finer  v,  Cadell,  3  Esp.  68.  So  stock, 
transferred  by  the  accountant  general  into  the  name  of  the  mortga- 
gor, without  the  privity  <rf  the  mortgagee,  will  not  pass.  Ex  parte 
Richardson,  Buck^  480.  fiut  where  a  trustee  sold  and  let  the  pur- 
chaser into  possession  before  payment,  the  case  was  held  to  be 
within  the  statute,  for  by  the  **  true  owner,"  the  legal  owner  is 
intended.  Ex  parte  Dale,  Btick,  365. 

Evidence  ofrepuied  ownership — ^^  have  in  his  possession,  order ^ 
or  {/tspontion."]  Where  a  warrant  was  directed  to  a  trader's  ser- 
vant and  another  person,  as  special  bailiffi,  who  took  possession  of 
the  goods  in  the  shop,  but  the  business,  without  the  trader's  inter- 
ference, was  carried  on  apparently  as  usual,  it  was  held  that  the 
possession  of  the  servant  was  the  possession  of  the  master,  and  that 
the  case  was  within  the  statute.  Jackson  v,  Irvin,  2  Campb*  48. 
Toussaint  v.  Hartop,  Bolt  335 ;"  and  see  Doker  v.  Hasler,  2  Sing. 
479.i  Where  a  trader  gave  a  creditor  an  order  to  receive  a  cer- 
tain sum  of  money  in  the  hands  of  A.,  whom  he  directed  to  transmit 
it  to  the  creditor,  and  whilst  the  money  was  in  the  hands  of  the 
carrier  the  trader  became  bankrupt,  Lord  Ellenborough  was  of 
opinion,  that  while  the  money  was  in  the  hands  of  the  carrier  the 
proper^  remained  unaltered,  and  that  the  case  was  within  the 
statute.  Hervey  v.  Liddiard,  1  Stark.  123.«  But  the  possession  of 
a  pawnee  is  not  the  possession  of  the  bankrupt  pawnor,  so  as  to 
bring  the  goods  pawned  within  the  statute.  Greening  v.  Clerk,  4 
£.  and  C.  316.'  Where  the  goods  were  by  agreement  left  in  the 
vendor's  possession,  but  the  purchaser  marked  them  with  his  ini- 
tials, they  were  held  to  be  within  the  sttftute,  Knawlest).  Horsfall,  5 
B.  and  A.  134,"  Lingardv.  Messiier,  1  B.  and  C.  308  ;*  but,  where 
wine  sold  by  the  bankrupt  was,  for  the  purchaser's  convenience, 
bottled  and  deposited  in  the  bankrupt's  cellar,  set  apart  in  a  parti- 
cular bin,  marked  with  the  purchaser's  seal,  and  entered  in  the 
bankrupt's  books  as  belonging  to  the  purchaser.  It  was  held  not  to 
be  witUn  the  statute.    Ex  parte  Marrable,  1  G.  and  J.  402.    Car- 
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ruiherM  d.  Paynes  5  Bingh,  370.*     So  where  A.  deposited  with  B. 
as  a  security,  certain  warrants  of  the  West-India  Dock  Company 
for  sugars  deposited  in  their  warehouses,  and  entered  in  his  name 
in  their  books,  and  the  companj  assented  to  the  transfer,  and  A. 
afterwards  became  bankrupt,  it  was  held  that  the  sugars  did  not 
pass  to  A.N  assignees,  as  the  transfer  of  the  warrants  was  a  con»- 
plete  transfer  of  the  possession  before  the  bankruptcy.     Lucas  v, 
jDorrieUy  1  B.  Moore^  29.^    If  a  symbolical  delivery  only  can  be 
made,  it  is  sufficient  to  take  the  case  out  of  the  statute.    ManUm  «. 
Moore^  7  7.  R.  67.    Mair  v.  Glennie^  4  M.  and  S.  240.    Brown  ty. 
Heatkcote^  1  Aik,  160.      Where  a  person  entitled  to  take  out  let- 
ters of  administration  neglected  to  do  so,  but  remained  in  posses- 
sion of  the  goods  of  the  intestate,  and  became  bankrupt,  the  case 
was  held  within  the  statute.      Fox  v,  Fisher^  3  B.  and  A,  13&^ 
Where  A.,  a  dyer,  having  purchased  a  plant  of  fi.,  resold  it  to  hiau 
and  B.  never  took  actual  possession,  but  demised  it  to  A.  for  three 
years,  during  which  time  A.  be<5to)e  bankrupt,  the  plant  was  held 
to  pass  to  his  assignees.    Bryson  v.  WyHtt  1  B.  and  P.  88  (a).     So 
where  a  creditor  purchased  under  a  bill  of  sale  from  the  sherifl^  cer- 
tain machinery  ot  his  debtor  taken  in  execution  at  his  suit,  and 
having  marked  them  with  his  initials,  demised  them  to  his  debtor, 
it  was  held,  that  as  the  change  of  ownership  was  not  notorious,  the 
machinery  passed  to  the  assignees  of  the  debtor.     Lingard  xk 
Messiter,  1  B.  and  C.  308.'  See  Storer  v.  Hunter^  3  B.  and  C.  368,' 
Horn  V.  Baker ^  9  EasU  215,  Lingham  v.  Biggs,  I  B.  and  P.  83. 
Where  a  testator  directed,  in  case  his  son  should  carry  on  his  trade, 
that  his  lease  and  furniture  should  not  be  sold,  but  tliat  his  trustees 
should  permit  his  widow  and  children  to  reside  in  his  dwelling- 
house,  and  have  the  use  of  the  furniture,  it  was  held  that  the  fur- 
niture did  not  pass  to  the  assignees  of  the  mother  and  son,  who  had 
carried  on  the  trade.      Ex  parte  Martin,  2  Rose,  331.     So  furni- 
ture left  to  trustees  to  be  enjoyed  with  a  mansion-house,  and  not  to 
be  removed  without  the  leave  of  the  trustees.    Earl  of  Shawls,  tu 
Russell,  1  B.  and  C.  666." 

So  where  household  furniture  and  stock,  in  pursuance  of  an 
agreement  for  sale  of  a  dweliin^house,  and  the  household  furni- 
ture and  stock  therein,  were  left  in  the  dwelling-house,  in  the  pos- 
session of  the  seller,  for  three  months  after  the  sale,  they  were  held 
not  to  be  in  his  order  and  disposition  on  his  becoming  bankrupt 
within  the  three  months,  the  sale  being  notorious  in  the  ne^hbour- 
hood.    MuBer  v.  Moss,  1  M,  andS*  335. 

But  where  a  house  was  let  with  a  covenant  to  determine  the  lease 
on  the  lessee  committing  an  act  of  bankruptcy,  and  by  another 
deed  the  furniture  of  the  house  was  demised  subject  to  a  similar 
covenant,  it  was  held  that  the  furniture  passed  to  the  assignees  of 

•  15  Eog.  Com.  Law  Rape  447.    «  S  Id.  105.    "^  t  Id.  S4S.    «  8  Id<  83. 
7  10  Id.  117.    -8^.178. 


Actions  by  Msignees  of  Bankrupts.  Ail 

the  lesmee,  who  became  baDknipt,  the  juiy  having  found  that 
he  was  the  reputed  owner  of  the  furniture*  Hickenbotham  o.  Groves^ 
2  C.  and  P.  492.* 

Where  a  trader  authorized  a  broker  employed  by  him  to  di^traiOi 
to  pay  a  debt  due  to  him  by  a  third  person,  and  the  broker  prom- 
ised such  third  person  to  pay  him  the  same,  it  was  held  that  the 
assignees  could  not  recover  the  amount  of  such  debt,  although  he 
did  not  pay  it  until  after  commission  issued.  Bedford  v.  Pickerings 
8  C.  a7id  P.  90.* 

Groods  sent  upon  sale  or  return  to  a  trader,  are  within  his  posses- 
sion, order  and  disposition,  and  pass  to  his  assignees.  Livesay  v* 
Hoodt  2  Campb.  83.  And  where  there  was  a  custom  that  the  pur* 
chasers  of  hops  should  leave  them  in  the  vendor's  warehouse  for 
the  purposes  of  sale,  undistinguished  from  his  other  stock,  they 
were  held  to  pass  to  bis  assignees.  Thacktkwaite  v.  Cook^  8  TaunL 
487;  see  5  B.  and  A.  144,*^  3  B.  and  C.  376;*  but  where  goods 
sent  on  sale  or  return,  the  trader  to  return  such  as  he  should  not 
approve  of,  arrived  only  the  day  before  the  trader's  bankruptcy^ 
they  were  held  not  to  pass  to  hb  assignees,  for  he  should  have  been 
allowed  a  reasonable  time  to  have  selected  such  goods  as  he  waji 
disposed  to  retain.    Gibson  v.  Bray,  8  TaunL  76.' 

Uoods  belonging  to  a  woman  living  with  the  trader  as  his  wife, 
and  asserting  herself  to  be  his  wife,  will  pass  to  his  assignees,  J(fa^« 
V.  Cadell^  Cowp.  232;  but  where,  on  marriage,  goods  are  vested  in 
trustees  for  the  separate  use  of  the  wife,  in  order  to  enable  her  to 
carry  on  a  separate  trade,  and  the  husband  to  live  with  her,  if  be 
do  not  intermeddle  with  them,  and  there  be  no  fraud,  such  effects 
will  not  pass  to  the  assignees  of  the  husband ;  but  whether  the 
trade  be  carried  on  solely  by  the  wife,  or  jointly  with  the  husband, 
is  a  question  of  fact  for  the  jury ;  and  if  they  determine  the  latter^ 
the  effects  will  pass  to  the  assignees.  Jarman  v.  WooUoUm^  3  T»  R* 
618.  See  also  Dean  o.  Broion,  5  B,  and  C.  33G.' 

It  was  held  in  one  case  that  the  share  of  a  dormant  partner  is 
not  within  the  statute,  the  ostensible  partner  having  become  bank- 
rupt, ColdweU  V,  Gregory,  1  Price,  1 19 ;  but  this  case  has  been 
much  doubted.  Ex  Parte  Dyster,  2  Rose,  256,  and  may  be  consid- 
ered as  overruled  by  the  following  decision.  A.  and  B.  were  part- 
ners, but  the  whole  business  was  carried  on  by,  and  in  the  name  of 
A.,  B.  not  appearing  to  the  world  as  a  partner.  At  the  dissolution 
of  the  partnership,  all  the  joint  stock  and  efiects,  by  agreement, 
were  left  in  the  hands  of  A.,  who  was  to  receive  and  pay  all  the 
debts  due  to  and  from  the  concern.  After  carrying  on  the  business 
for  a  year  and  a  half,  A.  became  bankrupt.  It  was  held  that  the 
partnership  propertv  passed  to  his  assignees.  Ex  parte  Enderbyf 
2  B.  and  C.  ddQ,""  406 ;  and  see  Ex  parU  Barrow,  2  Rose,  252. 
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A  Mtp  regbtered  id  the  name  of  one  partner,  bat  suflered  to  lie 
in  the  possession^  order,  and  disposition  of  the  partnership,  will  pass 
under  the  assignment  of  the  joint  estate.  Ex  parte  Bvmj  1  J,  and 
W.  873.  Upon  the  sale  or  mortgage  of  a  ship  at  sea,  the  transfer 
being  srmbolical  by  delivery  of  the  grand  bill  of  sale,  upon  the  re* 
torn  of  the  ship,  the  transfer  will  be  invalid  if  the  purchaser,  after 
notice,  neglect  to  take  possession,  or  notify  the  transfer  to  the  cap- 
tain. Mair  v.  Glenrde^  4  jif.  and  S.  240.  Richardson  v.  CampbelL 
5  B.  and  A.  196.* 

And  by  4  Gea  IV.  c  41,  s.  44,  where  any  transfer  of  any  ship 
or  vessel,  or  any  share  thereof,  shall  have  been  made  as  a  security 
for  the  payment  of  any  debt,  either  by  way  of  mortgage,  or  of  any 
assignment  to  a  trustee,  for  the  purpose  of  selling  for  the  payment 
of  any  debt,  if  such  transfer  shall  have  been  duly  registered  accor- 
ding to  the  provisions  of  the  act,  the  interest  of  tne  mortgagee  shall 
not  be  afiected  by  the  bankruptcy  of  the  mortgagor,  notwithstand- 
ine  that  the  ship  was  at  the  time  in  the  possession,  order,  and  dispo- 
sition of  the  bankrupt,  and  that  he  was  reputed  owner.  See  Robin* 
mm  V.  Macdowellf  5  M,  and  S.  228,  Kirby  o.  Hodgson^  1  £•  and  C 

Enidence  of  reputed  ownership — in  the  bankrupts  possession  as 
exeaUor.']  (joods  of  a  testator  or  intestate,  in  the  possession  of  the 
bankrupt,  as  executor  or  administrator,  are  not  within  the  statute. 
Ex  parU  Ellis,  1  Atk.  101,  4  7.  R.  629.  So  where  the  wife  of  the 
banlcrupt  is  executrix.  Viner  v.  CadelU  8  Esp*  68.  And  even 
money,  if  it  can  be  specifically  distinguished,  will  not  pass  to  the 
assignees.  Per  Lord  Mansfield,  3  Bvrr.  1369,  3  Jtf.  and  S.  57a 
See  Fox  v,  Fisher ,  3  fi.  ani  A.  135.' 

Evidence  of  reputed  ownership — in  the  bankrupCs  possession  as 
factor,']  Goods  in  the  bankrupt's  possession  as  factor  will  not  pass 
to  his  assignees.  B.  JV,  P,  42.  Per  Lord  Mansfield,  Mace  v.  Cadell, 
Coiop.  233.  If  the  factor  has  sold  the  goods  and  received  the 
proceeds  before  the  bankruptcy,  the  principal  must  come  in  with  the 
rest  of  the  creditors  and  prove,  ScoU  v.  Surman,  WiUes,  400 ;  but  if 
the  factor  takes  notes  in  payment,  ibid.,  or  exchanges  the  original 
goods  for  other  goods,  Whitecombe  v.  Jacob,  1  Salk.  160,  the  notes 
or  goods  are  the  property  of  the  principal,  and  do  not  pass  to  the 
assignees,  ^ee  Taylor  v.  Plumer,  3  M.  and  S.  562;  and  it  the  goods 
have  been  sold,  and  the  price  has  not  been  paid  before  the  bank- 
ruptcy of  the  factor,  and  the  assignees  receive  the  money,  the 
principal  may  sue  them.  Scott  v,  Surman,  Willes,  400. 

Evidence  of  reputed  ownership — in  the  bankrupts  possession  far 
a  particular  purpose.']    Where  goods  are  in  the  oankrupt's  posses- 
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tton  for  a  particular  purpose,  thej  do  not  pass  under  the  statute 
to  his  assignees.  Thus  bills  deposited  by  a  customer  with  hii 
banker,  and  entered  as  cash  (whether  indorsed  by  the  customer  or 
not),  for  the  purpose  of  obtaining  payment,  which,  by  the  London 
hankers,  are  usually  entered  short  (thatl^,  not  carried  to  the  custo- 
mer's credit  as  cash  till  paid),  do  not  pass  to  the  assignees  of  the 
banker  on  his  becoming  bankrupt  Giles  v,  Perkins^  9  EasLt  12. 
Ex  parte  Sergeant  1  Rose,  153.  A  customer  was  in  the  habit  of 
indorsing,  and  paying  into  his  banker's  hands,  bills  not  due,  which, 
if  approved,  were  immediately  entered  (as  bills)  to  hb  credit,  to 
the  full  amount,  and  he  was  then  at  liberty  to  draw  for  that  amount 
by  checks  on  the  bank.  The  customer  was  chargedintcrest  upon 
all  cash  payments  to  him  from  the  time  when  made,  and  upon  all 

fayments  by  bills  from  the  time  when  they  were  due  and  paid,  and 
ad  credit  for  interest  upon  cash  paid  into  the  bank  from  the  time 
of  the  payment,  and  upon  bills  paid  in  from  the  time  when  the 
amount  of  them  was  received.  The  bankers  paid  away  such  bills 
to  their  customers  as  they  thought  fit  The  bankers  having  be* 
come  bankrupt,  it  was  held  that  the  bills  paid  in  by  the  customer, 
and  remaining  in  specie  in  the  banker's  hands,  did  not  pass  to  the 
assignees,  the  cash  balance,  independently  of  the  bills,  being  in  fa* 
vour  of  the  customer  at  the  time  of  the  bankruptcy.  THumipson  v. 
Giles,  2  B.  and  C.  422.*  But  where  bills  are  not  remitted  for  a 
particular  purpose,  but  to  be  discounted,  and  they  are  discounted 
accordingly,  they  pass  to  the  assignees.  Carsiairs  v.  Bates,  8 
Campb.  301,  2  J3.  and  C.  432."  So  where  hills  are  sent  by  one 
trader  to  another  trader,  on  a  general  running  account,  Bent  v* 
Puller,  5  P,  R.  494 ;  or  where  there  is  an  exchange  of  bills  for  bilk. 
Hombbwer  v.  Prtmd,  2  B.  and  A.  327 ;  see  Parke  v.  EHOson,  1 
East,5M. 

A.  and  B.  agreed  that  B.  should  purchase  of  A.  the  light  gold 
coin  which  he  should  send,  at  a  stated  price,  and  that  A.  should 
from  time  to  time  draw  upon  B.  for  the  money  due  upon  such 
sale,  and  that  B.  should  also  from  time  to  time  accept  other  bilb 
drawn  by  A.  for  his  own  convenience,  for  which  A.  was  to  remit 
value :  after  they  had  acted  under  this  contract  for  some  time,  B. 
became  a  bankrupt,  being  under  acceptances  to  a  large  amount ; 
and  A.,  not  knowing  of  the  bankruptcy,  sent  a  quantity  of  light 
gold  and  bills,  to  enable  B.  to  discharge  the  acceptances,  which  par- 
cel was  taken  by  B.'s  assignees.  It  was  held  that  A.,  who  had 
since  paid  B.'s  acceptances,  might  recover  back  the  gold  and  bills 
sent  after  B.'s  bankruptcy,  on  the  ground  that  they  were  sent  for 
the  particular  purpose  of  paying  those  acceptances,  and  that,  as 
the  purpose  was  not  answered,  the  property  in  the  gold,  &c.  re* 
mained  in  A.,  for  whom  B.  should  be  considered  as  tne  factor  or 
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banker.     TofAe  9.  BoOingsworth,  5  T.  R.  215,  2  K  BL  501, 

s.  a 

Where  A.  bnving  agreed  to  leud  B.  200L  to  be  applied  to  a  speci- 
fic parpoae,  drew  a  check  on  his  banker  for  that  sum,  and  deliver- 
ed it  to  B.y  who  aflerwarfls  became  bankrupt,  and  R  not  having 
ined  the  check  returned  it  to  A.  after  having  committed  an  act  of 
bankmptcj,  it  was  held  that  B.*8  assignees  could  not  maintain  tro- 
ver lor  the  check.  Afoore  v.  Barthropf  1  B.  and  C.  5."  And  where 
A.  advanced  money  to  B.,  then  lying  in  prison,  for  the  purpose  of 
•ettKngwith  his  creditors,  and  the  purpose  failing,  part  of  such  010- 
ney  was  repaid  to  A.  by  B.,  who  became  bankrupt  by  lyii^  two 
months  in  prison,  it  was  held  that  the  assignees  could  not  recover 
the  money  so  repaid.  Toovey  v,  MQnty  2  B,  and  A.  683.  If  mo- 
ney received  by  an  overseer  of  the  poor  be  kept  apart  from  his 
generalproperty,  it  will  not  pass  to  his  assignees.  It.  o.  Egging- 
tan,  I  T\R.  870. 

Evidence  ofrefftdtd  ownership — in  the  bankmpfs  possession  as 
intsteeA  Properly  which  is  in  the  bankrupt's  nanos  as  trustee 
only,  will  not  pass  under  the  assignment  to  his  assignees.  Winck 
n.  keeley,  1  T.  R.  619.  Smith  «.  Pickering,  Peake,  50.  Tayler  v, 
Kumer,  8  JIf.  and  S,  576. 

Defence, 

The  defendant  may  either  controvert  the  title  of  the  plaintifi  as 
assignees,  or  the  cause  of  action.  He  cannot,  however,  dispute  the 
bankruptcy,  i.  e.  the  petitioning  creditor's  debt,  the  trading,  and 
the  act  of  bankruptcy,  where  the  bankrupt,  being  within  therealm« 
has  not,  within  two  months  after  the  adjudication,  given  notice  of 
bis  intention  to  dispute  the  commission,  provided  the  action  be  for  a 
debt  or  demand,  for  which  the  bankrupt  might  have  sustained  an 
action,  ante,  p»  413.  And  in  all  cases  in  which  the  defendant  in^ 
lends  to  dispute  the  bankruptcy,  he  must  give  notice  of  the  mat- 
ters which  he  intends  to  dispute,  ante,  p.  414.  Where  it  is  compe- 
tent to  the  defendant  to  dispute  the  bankruptcy,  and  such  notice 
has  been  given,  but  the  bankrupt  himself  has  given  no  notice,  the 
defendant  cannot  take  advantage  of  the  want  of  a  proper  petition- 
ing creditor's  debt,or  of  the  imperfect  evidence  of  the  trading,  or  of 
the  act  of  bankruptcy,  ante,  414.  He  may  show  that  the  act  of 
bankruptcy  was  a  concerted  one;  but  it  has  been  held  to  be  no 
defence  to  show  that  the  commission  issued  by  the  desire  and  at 
the  re<|uest  of  the  bankrupt.  Shaw  v.  WUhams,  R.  and  M.  19. 
Though  a  diflerent  rule  prevails  in  bankruptcy.  Ex  parte  Grant 
1  O*  and  J.  17,  Eden,  14« 
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In  proof  that  the  ttct  of  bankruptcy  was  fraudulent,  the  defend* 
ant  maj  give  in  evidence  declarations  of  the  bankrupt  before  his 
bankruptcy,  *'  that  he  did  not  owe  10/.  to  any  one/'  and  an  inquiry 
**  whether  a  friemlly  commission  could  not  be  issued?"  Thompson, 
w.  Bridges,  2  B.  Moore^  370.* 

Admitting  the  bankruptcy,  the  defendant  may  show  that  the  pro- 
perty claimed  did  not  in  fact  pass  to  the  assignees  under  the  asagn« 
ment ;  as  for  instance,  that  though  claimed  as  property  in  the  jpos- 
session  of  the  bankrupt  as  reputed  owner,  it  was  in  fact  in  his  pos- 
session as  trustee  or  factor.  Vide  supra. 

What  payments  to  and  by^  and  transactions  with  the  bankrupt^ 
oregoodA  The  defendant  may  protect  himself  by  insisting  that  be 
comes  within  the  clauses  of  the  bankrupt  act  by  which,  in  various 
cases,  transactions  with  the  bankrupt,  without  notice  of  his  bank- 
ruptcy, are  declared  good.  * 

By  6  Geo.  IV.  c.  16,  s.  81,  all  conveyances  by,  and  all  contracts 
and  other  dealings  and  transactions,  by  and  with  any  bankrupt, 
honAfide  made  and  entered  into  more  than  two  calender  months  be- 
fore the  date  and  issuing  of  the  commission  against  him,  and  all  ex- 
ecutions and  attachments  against  the  lands  and  tenements,  or  goods 
and  chattels  of  such  bankrupt,  bond  fide  executed,  or  levied,  more 
than  two  calender  months  before  tike  issuing  of  such  commission, 
shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  him 
committed,  provided  the  person  or  persons  so  dealing  with  such 
bankrupt,  or  at  whose  suit,  or  on  whose  account  such  execution  or 
attachment  shall  have  issued,  had  not,  at  the  time  of  such  convey- 
ance, contract,  dealing,  or  transaction,  or  at  the  time  of  executing 
or  levying  such  executioner  altachment,  notice  of  any  prior  act  of 
bankruptcy  by  him  committed ;  provided  also  that  where  a  com- 
mission has  been  superseded,  if  any  other  commission  shall  issue 
against  any  person  or  persons  comprised  in  such  first  commission, 
within  two  calendar  months  next  after  it  shall  have  been  superseded, 
no  such  conveyance,  die  shall  be  valid,  unless  made,  Slc.  more 
than  two  calendar  months  before  the  issuing  of  the  first  commission. 
See  Tucker  V.  Barrow,  1  JIf.  and  M,  137. 

On  a  commission  issuing  on  May  14th,  a  dealing  on  March  14th 
is  valid,  as  *'  more  than  two  calendar  months  before  the  issuing  of 
the  commission."  Cowie  v.  Harris,  1  M,  andM.  141. 

By  sectk>n  83,  all  payments  really  and  bond  fide  made,  or  which 
shall  hereafler  be  made,  by  any  bankrupt,  or  by  any  person  on  his 
behalf,  before  the  date  and  issuing  of  the  commission  against  such 
bankrupt  (such  payment  not  being  a  fraudulent  preference  of  such 
creditor),  uiall  be  deemed  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed ;  and  all  payments  really 
and  bond  fide  made,  or  which  shall  hereafter  be  made  to  any  bank- 
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nipt  before  the  date  and  issuing  of  the  commisaon  against  such 
bankrupt,  shall  be  deemed  yalid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed ;  and  such  creditor  shall 
not  be  liable  to  refund  the  same  to  the  assignees  of  such  bankrupt, 
provided  the  person  so  dealing  with  the  said  bankrupt  had  not  at 
time  of  such  payment  by  or  to  such  bankrupt,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed. 

It  b  not  necessary  that  the  payment  should  be  of  a  precedent 
debt  to  bring  the  case  within  the  statute.  Thus  where  A.  purchas- 
ed of  B.,  a  hop-merchant,  a  library,  and  paid  him  the  value,  B.  at 
that  time  having  committed  an  act  of  bankruptcy  of  which  A.  had 
no  notice,  it  was  held  that  B.  was  protected  by  the  above  clause. 
Hin  V.  Famellj  9  B.  and  C.  45.'  See  also  Churchill  v.  Crease,  5 
Bingh.  177.«  Bishop  d.  Hombbwer,  3  B.  and  C.  415.'  A  payment 
by  a  partner  who  has  committed  an  act  of  bankruptcy,  of  a  part- 
nership debt  due  before  the  bankruptcy,  to  a  creditor  who  has  no- 
tice of  the  act  of  bankruptcy,  is  not  protected  by  this  statute. 
Craven  v.  Edmondson,  6  Bingh.  734.* 

Though  notice  of  a  docket  may  not  of  itself  be  esteemed  notice 
of  an  act  of  bankruptcy,  yet  connecting  such  a  notice  with  the  dr« 
cumstance  of  the  defendants'  requiring  security  before  they^  owde 
the  payment,  a  jury  will  be  justified  in  finding  the  fact  of  mtieeb 
Sprattv.  Hothouse f  4  Bingh.  181.* 

By  section  83,  the  issuing  of  a  commission  shall  be  deemed  notice 
of  a  prior  act  of  bankruptcy  (if  an  act  of  bankruptcy  had  been  ac- 
tually committed  before  the  issuing  of  the  commission),  if  the  ad- 
{'udication  of  the  person  or  persons  against  whom  such  commission 
las  issued  shall  have  been  notified  in  the  LoYidon  Gazette,  and  the 
person  or  persons  to  be  afiected  by  such  notice  may  reasonably  be 
presumed  to  have  seen  the  same. 

By  section  84,  no  person,  or  body  corporate,  or  public  company, 
having  in  his  or  their  possession,  or  custody,  any  money,  goo^ 
wares,  merchandizes,  or  efiects,  belonging  to  any  bankrupt,  shall 
be  endangered  by  reason  of  the  payment  or  delive^  thereof  to  the 
bankrupt,  or  his  order,  provided  such  person  or  company  had  not, 
at  the  time  of  such  delivery  or  payment,  notice  that  such  bankrupt 
had  committed  an  act  of  bankruptcy. 

By  section  85,  if  any  accredited  agent  of  any  body  corporate,  or 
public  company,  shall  have  notice  of  any  act  of  bankruptcy,  such 
Dody  corporate,  or  company,  shall  be  thereby  deemed  to  have  had 
such  notice. 

By  section  86,  no  purchase  from  any  bankrupt,  bonAJide^  and  for 
valuable  consideration,  where  the  purchaser  had  notice,  at  the 
time  of  such  purchase,  of  an  act  of  bankruptcy  by  such  bankrupt 
committed,  shall  be  impeached  by  reason  thereof,  unless  the  com- 
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miMion  against  toch  bankrupt  shall  have  been  sued  out  within 
twelve  calendar  months  after  such  act  of  bankruptcy. 

Evidence  of  set-off^  The  section  of  the  new  bankrupt  act  rela- 
tive to  set-ofi*  has  been  already  given.  Ante,  p.  252.  The  term 
mutual  credit  is  held  to  have  a  more  extensive  moaning  than  mic- 
tuai  debt  Ex  parte  PreicaU^  1  Atk.  230.  A  mutual  credit  may  be 
constituted,  though  the  parties  did  not  mean  particularly  to  trust 
each  other,  as  where  a  bill  of  exchanRe*  accepted  by  A.,  gets  into 
the  hands  of  B.,  and  R  buys  goods  of  A.,  it  is  a  mutual  credit  be- 
tween A.  and  R,  though  A.  did  not  know  that  the  bill  was  in  B.'s 
hands.    Hankey  v.  Smith,  3  71 R.  507  (n). 

Where  a  partner  in  the  house  of  M.  and  Co.,  bankers,  drew  bills 
for  the  accommodation  of  A.,  a  customer  of  M.  and  Co.,  who  dis- 
counted the  bill  for  A.,  and  N.  and  Co.,  to  whom  it  was  indorsed 
by  M.  and  Co.,  discounted  the  bill  for  them ;  and  on  the  bill  becom- 
ing due  after  the  bankruptcy  of  M.  and  Co. ;  in  consequence  of  the 
nonpayment  of  the  bill  by  A.,  N.  and  Co.  paid  themselves  the 
amount  of  the  bill  out  of  the  funds  of  M.  and  Co.  in  their  hands ; 
it  was  held  to  be  a  case  of  niutual  credit  between  A.  and  M.  and  Co., 
and  that  the  former  might  set  off  a  debt  due  to  him  by  M.  and  Co. 
in  an  action  brought  by  their  assignees  on  the  bill.  Bolland  o. 
J^asb,  S  B.  and  C.  105.* 

It  is  now  settled  that  the  term  mutual  credit  is  confined  to  such 
credits  only,  as  must,  in  their  nature,  terminate  in  debts;  as  where 
a  debt  is  due  by  one  party,  and  credit  given  him  on  the  other  side 
for  a  sum  of  money,  payable  on  a  future  day,  and  which  will  then 
become  a  debt ;  or  where  there  is  a  delivery  of  property  on  one 
side  with  directions  to  turn  it  into  money  on  the  other ;  in  such 
case  the  credit  given  by  the  delivery  of  the  property  must  in  its 
nature  terminate  in  a  debt,  the  balance  will  be  taken  on  the  two 
debts,  and  the  words  of  the  statute  will,  in  all  respects,  be  complied 
with ;  but  where  there  is  a  mere  deposit  of  property,  without  any 
authority  to  turn  it  into  money,  no  debt  can  arise  out  of  it,  and, 
therefore,  it  is  not  a  credit  within  the  meaning  of  the  statute.  Rose 
V.  HarU  B  Taunt  499,^  Eden,  193 ;  and  see  Easum  v.  Cato,  5  B. 
and  A,  861.^  Therefore  a  guarantee  against  contingent  damages, 
which  cannot  terminate  in  a  debt,  is  not  the  subject  of  a  mutual 
credit  Sampson  v*  Burton,  2  fi.  and  B.  89.^  It  seems  that  these 
decisions  are  to  be  considered  as  authorities  upon  the  new  bank- 
rupt act,  though  the  words  are,  that  '*  one  debt,  or  demand,  may 
be  set  off  against  another."    Eden,  194. 

Evidence  of  setroff-^nature  of  (he  debt  due  from  the  bankrupt  to 
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tke  eredUar.]  Aitboagh  it  b  enacted  bj  6  Gea  IV.  c.  10,  s.  16» 
anUf  p,  252,  that  every  debt,  or  demand,  thereby  made  proveabJe 
against  the  estate  of  the  bankrupt  may  also  be  set  off,  yet  the 
debtor  of  the  bankrupt  cannot,  by  procuring  a  debt  due  from  the 
bankrupt  to  be  assigned  to  him  alter  the  bankruptcy,  entitle  him* 
self  to  set  off  such  debt  Thus  where  a  holder  of  a  promissorj 
note  of  the  bankrupt  indorsed  it,  after  a  comoussion  issued,  to  a 
debtor  of  the  bankrupt's  estate,  it  was  held  that  it  could  not  be 
set  off  by  the  indorsee.  Marsh  v.  Chambers^  2  S(r.  1234.  Ex  parte 
Hale^  8  Vet.  304.  If  the  set-off  arises  on  the  indorsement  of  a 
bill  to  the  defendant,  he  must  show  that  the  indorsement  was  made 
before  the  bankruptcy ;  Lucas  v.  Marshy  Barnes,  453 ;  but  where 
the  set-off  was  foundcMl  on  certain  notes  of  the  bankrupt,  proof  that 
notes  of  the  bankrupt  to  the  amount  of  the  set-off  came  to  the  de* 
fendant's  hands  three  or  four  weeks  before  the  bankruptcy,  was 
held  sufficient  evidence  from  which  the  jury  might  infer  that  be 
was  in  possession  of  them  at  the  time  of  the  bankruptcy,  without 
identifying  them  with  the  notes  produced.  Moore  v.  Wright,  2 
Marsh.  209,  6  TauiU.  517,'  &  C.  The  defendant  cannot  set  off 
cash  notes  of  the  bankrupt,  payable  to  J.  &  or  bearer,  without 
showing  that  they  came  to  his  hands  before  the  bankruptcy,  though 
they  bear  date  before  that  time.  Dickson  v.  Evans,  6  7!  R,  57. 
It  is  not  sufficient,  in  order  to  establish  a  set-off,  to  prove  that  the 
defendant's  demand  has  been  allowed  by  the  commissioners  as  a 
debt  Pirie  v.  Memnet,  3  Campb.  279.  The  6  Geo.  IV.  c  16 
having  made  all  debts  which  it  has  declared  to  be  proveable  to  be 
also  the  subject  of  set-off,  it  follows,  that  in  all  those  cases  in  which 
set-off  has  been  refused  on  the  ground  of  the  claim  depending  upon 
a  contingency,  such  claim  may  now  be  set  off.    Eden,  203. 

A  person  who  receives  a  banker's  notes  after  he  knows  that  be 
has  stopped  payment,  but  without  knowing  that  he  had  committed 
an  act  of  bankruptcy,  is  entitled  to  set  off  the  amount  Hoiddns 
V.  WhiUen,  10  B.  and  C.  217. 

Evidence  of  set-off—nature  of  the  debt  due  from  the  creditor  to 
the  bankrupt]  With  regard  to  the  nature  of  the  debt  due  from 
the  creditor  to  the  bankrupt,  or  the  credit  given  by  the  bankrupt 
to  the  creditor,  it  must  appear  that  the  debt,  or  the  credit,  existed 
before  the  bankruptcy.  Thus,  if  the  holder  of  an  acceptance 
buy  goods  from  the  acceptor,  and  the  acceptor  becomes  bank- 
rupt, the  purchaser  may  set  off  the  acceptance  against  the  price 
of  the  goods.  Hankey  v.  Smith,  2  T.  R.  607  (n).  Where  A. 
bought  of  B.  goods  to  the  amount  of  430/.  at  six  months  credit  and 
afterwards  to  the  amount  of  230/.  at  the  same  credit,  and  at  the 
expiration  of  the  first  six  months  gave  B.  two  bills  of  exchange,  upon 
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4iiird  penoDt  for  OOOLf  K  ffivii^;  A*  an  undertaking  to  repay  bin 
the  balance  of  170iL  apon  toe  bills  being  paid,  it  was  held,  the  bilb 
being  paid»  and  A.  becoming  bankrupt  before  the  credit  for  the  ae* 
cond  parcel  expired,  that  £.  might  set  off  the  170/.  against  the  price 
of  the  second  parcel.  Atkinson  v.  Elliott^  7  T.  R.  d7a  But  where 
a  bankrupt,  previously  to  his  bankruptcy,  deposited  a  bill  of  ex- 
change with  the  defendant,  for  the  purpose  of  raising  money  there- 
on, and  an  advance  was  accordingly  made,  it  was  held  that  the  as* 
■ignees  of  the  bankrupt  were  entitled  to  recover  the  bill  on  tender- 
ing the  money  advanced,  though  a  balance  remained  due  to  the 
defendant  on  a  general  account  Key  v.  Flintf  1  B.  Moore^  451,  8 
Taunt  21,*  S.  C.  And  where  bankers  had  accepted  bills  for  the 
accommodation  of  a  trader,  who  after  committing  an  act  of  bank- 
ruptcy, but'  before  a  commission  sued  out,  lodged  money  with  them 
to  take  out  the  bills,  which,  when  due,  were  paid  by  the  bankers,  it 
was  held  that  the  bankers  were  bound  to  refund  this  money  to  the 
assignees,  and  could  not  set  it  ofl^  for  the  5  Gea  11.  c.  30,  was  conp 
fined  to  mutual  credits,  and  mutual  debts, "  at  any  time  before  such 

Cerson  became  bankrupt  ;'*  CamvHn  v.  DigginSf  2  Campb.  319; 
ttt  now,  by  the  new  act,  the  debt  is  a  subject  of  set-off,  notwith- 
standing a  prior  act  of  bankruptcy,  provided  the  defendant  had  no 
notice  of  such  act 

The  debt,  or  credit,  must  be  due  in  the  same  right,  as  in  every 
case  of  set-off  Vide  supra.  Where  third  persons  holding  the  ac- 
ceptance of  a  trader  who  was  known  to  be  in  bad  circuqastances, 
agreed  with  the  defendants,  as  a  mode  of  covering  the  amount  of 
the  bill,  that  it  should  be  indorsed  to  them,  and  that  they  should 
purchase  goods  of  the  trader,  which  were  to  be  paid  for  by  a  bill 
at  three  months  date,  or  made  equal  to  cash  in  three  months  (before 
which  time  the  trader's  acceptance  would  be  due),  but  without 
communicatang  to  the  trader  that  thev  were  the  holders  of  his  ac- 
captance,  it  was  held  that  the  trader  having  become  bankrupt  the 
defendants  could  not  set  off  the  amount  of  his  acceptance,  whicb 
they  did  not  hold  in  their  own  right,  but,  in  efiect,  as  trustees  for 
the  other  persona,  fair  v.  M^Iver^  16  JSos^  130.  But  where  the 
defendant,  who  had  ordered  goods  for  ready  money,  paid  for  them  bv 
returning  to  the  vendor's  agent  a  bill  accepted  by  .the  vendor,  which 
bad  been  due  and  dishonoured  before  the  goods  were  ordered,  and 
the  agent  carried  it  hcine  to  the  vendor,  who  kq>t  it,  and  became 
bankrupt,  the  transaction  was  held  equivalent  to  payment  Mayer 
e.  At<u,  1  BinglL  31 1.^ 

Competency  of  Witnesses. 

Bankrupt']  It  is  now  a  well-established  rule  (though  the  prin- 
cinle  of  it  has  been  doubted,  see  2  PkilL  Eo.  835,  2  B?and  C.  18,» 
JlrCL  and  Y.  402),  that  a  bankrupt,  even  after  obtaining  his  certi- 
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fkate*  and  releasing  his  share  of  the  sorplus,  b  incoBipetent  to  prove 
any  fact  necessary  to  support  the  commission.  He  cannot,  thereferCf 
be  called  to  prove  the  petitioning  creditor's  debt,  Chapman  «.  Qard- 
ineTf  2  H,  BL  279,  Cross  v.  Fox,  ib.  (n) ;  or  to  prove  bis  own  act  of 
bankruptcy,  Field  v.  Curtis  fit  Sir.  829 ;  or  to  disprove  it,  as  where 
he  was  asked  whether  the  assignment  did,  or  did  not,  comprise  the 
whole  of  his  property,  H&fmmi  v,  PiU^  5  Esp.  24,  though,  in  a  prior 
case.  Lord  Kenyon  admitted  the  bankrupt,  to  prove  whether  the 
arrest,  which  was  said  ia  be  fraudulent,  and  an  act  of  bankruptcy, 
was,  in  feci;  a  concerted  or  an  adverse  arrest.  Oxlade  v.  Perchard, 
1  Esp.  296.  In  a  subsequent  case,  however,  Mansield,  C.  J.,  reject- 
ed the  evidence  of  a  bankrupt  to  disprove  his  bankruptcy,  and  said 
that  (Made  th  Ptrchard^  which  was  cited,  had  been  overruled  by 
tjord  Ellenborough  and  himself  at  Guildhall.  Rabett  v.  Gumey^  1 
Mtmt  B.  L.  482  (n),  ed.  1805,  M*CL  and  Y.  404.  Nor  can  a  bank- 
rupt be  called  to  prove  a  prior  act  of  bankruptcy;  WyaU  v.  Wil- 
Irinson,  5  Esp.  187 ;  and  when  called  by  the  other  side  he  cannot 
be  cross-examined  as  to  any  fact,  necessary  either  to  support  the 
commission,  Elsom  v.  Braily,  1  Selw.  JV!  P.  258,  fVyaU  v.  WiMnscm^ 
5  Esp.  187;  hut  see  Fletcher  v.  Woodmas^  1  Seho.  JV,  P.  253  (a), 
or  tending  to  defeat  it.    Binns  v.  Tetley,  M*CL  and  V.  397. 

A  bankrupt  is  not  a  competent  witness  to  increase  his  estate,  for 
bis  right  to  an  allowance  (depending  on  the  dividends),  and  to  the 
surplus,  excludes  him  on  (he  ground  of  interest.  B.  M  P,  4M, 
Butler  f).  Cookef  Cowp.  70.  But  if  the  bankrupt  has  obtained  im 
certificate,  and  has  released  his  share  in  the  surplus,  and  in  the 
dividends,  to  his  assignees,  or  has  executed  a  general  release  to 
them,  he  is  thereby  rendered  competent  to  increase  the  estate. 
B.  JV.  P.  43,  Mires  v.  Shxhy^  cited  2  T.  R,  497 ;  and  see  CarKsle  v. 
Eady^  1  C.  and  P.  934.'  In  an  action  on  the  statute,  9  Anne,  c. 
14,  by  the  assignee  of  a  bankrupt,  to  recover  money  lost  by  the 
bankrupt  at  play,  it  was  held  that  the  bankrupt,  who  had  obtained 
his  certificate,  was  rendered  a  competent  witness  to  prove  the  loss 
by  three  releases:  1.  By  the  bankrupt  to^the  assignee.  2.  By  all 
the  creditors  to  the*bankrupt;  and  3.  By  ihe  assignee,  who  was 
not  a  creditor,  to  the  bankrupt :  and  it  was  also  held,  that  a  year 
after  the  commission  issued,  it  might  be  presumed  that  alt  the  cre- 
ditors had  proved,  and  that  a  release  signed  bv  all  who  had  proved 
might  therefore  be  considered  as  a  release  oj  alt  the  creditors. 
Carter  v.  Abbott^  1  B.  and  C.  444.*^  Where  the  witness  has  been 
twice  bankrupt,  his  certificate  under  the  second  commisd(»,  and  a 
release  to  the  assignees,  will  not  make  him  a  competent  witness  to 
increase  the  fund,  unless  be  has  paid  15s.  under  the  second  commis- 
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ibn,  for  unless  he  pays  that  sum  his  future  efiects  reroaiu  liable. 
Kennet  v.  GreenwallerSf  Peake^  3.  Id  a  suit  against  the  crown,  a 
release  from  the  bankrupt  to  his  assignees  will  not  operate  to  make 
him  a  competent  witness,  the  crown  not  being  bound  by  the  bank- 
rupt law.     Cratvford  v.  Attorney  General^  7  Price^  2. 

A  bankrupt  may,  however,  be  called  to  diminish  the  fund, 
though  not  certificated.  BtUier-4).  Cooke^  Cowp.  70,  B.  M  P.  43. 
Where  one  of  several  defendants  pleads  his  bankruptcy,  and  a  nolle 
prosequi  has  been  entered  as  to  him,  he  is  a  competent  witness  for 
the  other  def<^ndants,  anie^  p.  88. 

So  the  bankrupt  may  be  called  to  prove  any  fact  except  such  as 
are  material  to  support  the  commission,  or  to  increase  the  estate* 
haviiuz  obtained  his  certificate  and  released  his  sucplus.  He  may, 
thererore,  be  called  to  prove  the  handwriting  of  the  commissioneirs 
in  order  to  identify  the  proceedings.  Morgan  v,  Pryor^  2  B.  and  (X 
14.*  So  Raymond,  C  J.,  admitted  a  bankrupt  to  give  evidence  as 
to  the  time  of  an  act  of  bankruptcy,  though  he  refused  hixfi  as  a 
witness. to  prove  the  act.     12  Vin,  Ab.  II,  pL  28. 

In, an  action  by  the  assignees  against  a  creditor  who  has  levied 
under  an  execution  against  the  bankrupt,  the  latter  was  held  to  be 
competent  to  prove  the  defendant's  knowledge  of  his  insolvency. 
Beed  v,  James,  1  Stark.  134.'  But  in  such  case  it  seems  that  the 
bankrupt  must  be  certificated  and  have  released  to  his  assignees, 
aa  his  evidence  eoes  to  increase  the  estate.    See  2  PhilL  Ev*  336 

The  bankrupt's  wife  cannot  be  examined  as  to  an  act  of  bank- 
ruptcy committed  by  her  husband.  Ex  parte  James,  1  P.  tfms* 
611,  12  Vin.  Ab.  11,  pi  28.  Where  the  wife  was  called  to  prove 
that  a  promissory  note  had  been  paid  to  the  defendants  in  contem- 
plation of  bankruptcy,  Lord  Kenyon  held  her  to  be  a  competent 
witness,  inasmuch  as  if  the  plaintiffrecovered,  the  defendants  would 
be  creditors  against  the  estate  to  the  amount  of  the  note,  and  so 
the  witness  stood  indifferent.  Jottrdaine  v,  Lefevre,  1  Esp.  66. 
But  it  has  been  observed,  that  in  this  case  the  witness  appears  to 
have  been  interested,  inasmuch  as  the  fund  would  be  increased  if 
the  plaintiff  succeeded,  by  the  difference  between  the  amount  of 
the  note  and  a  dividend  on  a  debt  to  the  same  amount,  unless  the 
estate  should  pay  205.  in  the  pound.    Eden,  362. 

Creditor.'].  A  creditor  is  not  a  competent  witness  to  increase 
the  fund  out  of  which  he  is  to  receive  bis  dividends,  and  therefore 
he  cannot  be  called  to  prove  gaming  by  the  bankrupt,  and  so  to 
deprive  him  of  bb  allowance.  Shuttlewarth  v.  Bravo,  1  Str.  507. 
Not  is  a  creditor  a  conpetent  witness  to  support  the  commission 
which  ii  to  be  considered  as  a  benefit  to  the  witness,  since  it  brings 
a  divisible  fund  within  his  reach.  Crooke  v.  Edwards,  2  Stark  302.' 
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Adams  vl  MaOtin,  3  Campb.  543;  fricl  see  WUHams  v.  StemmSf  S 
Camph.  801 ;  amJtra.  And  it  is  immaterial  that  be  hu  not  proved 
^tfaifU  V.  JIfafttn,  8  Compft.  543 ;  CnxA«  «.  £(2ioarif ,  2  Sforfc.  MS,*" 
oeerruling  WUHams  v.  Stevens,  2  Campb.  301.  Bnt  a  creditor  is 
competent  to  overthrow  the  petitioning  creditor's  debt.  Jn  re  Ccdd, 
ft  Sen.  and  Lef.  116.  And  where  the  bankropt  is  a  member  of 
parliament  who  has  committed  an  act  of  bankruptcy  by  not  paying, 
securing,  or  compounding  for  his  debt,  a  creditor  is  a  competent 
witness,  from  necessity,  to  prove  that  the  debt  has  not  been  peid, 
secured,  or  compounded  for,  but  not  to  prove  other  circumstances 
which  can  be  established  aKunde.  £r  parte,  Harc(na%  2  iZose, 
003.  A  creditor  ma^r  be  rendered  competent  by  a  release  to  the 
assignees.  Keopes  v.  Ckapmanf  Peake,  10 ;  and  siee  Sindair  v. 
Stevenson,  1  C.  and  P.  582.*  So  if  he  has  sold  his  debt,  or  agreed 
to  sell  it,  for  he  thereby  becomes  only  a  trustee  for  the  assimee  of 
the  debt.  Granger  v.  Furhng,  2  W.  BL  127a  Heath  v.  Hall,  4 
Taunt  92B. 

The  petitioning  creditor  is  not  a  competent  witness  to  show  that 
the  commission  was  regularly  sued  out.  He  enters  into  a  bond  to 
the  Chancelfor,  conditioned  to  establish  the  several  &c(s  upon 
which  the  validity  of  the  commisrion  depends,  and  to  cause  it  to  be 
eflectually  executed.  He  has,  therefore,  a  clear  and  direct  interest 
in  the  question  at  issue.  Per  Lord  EHenborough,  Green  v.  Jones,  2 
Campb,  41 1.  But  he  may  be  called  to  upset  the  commissioD,  as  by 
showing  that  the  act  of  bankruptcy  was  concerted  between  him* 
self  and  the  bankrupt,  and  that  there  was  no  sufficient  petitioning 
creditor's  debt  Lotjd  v.  StreUon,  1  Stark.  40.^  But  the  depositioa 
of  the  petitioning  creditor  is  sufficient  proof  of  the  debt,  where  no 
notice  to  dispute  the  bankruptcy  has  been  given  under  40  Gea 
III,  c.  131.   Bissev.  Randall,  2  Campb.  403. 

In  an  action  by  a  creditor  of  the  oanknipt,  against  the  dieriif 
for  a  false  return  to  a  writ  of  jE.  fa.  against  the  bankrupt's  goodi, 
where  the  defence  was  that  at  the  time  of  levy  the  party  was 
bankrupt,  the  declarations  of  the  petitiooine  creditor,  made  after 
the  commission  issued,  have  been  admitt^  to  disprove  the  exis- 
tence of  a  eood  petitioning  creditor's  debt  Young  v.  Smith,  6  Etp. 
121.  Doicaen  v.  Fowle,  4  Campb*  38. 

Commissioner  and  assignee.']  Where  a  ccMnmissioner  was  caUed 
to-  support  the  commission,  under  vrhich  he  bad  acted,  on  its 
being  objected  that  he  had  received  fees,  and  was  Ikble  to 
an  action  of  trespass  if  the  commission  should  be  o^rtumed,  Lord 
Ellenborough  observed  that  he  could  not  be  called  upon  to  refiud 
the  fees  which  be  had  received,  and  he  permitted  me  witness  to 
be  examined,  saying  that  he  would  not  then  pronounce  upon  the 
question.     Cro(^e  v.  Edioards,  2  Stark.  302.^      His  interest  in 
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the  ftlure  fees,  which  he  might  get  if  the  commiirioD  were 
flupportdd,  seems  not  to  have  been  noticed.  Eden^  865. 

An  Assignee  who  has  released  his  claim  upon  the  estate  is  com- 
petent to  prove  the  petitioning  creditor's  debt.  TomKnson  o.  Wilkes, 
2  B.  and  B.  897.' 


ACTIONS  AGAINST  BANKRUPTS. 

Iir  an  action  against  a  bankrupt,  he  may  plead  that  the  cause  of 
action  accrued  before  he  became  bankrupt,  by  6  Geo.  IV.  c.  16»  s. 
126. 

By  that  statute  any  bankrupt  who  shall,  after  his  certificate  shall 
have  been  allowed,  be  arrested,  or  have  any  action  brought  against 
him  for  any  debt,  claim,  or  demand,  by  that  act  made  proveable 
under  the  commission  against 'such  bankrupt,  shall  be  discharged 
upon  common  bail,  and  may  plead  in  general  that  the  cause  of  ac- 
tion accrued  before  he  became  bankrupt,  and  may  give  the  act  and 
the  special  matter  in  evidence,  and  such  bankrupt's  certificate,  tod 
the  allowance  thereof,  shall  be  sufficient  evidence  of  the  trading, 
banlcruptcy,  commission,  and  other  proceedings  precedent  to  the 
obtaining  such  certificate.  A  certificate  obtained  after  the  above 
statute  on  a  commission  issued  before  it,  is  proved  by  the  produc- 
tion of  the  certificate  duly  allowed.  Taylor  v.  Wthjard,  1  JK  a:iii 
JK  503. 

And  by  section  130,  no  bankrupt  shall  be  entitled  to  his  certifi- 
cate, or  to  be  paid  any  such  allowance,  and  any  certificate*  if  ob« 
tained,  shall  be  void,  if  such  bankrupt  shall  have  lost,  by  any  sort 
of  gaming  or  watering,  in  one  day  20/.,  or  within  one  year  next  pre- 
ceding his  bankruptcy  200/.,  or  if  he  shall  within  one  year  next  pre- 
ceding his  bankruptcy  have  lost  200/.  by  any  contract,  for  the  pur- 
chase or  sale  of  any  government  or  otner  stock,  where  such  con- 
tract was  not  to  be  performed  within  one  week  after  the  c<mtract, 
or  where  the  stock  bought  or  sold  was  not  actually  transferred  or 
delivered,  in  pursuance  of  such  contract,  or  shall,  after  an  act  of 
bankruptcy  committed,  or  in  contemplation  of  bankruptcy,  have 
destroyed,  altered,  mutilated,  or  falsified,  or  caused  to  be  destrqyedt 
altered,  mutilated,  or  falsified,  any  of  his  books,  papers,  writings,  or 
securities,  or  piade,  or  beei^  privy  to  the  making  of  any  false  or 
fraudulent  entries )n  any  book  of  account,  or  other  document,  with 
intent  to  defraud  his  creditors,  or  shall  have  concealed  property  to 
the  value  of  10/.  or  upwards,  or  if  any  person  having  proved  a  false 
debt,  under  the  commission,  such  bankrupt  being  privy  thereto,  or 
afterwards  knowing  the  ssime,  shall  not  have  disclosed  the  same  to 
his  assignees  within  one  month  after  such  knowledge, 

A  k)8s  by  gaming  invalidates  a  certificate,  though  the  bankrupt 
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on  the  fame  day  wioi  more  than  be  ktet.  Ex  parte  Nmmumf 
Glynn  and  J.  829. 

The  defence  of  bankruptcy  cannot  be  given  in  evidence  under 
the  general  issue,  but  must  be  pleaded  in  the  form  prescribed  by 
statute.  Gawlandv,  Warren^  1  Campb.  363.  Under  that  plea  a 
certificate  allowed  after  the  commencement  of  the  suit,  but  before 
plea  pleaded,  may  be  given  in  evidence,  Harris  v.  James^  9  Eastf 
82 ;  but  if  allowed  after  plea  pleaded,  it  is  inadmissible,  Langmead 
V.  Beardf  cited  9  East^  85;  but  should  be  pleaded  puis  darrein 
continuance.  The  allowance,  it  has  been  said,  needs  no  proof,  the 
judges  taking  cognizance  judicially  of  the  handwriting  of  the  Chan- 
cellor. Eden^  426,  The  certificate  cannot  be  given  in  evidence 
unless  entered  of  record  in  the  manner  required  by  6  Gea  IV.  c 
16,  s.  95,  96.  Ibid,  supra.  If  a  commission  issue  against  -a  peraon 
by  a  wrong  name,  ana  he  obtains  his  certificate  under  it,  and  an 
action  is  afterwards  brought  against  him  in  his  right  name,  on  a  plea 
of  bankruptcy,  he  may  show  that  he  is  the  person  against  whom 
the  commission  issued,  and  that  he  has  gone  by  the  name  by  which 
he  is  described  in  the  commission.  Stevens  v.  Elixee^  3  Campb.  256» 

Where  issue  was  joined  on  the  (act  of  a  discharge  under  a  for- 
mer commission,  the  affidavit  of  conformity  was  held  to  be  good 
secondary  evidence  of  the  certificate,  after  a  notice  to  produce. 
Graham  v.  GriU^  4  Campb.  282.  So  where  to  prove  that  the  de- 
fendant, who  pleaded  his  bankruptcy,  had  been  before  discharged 
as  a  bankrupt,  a  witness  stated  that  he  had  been  employed  by  the 
defendant  to  solicit  his  certificate,  and  that  looking  at  the  entries 
in  his  books  he  had  no  doubt  that  it  had  been  allowed  by  the  Lord 
Chancellor,  it  was  held  sufficient,  notice  to  produce  the  certificate 
having  been  given ;  but  it  was  ruled  that  the  book  in  the  bankrupt 
office,  containing  entries  of  the  allowance  of  certificates  was  not 
sufficient  secondary  evidence.  Henry  v.  Leighf  3  Campb.  499. 

Evidence  an  plea  ofbankruptcy^  what  debts  barred  by  certificate.'] 
A  certificate  under  a  joint  commission  may  be  given  in  evidence 
in  an  action  for  a  separate  debt,  and  vice  versd-  Horse^s  dase^ 
3  P.  Wms.  23,  Ex'parU  Yale,  id.  24  (n).  By  the  statute  an^ 
debt,  claim,  or  demand,  made  proveable  under  the  commission,  is 
dischai^ed  by  the  certificate,  but  these  words  do  not  include^a  debt 
due  to  the  crown.  Anon.  1  Atk.  262,  Eden,  413.  Some  demands, 
which  are  not  proveable  under  the  commission,  are  barred  by  the 
certificate.  Thus  the  costs  of  an  action,  ex  contraetUt  where  there 
is  no  verdict  before  the  bankruptcy,  are  not  proveable.  under  the 
commission,  but  are  barred  by  the  certificate.  Ex-parte  HiJU  1 1 
Ves.  646,  Ex'parte  Poucher,  I  G.  and  J.  386.  So  where  on  the  re- 
ference of  a  cause,  the  arbitrator  made  his  award  against  the  plain- 
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6B;  who  became  bankrupt  before  the  costs  were  taxed,  and  judg- 
ment signedi  the  costs  were  held  not  to  be  proveable  under  the 
commission.  Haswell  v.  Thorogood^  7  B%  ana  C.  705."  A  claim 
for  unliquidated  damages  merely  is  not  proveable  under  the  com- 
mission, and  is  not  barred  by  the  certificate,  and  therefore,  where 
the  plaintiff  sues  the  defendant  in  trespass  for  seducing  his  daugh- 
ter,.and  judgment  is  not  signed  until  after  the  bankruptcy,  though 
the  verdict  be  before  it,  the  certificate  is  no  bar ;  Bwss  v.  Gilbert 
2  M,  and  S.  70,  Ex  parte  Charles^  14  EasU  197 ;  and  in  an  action 
of  tor<  for  not^selline  stock  according  to  orders,  bankruptcy  and  cer« 
tificate  are  no  defence.  Parker  i\  Crole,  5  Bingh.  6S.*  Where 
A.  covenants  that  R  should  pay  the  premium  upon  a  policy  of  in* 
surance,  the  non-payment  is  not  proveable  under  a  commission 
against  A.,. and  consequently  not  barred  by  his  certificate.  Atwoofl' 
«.  Partridge^  4  Bingh.  209.*  But  where  a  debt  exists  before  the 
bankruptcy,  and  a  verdict  is  obtained,  and  costs  aDe  taxed  after 
the  bankruptcy,  the  costs  are  considered  as  part  of  the  original 
debt,  and  that  being  barred  by  the  certificate,  the  costs  are  barred 
with  it  LevM  t).  Fiercjft  1  H,  BL  29.  Costs  even  in  tart  where 
the  bankruptcy  is  during  the  term,  of  which  the  judgment  is  sign- 
ed generally,  are  barred  by  the  certificate.  Qreenway  v,  Fisher^ 
7  B.  and  C.  436.'  See  aire  v.  Moreau^  Bingh.  57.«  Where  a 
debt  is  contracted  in  a  foreign  country,  a  discfaAige  (as  by  a  cer- 
tificate,) according  to  the  law  of  that  country,  is  a  bar  to  an  ac- 
tion brought  in  our  own  courts,  BaUantine  v.  GMing,  Co.  BL 
847,  \st  ^.,  Patter  v.  Brown,  5  JEast,  124 ;  but  not  so  where,  by 
the  foreign  law,  the  remedy  only  is  barred,  IVittiams  d.  Jones,  18 
East,  439 ;  nor  is  a  foreign  bankruptcy  and  certificate  a  bar  to  a 
demand  for  a  debt  contracted  in  England.  Smith  v,  Buchanan,  1 
East,  6,  see  2  R  Bl  (n),  4(A  ed. 

Evidence  on  plea  of  bankruptcy,  in  answer  to  plea*"]  Where  the 
general  pica  of  bankruptcy  is  pleaded,  which  concludes  to  the 
country,  the  plaintiff  can  only  reply  the  similiter,  Wilson  n.  Kemp, 
2  M  and  S.  549,  Hughes  v.  Morley,  1  B.  and  A.  22 ;  and  under  this 
replication  the  plaintiff  may  give  in  evidence  any  matters  which 
bv  0  Gea  IV.  c  16,  s.  130,  ante  p.  453,  render  the  certificate  void. 

Emdenee  of  subsequent  promise.']  By  6  Geo.  IV.  c.  10,  s.  131,  no 
bankrupt  after  his  certificate  shall  have  been  allowed  under  any 
present  or  future  commission,  shall  be  liable  to  pay  or  satisfy  any 
debt,  claim,  or  demand  tram  which  he  shall  have  been  discharged 
by  virtue  of  such  certificate,  or  any  part  of  such  debt,  claim,  or 
demand,  upon  any  contract,  promise,  or  agreement,  made  or  to  be 
made  after  the  suing  out  of  the  commission,  unless  such  promiset 
contract,  or  agreement,  be  made  in  writing,  signed  by  the  bank- 
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rupt,  or  by  womt  ppf*oB  thereto  lawfally  aatborixed  io  writing  fiy 
•uch  bankrupt.  The  initiai  of  the  defendant's  surname  is  not  a 
sufficient  signature  within  this  clause.    Hvberi  v.  MareaUf  2  C 


ACTIONS  AGAINST  CONSTABLES  AND 
REVENUE  OFFICERS. 

»      ■ 

By  24  Geo.  IL  c«  44,  s.  6,  no  action  shall  be  brought  against  any 
constable,  headborough,  or  other  officer,  or  against  any  person  or 
persons  acting  by  his  order  and  in  his  aid,  for  am  thing  done  imobe- 
dience  io  any  warrani  under  the  hand  or  seal  of  any  justice  of  the 
peace,  until  demand  hath  been  made  or  left  at  the  usual  place  of 
his  abode  by  tiie  party  or  parties  intending  to  bring  such  actk>D,  or 
by  his,  her,  or  their  attorney  or  agent,  m  writing,  Mgnod  by  the 
party  demanding  the  aame,  of  the  perusal  and  copy  of  such  war- 
rant, and  the  same  has  been  refused  or  neglected  for  the  space 
of  six  days  after  such  demand ;  and  in  case  aner  such  demand  and 
compliance  therewith,  by  showing  the  said  warrant  to,  and  permit- 
ting  «  copy  to  be  taken  thereof  by  the  party  demanding  the  same, 
any  action  shall  be  brought  against  any  such  constable,  Ac  with- 
out making  the  justice  or  justices  who  signed  or  sealed  the  said 
warrant  deiendant  or  defendants,  that  on  producing  and  pfoying 
such  warrant  at  the  trial  of  such  action,  the  jury  shall  give  tbieir  ver- 
dict for  the  defendant  or  defendants,  notwithstanding  any  defect  of 
iurisdiction  in  such  justice  or  justices.  And  if  such  action  be  brought 
jointly  against  such  justice  or  justices,  and  also  against  such  con- 
stable, &c,  then  on  proof  of  such  warrant  the  jury  shall  find  for 
such  constable,  <&c.  notwithstanding  such  defect  of  jurisdiction  as 
aforesaid. 


fVhat  persons  are  witkin  the  giahUeJ]  Churchwardens  and 
seers  of  the  poor  taking  a  distress  for  poor's  rate  are  entitled  to 
the  protection  of  the  statute.  B.  JVI  A  24,  Harper  v.  Carr»  7 
T,  R^  271.  So  a  gaoler  who  receives  and  detains  a  prisoner  under 
the  warrant  of  a  magistrate.  BuUv.  Newman^  Gow,  97  .•  Thia-aac- 
tion  is  obviously  intended  to  protect  the  officer  in  those  cases  only 
where  the  justice  remains  liable,  and  it  is  necessary  in  order  to 
bring  the  officer  within  it  that  he  shbuld  act  most  strictly  in  obe- 
dience to  his  warrant.  Per  Abbott,  C.  J.  Parten  v.  WilKams,  3  & 
and  A,  333.*  Therefore,  where  an  officer  apprehends  a  different 
person  from  him  described  in  the  warrant  he  is  not  protected, 
Mmey  v.  Leach,  3  Btar.  1742, 2  Jtf.  and  &  200.  So  where  a  con- 
stable havine  a  warrant  to  search  for  100  lbs.  weight  of  cotton 
copps  which  nad  been  stolen,  and  also  a  tin  pan  and  sieve  which 
were  claimed  by  the  party  robbed,  but  were  not  mentioned  in  the 
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warrant,  nor  likely  to  furnish  evidence  of  the  identity  of  thft  arti* 
cles  stolen.  Crosder  «.  Cundy^  6  B,  and  C.  232."  So  where,  not 
acting  in  obedience  to  the  warrant,  he  executes  it  out  of  Ihejuris- 
diction  of  the  magbtrate  by  whom  it  is  graoted.  Milton  v.  Greeny 
6  East,  232.  So  also  where,  in  executii^  a  warrant  of  distress,  he 
enters  a  house  and  breaks  the  windows,  d^c.  Bell  v.  Oakley^  2  M. 
and  S.  259.  But  it  will  not  deprive  the  officer  of  the  protection  of 
the  statute  that  the  warrant  was  iil^ai,  provided  he  acted  in  obe-^ 
dience  to  it  Price  v.  Messenger^  2  &  and  P.  158.  Where  a  sta« 
tute  provides  that  for  any  thing  done  in  pursuance  of  that  act,  no* 
tice  shall  be  given  before  action  commenced,  such  notice  is  only 
necessary  in  those  cases,  in  which  the  party  against  whom  the  ac* 
tion  is  brought  has  reasonable  ground  to  suppose  that  the  thing 
done  b^  him  is  done  in  execution  of  or  under  the  authority  of  the 
act.  Cooke  o.  Leonard^  6  B.  and  C.  861.'' 

What  actions  are  within  the  staiuteJ]  The  act  only  extends  to 
actions  of  tort,  and  therefore  where  an  action  for  money  had  and 
received  was  brought  against  an  officer  who  had  levied  money  on 
a  conviction  which  had  been  quashed,  it  was  held,  that  a  demand 
of  a  copy  of  the  warrant  was  not  necessary.  B.  JV*.  P,  24.  Replevin 
is  not  an  action  within  the  statute.  Fletcher  v.  WUkinSf  6  East^  283, 
4  B.  and  C.  211.* 

Evidence  (^demand.']  The  demand  may  be  proved  by  the  pro- 
duction of  a  duplicate  original  without  a  notice  to  produce ;  Jon/  o. 
Orchardt  2  B.  and  P.  39 ;  and  it  is  sufficient  if  the  demand  be  sign- 
ed  by  the  plaintiff's  attorney.  Ibid.  Where  the  declaration  does 
not  chaiige  the  defendants  as  officers,  the  plaintiff  need  not,  in  the 
first  instance,  prove  a  demand  of  a  copy  of  the  warrant  If  the  de- 
fendants mean  to  justify  under  the  warrant,  that  proof  lies  upon 
them,  and  when  they  come  to  that  part  of  the  case  the  plaintiff 
most  prove  a  demanJ.  Price  v.  Messenger ^  3  Esp.  96. 

if  the  constable  refuse  or  n^lect,  for  the  space  of  six  days,  to 
comply  with  the  demand,  the  constable  may  be  sued  as  before  the 
statute.  But  if  he  complies  with  the  demand  at  any  time  before 
action  brought,  though  more  than  six  days  after  the  demand,  he  will 
be  within  the  protection  of  the  act  Jones  v»,  Vaughan^  5  East^  445. 

Limitation  of  action.]  Bj  24  Geo.  II.  c.  44,  s.  8,  no  action  shall 
be  brought  against  any  justice  of  the  peace  for  any  thing  done  in 
the  execution  of  his  cficCf  or  against  any  constable,  head-borougb, 
or  other  officer  or  person  acting  as  aforesaid,  unless  commenced 
within  six  calendar  nionths  after  the  act  committed.  The  object 
of  this  section  diffisrs  from  that  of  the  sixth  section  {vide  supra),  be- 
ing intended  for  the  benefit  of  persons  who  intend  to  act  nght,  but 
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by  mistake  act  wrong.  Per  Abbottf  C.  /.,  Parian  v.  WUHams^  8  B» 
and  A,  333.*  And  the  officer  is  entitled  to  the  protection  of  this 
section  of  the  statute,  provided  be  acts  bcnAfide  in  his  character  of 
officer,  and  under  a  belief  that  he  is  discharging  the  duty  with  which 
he  is  invested.  Per  Bayley^  /.,  Id.  388.  Therefore,  where  some 
constables,  under  a  warrant  to  search  for  black  doth  which  bad 
been  stolen,  finding  no  black  cloth,  took  cloth  of  other  colours,  and 
carried  it  before  a  magistrate,  refusing  at  the  same  time  to  tell  the 
owner  of  the  house  searched  whether  they  had  any  warrant  to  do 
so ;  it  was  held,  that  they  were  within  this  section  of  the  statute, 
and  that  the  action  ought  to  have  been  commenced  within  ax 
months.  Smith  v.  Wiltshire^  3  B.  and  B.  619.'  And  so  where  a  con- 
stable acting  under  a  warrant,  commanding  him  to  take  the  goods 
of  A.,  took  the  goods  of  B.,  believing  them  to  belong  to  A.,  it  was 
held,  that  the  action  must  be  brought  within  six  montlis.  Parton  v. 
WUUams^  3  B.  and  A.  330."  It  was  ruled  by  Lord  Kenyon,  in  PosHe- 
thwaite  v.  Gibson^  3  Esp.  226,  that  a  constable  taking  a  person  into 
custody  on  suspicion  ot  felony,  without  a  warrant,  was  not  within 
the  protection  of  this  section ;  but  on  this  decision  being  cited,  it 
was  said  by  Abbott,  C.  J.,  that  if  it  were  necessary  to  detennine 
this  questi(»i,  he  should  wish  for  time  to  consider  it.  Parton  v.  ffS" 
JiamSf  3  B,  and  A.  334.*  And  the  opinion  of  Lord  Kenyon  has 
likewise  been  questioned  in  another  decision.  SmiA  v.  Wiltshire^ 
2  B,  and  B.  622.'  Where  a  constable  acts  colore  ifficii^  and  not 
viriute  officii^  he  is  not  protected  by  the  statute ;  where  the  act 
committed  is  of  such  a  nature  that  the  office  gives  him  no  authority 
to  do  it,  in  the  doing  of  that  act  he  is  not  to  be  considered  as  an 
officer ;  but  where  a  man  doing  an  act  within  the  limits  of  his  offi- 
cial authority,  exercises  that  authority  improperly,  or  abuses  the 
discretion  placed  in  him,  to  such  cases  the  statute  extends.  Per  Ld. 
Kenyon^  Alcock  v.  Andrews^  2  Esp,  542  (n).  Cooke  v.  Leonard^  6 
B.  and  C.  351,*  supra. 

Venue  Ji  By  21  Jac.  1.  c.  12,  s.  5,  if  any  action  upon  the  case, 
trespass,  oattery,  or  false  imprisonment,  shall  be  brought  against 
any  justice  of  peace,  mayor,  or  bailifi^  of  city,  or  town  corporate, 
headborough,  portreve,  constable,  tithing-man,  collector  of  subsidy 
or  fifteens,  churchwardens,  and  persons  called  sworn  men,  execut- 
ing the  office  of  churchwarden  or  overseer  of  the  poor,  and  their 
deputies,  or  any  of  them,  or  any  other  which  in  their  aid  and  assis- 
tance, or  by  their  commandment,  shall  do  any  thing  touching  or 
concerning  his  or  their  office  or  offices,  for  or  concerning  any 
matter,  cause,  or  thing,  by  them  or  any  of  them,  done  by  virtue 
or  reason  of  their,  or  any  of  their  office  or  offices,  the  said  action  shall 
be  laid  within  the  county  where  the  trespass  or  fact  shall  be  done 
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and  committed,  and  not  elsewhere  ;  and  it  shall  be  lawful  to  and 
for  all  and  every  person  and  persons  aforesaid,  to  plead  the  gene- 
ral  issue,  and  give  the  special  matter  in  evidence* 

A  constable  who  imprisons  a  person  on  suspicion  of  felonj»  with* 
out  any  reasonable  grounds,  of  his  own  authority,  without  warrant, 
is  within  this  statute ;  and  a  private  person,  who  acts  in  aid  of  the 
constable,  is  also  within  it ;  but  if  he  acts,  not  merely  in  aid,  but  as 
a  prime  mover,  and  principal  (which  is  a  question  for  the  jury,) 
the  statute  does  not  apply  to  him.  Staight  v.  Gee,  2  Starh  445.* 
Where  the  prosecutor,  who  had  obtained  the  warrant,  pointed  out 
the  party  to  the  constables,  Lord  Ellenborough  was  of  opinion  that 
he  was  acting  in  their  aid  within  the  meaning  of  the  statute.  JVa« 
than  V.  Cohen,  3  Campb.  257.  But  where  A.  sent  for  B.,  a  consta- 
ble, and  gave  the  plamtiflfin  charge  for  a  felony,  Bay  ley  J.  ruled 
that  A.  was  not  within  the  statute,  and  must  plead  specially. 
MCloughan  v,  Clayton^  Holt,  478.' 

Evidence  qfarresL]     In  actions  against  constables  it  sometimes 
becomes  a  question  wnether  the  evidence  is  sufficient  to  establish 
an  arrest.      Where  the  constable  went  with  the  warrant  to  the. 
plaintiff's  house  and  showed  it  to  him,  and  after  some  conversation 
the  plaintiff  attended  the  constable  to  the  magistrate,  by  whom 
the  charge  was  dismissed,  the  constable  bavins  never  touched  the 
plaintiff)  it  was  held  that  this  was  no  arrest,  for  that  the  plaintiff 
went  voluntarily  before  the  magistrate.    Arrowsmith  v.  Le  Mesu^ 
rter,  2  JV.  £•  21 1.    So  where  the  officer  told  the  party  that  he  had 
a  writ  against  him,  to  which  the  latter  replied,.  **  Very  well,  I  will 
come  to  you  immediately,"  but  kept  his  seat,  and  on  the  officer 
quitting  the  room  made  his  escape,  it  was  ruled  by  Abbott  C.  J. 
to  be  no  arrest    Russen  v.  Lucas j  jR.  and  M  26.    But  where  the 
constable  said  to  the  plaintiff  ^  You  must  go  with  me,"  on  which 
the  plaintiff  said  be  was  ready  to  go,  and  went  with  the  constable 
towards  a  police  office,  without  being  seized  or  touched,  this  was 
ruled  to  be  an  imprisonment ;  and  per  Abbott,  C.  /.,  **  if  a  person 
send  for  a  constable,  and  give  another  in  charge  for  felony,  and  the 
constable  tell  the  party  ^charged  that  he  must  go  with  him,  on 
which  the  other,  in  order  to  prevent  the  necessity  of  actual  force 
being  used,  expresses  his  readiness  to  go,  and  does  actually  go,  this 
is  an  imprisonment"      Pocock  t>.  Moore,  R.  and  M.  82.     Chinn  v. 
Morris,  2  C.  and  P.  800.*  See  mare  as  to  arrests,  ante,p*  304.    The 
law  on  this  point  was  thus  laid  down  by  Eyre  C.  J.,  m  Simpson  v. 
ma,  1  Esp.  481,  (see  1  M.  and  R.  215) :  <<  If  the  constable  in  con- 
sequence of  the  defendant's  charee  had  for  one  moment  taken  pos- 
session of  the  plaintiff's  person,  it  would  be  in  point  of  law  an  im- 
prisonment ;  as  for  example,  if  he  had  tapped  her  on  the  shoulder 
and  said,  **  You  are  my  prisoner,"  or  if  she  had  submiited  herself  in* 
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to  his  custody f  such  would  be  an  impriflonmcot ;  but  the  mtreijr 
giving  her  in  charge,  withoat  anj  tkking  possesrion  of  the  penoOf 
where  nothing  mors  passes  than  merely  the  charge^  n  not  by  law  a 
false  imprisonnient."  In  the  following  case  the  circumstances  were 
held  to  constitute  an  imprisonment.  The  plaintiffappeared  before 
the  defendant,  a  magistrate,  to  answer  the  complaint  of  A.  for  un- 
lawfully selling  his  dog.  The  defendant  advised  the  plaintiff  to 
settle  the  matter,  by  paying  a  sum  of  money,  which  the  plaintiff 
declined.  The  defendant  then  said  **  he  would  convict  the  plain- 
tiffin  a  penalty  under  the  trespass  act,  in  which  case  he  would  go 
to  prison.**  The  plaintiff  still  declined  paying,  and  said  he  would 
appeal  The  defendant  then  called  in  a  constable,  and  said,  **  Take 
this  man  out,  and  see  if  they  can  settle  the  matter ;  and  if  not 
bring  him  in  again,  as  I  must  proceed  to  commit  him  under  the 
act.*'  The  plaintiff  then  went  out  with  the  constable,  and  settled 
the  matter,  by  paying  a  sum  of  money;  it  was  held,  that  this  was 
an  assault  and  false  imprisonment,  (or  which  trespass  would  lie; 
and  which,  as  no  conviction  had  been  drawn  up,  the  defendant 
could  not  justify.  Bridget  o.  Coyney^  1  JK  and  R.211.  Where  a 
sheriff's  officer  having  a  warrant  to  arrest  A^  sent  a  message  to  A. 
to  fix  a  time  to  call  and  give  a  bail  bond,  and  A.  fixed  a  time,  at« 
tended  and  gave  bail,  jn  an  action  for  malicious  arrest,  held  to  be 
DO  arrest     Berry  u.  Adamsont  6  B,  and  C*  538.  See  ante,  p.  804» 

Defence. 

A  constable  having  reasonable  cause  to  suspect  that  a  fdony  has 
been  committed,  is  justified  in  arresting  the  party  suspected,  ttioQgh 
it  afterwards  appear  that  no  fekniy  has  been  committed.  fiedL 
with  9.  Sptcer,  6  B.  and  C.  635.*    Dams  v.  Russell,  5  Bingh.  ^iV 

Actions  against  Officers  of  Customs  or  Excise. 

By  28  Gea  III.  c  87,  s.  25,  no  writ  or  process  shall  be  sued  oat 
against  any  officer  of  the  custonm  or  excise,  or  agaiust  any  perno 
or  persons,  acting  by  his  or  their  order,  in  his  or  their  aid,  for  anj 
thing  done  in  the  execution,  or  by  reason  of  that  or  any  other  act 
or  acts  of  parliament  then  in  force,  or  thereafter  to  be  made  re- 
lating to  the  said  revenues,  or  either  of  them,  until  one  calendar 
month  next  after  notice  in  writing  shall  have  been  delivered  to 
him  or  them,  or  left,  at  the  usual  place  of  his  or  their  abode  by  the 
attorney,  or  agent  for  the  person  who  intends  to  sue  out  such  writ, 
or  process,  as  aforesaid,  in  which  notice  shall  be  clearly  and  expli- 
citly contained  the  cause  of  action,  the  name  and  place  of  abode 
of  the  person  or  persons  in  whose  name  such  action  is  intended 
to  be  brought,  and  the  name  and  place  of  abode  of  the 
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attorney  or  agent    By  tec.  ST*  the  pkuntiflffhall  not  give  evidence 
of  any  cause  of  action  not  contained  in  the  notice. 

Under  the  prior  act,  28  Geo.  IIL  c.  70,  s.  80,  it  was  heU  that 
an  excise  officer  was  protected  by  th'is  statute  for  an  act  not  war- 
ranted by  his  official  capacity  if  done,  bond  fide^  in  the  supposed 
execution  of  his  duty,  such  as  assaulting  an  innocent  person  whom 
he  suspected  to  be  a  smuggler.  Danid  v.  Wilscn^  5  T.R.I.  But 
a  constable,  who  seized  a  person  by  direction  of  a  custom-house 
officer,  who  had  himself  no  power  to  seize,  was  held  not  to  be 
within  the  protection  of  the  act.  Norton,  v.  Miller^  2  ChiUy^  140.« 
And  where  a  revenue  officer  seizes  goods  as  forfeited,  which  are  not 
liable  to  seizure,  and  takes  money  to  release  them,  an  action  for 
money  had  and  received  will  lie  io  recover  it  back  without  a  month's 
notice.  Irving  «.  WUion,  4  T.  R.  485,  2  B.  and  C.  787,^  4  B.  and 
C.  21 1.^  The  intent  of  the  notice  is,  that  the  defendant  may  know 
where  to  find  the  plaintifl^  in  order  to  tender  him  amends  on  the 
receipt  of  the  notice.  Per  Lawrence^  J.,  WilKams  v.  Burgess^  8 
Taunt  129.  A  description  of  the  plaintiffi  in  the  notice  as,  **  late 
of  Kotherhithe,  in  the  county  of  Surrey,*'  has  been  held  sufficient 
Wood  V.  FoliioU,  4  B.  and  P.  552  (n). 

LimUation  of  action.'}  If  any  action  or  suit  shall  be  brought  or 
commenced  against  any  person  or  pers(»)s,  for  any  thing  by  mm  or 
them  done,  in  pursuance  of  that  or  any  other  act  or  acts  of  parlia* 
ment  then  in  force*  or  thereafter  to  be  made,  relating  to  his  majes- 
ty*s  revenues  of  customs  and  excise,  such  action,  or  suit,  shall  be 
commenced  withm  three  months  next  after  the  matter  or  thing 
done.  28  Geo.  111.  c  27,  s.  28.  Under  this  section  the  action 
must  be  commenced  within  three  lunar  months.  Ooler  v.  MTa* 
tnsh.  1  Bingh.  807.^ 

The  defendant  may  plead  the  ffeneral  issue,  and  give  the  special 
matter  in  evidence.  28  Geo.  IIL  c  70,  s*  88,  24  Gea  III.  sess.  3* 
e.  47,  s.  85. 


ACnONS  BY  EXECUTORS  AND  ADM1NISTRAT0R& 

Whbrb  an  action  is  brought  by  an  executor  or  administrator,  in 
bis  representative  capacity,  he  must  first  (unless  it  be  admitted  on 
the  pleadings)  prove  himself  to  be  executor  or  administrator,  and 
then  establish  the  cause  of  action,  as  in  other  suits. 

Evidence  of  title f  as  executor  or  administratorf  where  necessary.^ 
Where  the  plaintiff  declares  as  executor  or  administrator,  upon  a 
cause  of  action  arising  in  the  time  of  his  testator  or  intestate,  and 
makes  prqferi  of  the  probate  or  letters  of  administratkm,  the  de- 
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feodaot  tWBtok^  i|Bder  the  general  tfmet  iisaj  the  tkle  of  the  pki 
tiff  as  executor  or  admioktra  ton  Thus  in  aa  action  of  aaBumpnit  by 
an  administrator,  oa  promises  to  the  inteatatOt  the  plea  of  wm  as- 
sumpsU  admits  the  title  of  the  plaintiff  as  administratoTt  and  the  de* 
feadant  will  not  be  allowed  to  insist  on  the  production  of  (he  letters 
of  administration,  or  to  object  that  they  are  not  duly  stamped, 
Thynne  v.  Prolhero^  2  Jtf.  and  S.  553,  nor  that  the  supposed  intes- 
tate has  made  a  will  and  appointed  ao  executor.  Marsfidd  o.  Marshy 
3  Ld.  Raynu  834.  8o  in  an  action  of  trover  by  an  admtmstrator, 
on  the  possession  of  his  intestate,  if  the  defendant  pleads  the  gea- 
eral  issue,  he  will  not  be  allowed  to  controvert  the  titk  of  the  plain- 
tiff  as  administrator.  Ibid.  The  plea  of  the  general  issue,  how- 
•¥er,  only  admits  the  title  stated  in  the  declaration,  and,  thereloret 
if  that  title  be  insufficient,  the  plaintiff  cannot  recover.  Thus  in 
an  action  by  an  administrator,  on  a  judgment  recovered  by  his  in- 
testate in  the  King's  Bench,  at  Westminster  (which  is  bcnwn  noia- 
bile  in  Middlesex),  where  the  plaintiff  made  froferi  of  letters  of 
administration  from  the  archdeacon  of  Dorset,  and  the  defendant 

E leaded  a  plea  which  admitted  the  letters  of  administration,  it  was 
eld  on  motion  in  arrest  of  judgment,  that  in  order  to  enable  the 
i plaintiff  to  recover,  he  ought  to  have  had  letters  of  administnitioD 
rom  the  Bishop  'of  London,  and  that  the  plea  only  admitted  the 
plaintiff's  title  as  stated,  which  was  an  insuificient  title*  Ai4ma  v* 
Urretenantt  of  Savage^  6  Mod.  134. 

Where  the  plaintiff  declares  up<m  a  cause  of  actimi  arising  in 
the  time  of  his  testator,  or  intestate,  and  the  defendant  wishes  to 
controvert  his  title  as  executor  or  administrator,  he  must  do  so  by 
plea  2  where  the  plaintiff  alleged  in  the  declaration  that  adroims- 
tratioa  of  all  and  singular  the  goods  and  chattels  belonging  to  the 
intestate  at  the  time  of  his  death  was  granted  to  him  by  tl^  Bishcp 
of  Chester,  and  the  plaintifi)  after  craving  oyer  of  the  letters  of 
administration,  pleaded  that  the  plaintiff  had  never  been  adaun- 
istrator  of  all  and  singular  the  goods  and  chattels  of  the  intestate 
in  manner  and  form  as  the  plaintiff  had  in  her  declaration  in  that 
behalf  alleged,  upon  which  issue  was  joined,  it  was  held  upon  this 
form  of  plea,  that  the  only  fact  put  in  issue  was,  whether-  the  let- 
ters of  administration  mentioned  in  the  declaration  were  duly  grant- 
ed, and  that  the  question  whether  the  defendant  readed  in  the  dio- 
cese of  Chester  at  the  time  of  the  death  of  the  intestate  constituted 
no  part  of  the  issue.  If  the  defendant  intended  to  insist  that  he 
did  not  reside  in  that  diocese  at  the  time,  and  that  therefore  the 
administration  did  not  operate  upon  his  debt,  he  ought  to  have 
pleaded  the  fact  specially.    Stokes  v.  BaUj  5  B.  and  C.  491.^ 

Where  the  plaintifl^  executor,  or  administrator,  declares  on  a 
cause  of  action  arising  in  his  own  time,  and  makes  ftroJeH  of  the 
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probate  or  letters  of  admifeblraflioo,  and  tlie  defeadaat  pl^ds  fhe 
general  isBue,  soch  plea  does  not  admit  the  plaintiff's  title  as  execu- 
tor or  administrator,  and  it  must  be  proved.  Thus,  ifvfaere  the 
plaintiff  declared  as  administrator,  in  an  action  of  trover,  on  a 
conversion  in  his  own  time,  it  was  held,  that  the  plea  of  not  guilfyf 
did  not  admit  his  title  as  administrator,  and  that  as  the  letters  of 
administration  were  not  proper^  stamped,  be  could  not  recover. 
Hunt  V.  Sievens^  8  Taunt  1  IS,  met  see  fFcUan  v.  King^  4  Cample 
£72.  But  in  Such  case  as  the  naming  himself  administrator  is  mere 
surplusage,  Ccm,  Dig.  Pleader^  {2  D.  1,)  if  the  plaintiff  could  have 
proved  himself  in  actual  possession  of  the  goods  for  which  the  ac- 
tion was  brought,  it  seems  that  it  would  not  have  been  necessary 
for  him  to  give  evidence  of  the  letters  of  administration,  if  the  ac* 
tion  were  against  a  mere  wrong-doer,  any  possession  in  such  case 
being  suftcient,  see  ante^p,  401. 

Where,  either  on  a  plea  denying  the  representative  character 
of  the  plaintiff,  or  in  an  action  on  a  cause  of  action  arising  in  tfare 
plaintiff 'ii  own' time,  it  becomes  necessary  to  prove  the  plaintiffs 
title  as  executor  or  administrator,  the  probate  or  letters  of  admi- 
nistration must  be  produced,  see  ante,  p.  59. 

Where  the  grant  of  letters  of  administration  is  merely  void,  the 

Klaintiff  cnnnot  recover,  but  it  is  otherwise  where  it  is  only  voida- 
le.  Where  the  grant  of  letters  of  administration  is  by  the  arch- 
bishop, and  there  are  no  bona  notabiUa  within  his  province,  such 
grant  is  merely  void,  for  each  archbishop  has  supreme  jurisdiction, 
and  neither  of  them  can  act  within  tne  province  of  4he  othor. 
Shaw  t>.^  Stauffhton,  2  Lev.  86,  Hardr.  216,  Com.  Dig.  Adnunistra- 
Hon  (B.'S).     Where  there  are  bona  notabUia  in  one  diocese  of  a 

Jrovince,  the  administration  belongs  to  the  bishop  of  that  diocese, 
ut  if  the  metropolitan  of  that  province,  in  which  such  diocese  is, 
crants  administration,  such  grant  is  voidable  only,  and  not  void,  for 
it  is  in  force  till  reversed  by  sentence,  since  the  metropolitan  has 
jurisdiction  over  all  the  dioceses  within  his  province.  8  Bac.  Ab. 
87,  Com.  Dig.  Administration^  {B.  8).  Where  there  are  bona  notc^ 
bihain  two  dioceses  of*the  sameprovince,  the  grant  of  administra- 
tion belongs  to  the  archbishop.  Com.  Dig.  Administration^  (B.  8,)  5 
B.  and  C.  493.  And  where  a  man  dies  intestate,  leaving  bona  no- 
tabUia in  the  several  provinces,  administration  shall  be  eranted  by 
each  archbishop  for  the  goods  in  his  province.  Com.  Dig.  ubi  sup. 
Bona  notabuia  are  gcwds  to  the  value  of  5L  93  Canon^  Jac.  1, 
Com.  Dig.  Administration  {B.  4).  Debts  on  recognizances,  statutes, 
or  judgments,  are  bona  notabUia^  where  they  were  acknowledged 
or  ^ven.  Ibid.  (B.  4.)  Specialities,  as  bond  debts,  are  bona  nota- 
biha  in  the  diocese  where  they  are  found  at  the  time  of  the  testa- 
tor's or  intestate's  death«  Ibid.  But  debts  by  simple  contract,  as  a 
bill  of  exchange,  Yeomans  v.  Bradshaw^  Carik.  878,  are  bona  nota- 
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in  the  proTince  in  which  the  debtor  resides  at  the  time  of  the 
testator's  death.  Ccnu  Dig.  Adminislraiumf  {B.  4).  A  lease  or 
term  for  years  is  bona  nUabUia  in  the  diocese  in  which  the  lands 
lie.  Ibid.  But  lands  devised  to  executors  for  payment  of  debts  and 
legacies  are  not  bona  noiabtiia.    11  Vin,  Ab.  80. 

Whether  the  defendant,  when  he  denies  the  title  of  the  plantiff 
as  executor,  can  show  that  probate  has  been  granted  by  the  ordin* 
ary^  where  it  ought  to  have  been  granted  by  the  metropolitan^  ap- 
pears to  be  doubtfuL  If  such  grant  be  txid^  then  it  would  be  eood 
evidence  under  the  plea,  that  the  plaintiff  is  not  executor.  It  is 
clear  that  adminulration^  granted  by  a  iNshop  or  other  inferior 
judge,  when  it  does  not  belong  to  him,  ii  void.  Com.  Dig.  Admini' 
irationj  (B.  5) ;  and  in  one  case  it  is  said,  that  a  probate  by  the 
diocesan  in  case  of  bona  natabilia^  is  void,  but  a  prerogative  pro- 
bate where  there  are  no  bona  notabUia^  is  only  voidable,  A.  9. 
Loggan^  1  Str.  75 ;  but  Lord  Macclesfield  appears  to  have  been  of 
opinion,  that  a  probate  granted  by  an  inferior  judge  b  not  voidt  but 
only  voidable  until  reversed.  Comber's  case^  1  P.  fVms.  767,  1 
Saund.^  275,  a  (n).  The  reason  given  for  the  distinction  by  Lord 
Macclesfield  is,  that  an  executor  takes  his  authority  from  the  will, 
but  an  administrator  from  the  ordinary.  Whether  the  probate  be 
void  or  not  seems  to  depend  on  the  fact  of  the  ordinary  having  or 
not  having  jurisdiction.  The  metropolitan  has  a  jurisdictioD 
throughout  bis  province,  but  the  ordinary  only  in  his  diocese,  and 
if  there  be  no  bona  noUMlia  there,  he  has  no  jurisdiction,  and  the 
probate  would  seem  to  be  void.  &  it  is  said  in  BuUer's  Msi  PriuSf 
247,  that  the  adverse  party  may  prove  that  the  testator  left  bona 
notdbiUa  against  the  probate  by  an  inferior  court,  for  then  such 
court  had  no  jurisdiction ;  and  see  Allen  v.  DundaSf  8  T.  R.  131. 

Where  in  an  action  on  a  cause  of  action  arising  in  the  executor's 
own  time,  or  where  the  title  of  the  plaintiff  as  executor  has  been 
denied  by  the  defendant  in  his  plea,  it  is  good  evidence  that  the 
probate  was  foiled.    B.  JVI  P.  247,  ante^  p.  88. 

In  an  action  brought  by  several  as  executors,  probate  granted  to 
one  only  of  a  will  anpoiotins  all  is  evidence  of  the  title  of  alL 
Walters  v.  Pfeil,  1  JIf.  and  M.  862. 

Defence. 

It  has  been  already  stated  in  what  cases  the  defendant  may  aive 
evidence  to  disprove  the  title  of  the  plaintiff  as  executor  or  adooi- 
nistrator.  With  regard  to  the  cause  of  action,  the  evidence  in 
defence  will  be  the  same  as  in  an  action  between  the  defendant 
and  the  testator  or  intestate.  But  on  a  plea  of  the  statute  of  luni* 
tations  to  a  declaration  containing  only  counts  on  promises  to 
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the  testator,  the  plaiDtiff  will  not  be  allowed  to  give  evidence  of 
promises  or  acknowledgments  to  himself,  after  the  death  of  the  tes- 
tator. Dean  o.  Cranes  6  Ak>d.  309.  Sarell  v.  fVine,  3  East,  409.  In 
an  action  against  several  executors,  to  take  the  case  out  of  the  sta- 
tute of  limitations  as  to  all,  there  must  be  an  express  promise  in 
writing  by  all.  TuUock  v.  Hanley,  R.  and  JK  416.  9  Geo,  4,  c.  14, 
anUtp.  255. 

Evidence  tf  payment']  Payment  of  a  debt  to  an  executor  who 
has  obtained  probate  of  a  forged  will,  is  a  dischai^e  in  an  action 
brought  against  the  debtor  by  the  rightful  administrator  on  revo- 
cation of  the  probate.  Allen  v.  Dundas,  3  7!  R.  125.  But  a  pay- 
ment of  money  under  the  probate  of  a  supposed  will  of  a  living  per- 
son would  be  void ;  because,  in  such  case,  the  ecclesiastical  couK 
has  no  jurisdiction,  and  the  probate  can  have  no  efiect.  Id.  ISO ; 
and  see  WooUey  v.  Clarke^  5  R  and  A.  744." 

Evidence  in  action  against  executor  de  son  tarL]  In  an  actk>n  of 
trover  or  trespass  by  a  rightful  executor  or  administrator,  against 
an  executor  de  son  tort,  the  latter  may,  under  the  general  issue, 
and  in  mitigation  of  damages,  give  evidence  of  payments  made  by 
himself  in  the  rightful  course  of  administration ;  but  should  those 
payments  amount  to  the  full  value  of  the  goods  claimed,  the  plain- 
tiff will  still,  as  it  seems,  be  entitled  to  a  verdict  for  nominal  da- 
mages. See  ante^  p.  412;  but  see  WooUey  v.  Clarke,  5  B.  and  A. 
744."  supra.  And  such  payments  shall  not  be  allowed  in  damages, 
if  there  be  a  failure  of  assets,  and  the  lawful  executor  would  by 
these  means  be  divested  of  bis  richt  of  preferring  one  creditor  to 
another,  of  equal  rank,  or  giving  himself  the  same  preference.  2 
BL  Com.  508.  Off.  Ex.  182.  TbOsr,  365.      ' 

The  non-joinder,  as  plaintifl^  of  another  executor,  must  be  plead- 
ed in  abatement,  and  cannot  be  given  in  evidence  under  the  gene- 
ral iwue.  Com.  Dig.  Abatement,  (E.  13.)  1  Saund.  294,  i  (n). 

Competency  of  Witnesses. 

In  an  action  at  the  suit  of  an  executor  or  administrator,  if  the 
estate  of  the  testator  or  intestate  is  insolvent,  a  person  who  has  an 
unsatisfied  demand  upon  it,  is  not  a  competent  witness  for  the  plain- 
tiff Crau[  9.  Cunddl,  1  Coanob.  381 ;  but  see  Davies  v.  Davies,  1 
M.  and  JUT  345.  But  unless  tne  estate  is  insolvent,  the  creditor  Is 
a  competent  witness.  Pa^  v.  Brown,  6  Esp.  34.  Davies  v.  Davies, 
I  M.  and  M  345.  In  an  action  by  an  executor,  a  paid  legatee  is 
a  competent  witness  to  increase  the  estate.  Clarke  o.  Oannon,  R. 
and  M.  31. 
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Iir  an  actioD  aeaiost  an  executor  or  administrator,  the  plaiDtiflf 
must  prove  that  the  defendant  is  executor  or  administrator,  if  that 
fact  is  denied  by  plea,  and  the  cause  of  action,  as  stated. 

An  action  at  law  cannot  be  maintained  for  the  distributive  share 
of  an  intestate's  property  against  the  administrator,  nor  against  his 
executor,  although  he  may  have  expressly  promised  to  pay.  Jcmts 
V.  Tanner^  1  B.  and  C  542.- 

Evidence  on  flea  ofne  ungues  executor.']  If  the  defendant  in- 
tends to  deny  his  being  eiecutor  or  administrator,  he  must  plead 
such  denial  speciaUv,  for  unless  pleaded,  his  representative  cha- 
racter is  admitted.  The  proof  of  the  issue  on  this  plea  lies  upon  the 
plaintiff,  and  he  may  support  it  by  production  of  the  probate,  or 
letters  of  administrationf  see  ante^p.  59,  or  by  secondary  evidence 
of  them,  after  a  notice  to  produce  served  upon  the  defendant ;  in 
such  case,  as  the  presumption  of  law  is,  that  the  probate  or  letters 
are  in  the  possessbn  of  the  party  who  is  alone  entitled  to  them,  it 
does  not  seem  necessary  to  give  any  evidence  in  prder  to  show 
that  they  are  in  the  defendant's  possession.  Some  proof  of  the 
identity  of  the  defendant,  and  of  the  person  named  as  executor  in 
the  probate,  must  be  given.  The  plea  of  ne  unques  executor^  does 
not  deny  the  cause  ofaction,  but  only  that  the  defendant  is  one  of 
the  representatives  of  the  testator.  1  Saund.  207,  a  (n). 

Upon  the  plea  of  ne  unques  executor^  it  is  sufficient  to  ^ve  evi- 
dence of  sucn  circumstances  as  will  render  the  defendant  liable  as 
exectUor  de  son  tort  What  acts  will  make  a  man  executor  de  son 
tortf  is  a  question  of  law ;  but  it  is  for  the  jury  to  say  whether  such 
facts  are  sufficiently  proved.  Padget  v.  Priest^  2  T.  i?.  97.  Evi- 
dence of  slight  acts  of  intermeddling  with  the  property  of  the  de- 
ceased will  oe  sufficient.  In  one  case,  merely  taking  a  Bible,  and 
in  another  a  bedstead,  was  held  sufficient  Jvoy,  69.  So  living  in 
the  house  and  carrying  on  the  trade  of  the  deceased,  Hooper  v,  Sttm- 
mersetty  1  Wightw.  16;  suing  for  receiving  or  releasing  the  debts 
due  to  the  estate.  Com.  Dig.  Administrators  (C.  1) ;  entering  on 
a  lease,  or  term  for  years,  Bac.  Ab.  Executors f  B.  3;  pleading' 
any  other  plea  than  ne  unques  executor^  to  an  action  brought  against 
him  as  executor,  ibid^  will  be  evidence  to  prove  the  party  an  exe- 
cutor de  son  tort.  So  where  A.  the  servant  of  B.  sold  goods  of  C,  an 
intestate,  both  before  and  after  C's  death,  in  pursuance  of  orders 
given  by  C  in  his  lifetime,  and  paid  the  money  arising  from  such 
sale  into  the  hands  of  B.,  it  was  held  that  B.  was  an  executor  €le 
son  tort  Padget  v.  Priest,  2  7.  R.  97.     And  where  a  creditor  took 
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an  absalute  bill  of  sale  of  the  goods  of  his  debtor,  but  agreed  to 
leave  them  in  his  possession  for  a  limited  time,  before  the  expira- 
tion of  which  time  the  debtor  died,  and  the  creditor  took  and  sold 
the  goods,  it  was  held  that  he  had  thereby  rendered  himself  execu- 
tor de  son  torL     Edwards  v.  Harbent  2  71  R.  587.    Merely  lock- 
ing up  the  goods  of  the  deceased,  directing  the  funeral  in  a  manner 
flimtable  to  the  estate,  and  out  of  the  efiects  of  the  deceased ;  feod- 
11^  his  cattle,  repairing  his  houses,  or  providing  necessaries  for  his 
children  will  not  render  the  party  liable  as  executor  de  son  tort, 
for  they  are  merely  offices  of  kindness  and  charity.     ToUeff  40. 
Bac.  Ab.  Executors^  B.  3.     Com.  Dig.  Administrator  (C.  2).    In  an- 
swer to  the  evidence  adduced  to  prove  him  executor  de  son  tort, 
the  defendant  may  show  that  he  took  possession  of  the  intestate's 
goods  under  a  fair  claim  of  right    Fleming  v.  JarraU,  1  Esp.  335. 
Com.  Dig.  Administrator  (C«  2) ;  or  that  he  acted  under  tne  au-* 
thority  of  the  rightful  administrator,  HaU  v.  EUiot^  Peake^  86 ;  but 
it  is  no  defence,  that  he  acted  as  the  agent  of  one  named  executor, 
but  who  has  never  proved  the  will.     Cotde  v.  Aldrichf  I  Stark.  37.» 
In  assumpsit  against  several  defendants,  as  executors,  with  jdea 
of  ne  ungues  executors^  the  plaintiff  may  have  a  verdict  against  the 
real  executors  on  the  counts  laving  the  promises  b^  the  testat<»*, 
aiid  the  other  defendants  must  be  mscharged.      Gr^Uhs  v.  Frank* 
Kn,  1  M.  and  M.  146. 

Evidence  on  plene  administravii^  proof  of  assets."]  Where  the 
defendant  pleadi  plene  administramU  and  the  plaintiff  replies  that 
the  defendant  had  assets,  the  issue  lies  upon  the  plaintiff  who  must 
prove  assets  existing  at  the  time  of  the  writ  sued  out  Mara  «. 
Qtdn,  6  T.  R.  10.  If  the  assets  came  to  the  hands  of  the  defendant 
afier  the  writ  sued  out,  the  plaintiff  should  reply  that  fact  special- 
ly«  and  will  not  be  allowed  to  give  it  in  evidence  under  the  eeneral 
replication.  Id.  11.  If  the  plaintiff  reply  that  he  sued  out  nis  ori- 
ginal on  such  a  day,  and  that  the^detendant  had  assets  then,  and 
the  defendant  takes  issue  that  he  had  not  assets,  then  the  plaintiff 
need  not  give  in  evidence  a  copy  of  the  original,  to  prove  tne  time 
of  its  being  taken  out,  because  the  defendant  has  admitted  it  in 
his  rejoinder;  but  if  the  plaintiff  reply  assets  at  the  time  of  exhib-' 
iting  his  bill,  viz.  on  such  a  day,  and  conclude  his  replication  to 
the  country,  then,  though  the  plaintiff  states  his  bill  to  have  been 
exhibited  on  the  first  day  of  the  term,  yet  if  in  fact  it  was  exhibited 
afterwards,  the  defendant  may  take  advantage  of  it  on  the  evidence, 
so  that  he  shall  not  be  bound  for  what  he  paid  before.  B.  JVI  P. 
144.  In  ofder  to  prove  assets,  the  plaintiff  may  give  in  evidence 
the  inventory  exhibited  by  the  defendant  in  the  ecclesiastical  court; 
but  a  copy  of  the  inventory  signed  by  the  appraisers,  but  not  by 
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the  ^xecutOTt  is  not  evidence,  fi.  JVI  P.  140.  Where  the  defeod* 
ant  has  not  distinguished  the  sperate  from  the  desperate  debts  in 
the  inventory,  it  has  been  held  that  the  whole  shall,  pnmA^cie,  be 
taken  to  be  assets,  so  a^  to  throw  the  onta  of  proving  some  of  thenn 
desperate  upon  the  defendant.  B.  JNT.  P.  140.  Smiih  v.  Davis, 
Selw.  JVI  P.  712.  But  in  another  case  Lord  Ellenborough  ruled, 
that  it  was  necessary  to  prove,  presumptively  at  least,  that  these 
debts  have  been  paid,  and  that  it  was  the  uni\;er8al  practice  upon 
the  plea  ofplene  administravii  to  prove  that  effects  came  into  the 
hands  of  the  defendants.  Giles  v.  Dyson,  1  Stark.  82.'  So,  where, 
to  prove  assets,  an  account  rendered  by  the  defendants  to  the  plain- 
tiff was  given  in  evidence,  in  which  they  stated  that  1,0001.  had 
been  awarded  as  due  to  the  testator's  estate,  Lord  Ellenborough 
held  that  this  was  not  sufficient  proof  of  assets,  as  it  did  not  show 
that  any  part  of  the  sum  awarded  had  been  received  by  the  esre- 
cutors.  Williams  v.  Innes,  1  Camvb,  364.  If  an  executor  submit 
to  arbitration,  such  submission,  witn  the  award,  is  not  an  admissKNi 
of  assets,  the  arbitrators  not  directing  the  defendant  to  pay  the  mo- 
ney. Pearson  v.  Henry,  5  T,  R.  6.  But  a  submission  to  arbitra- 
tion, and  an  agreement  to  pay  what  shall  be  awarded,  with  an 
award  to  pay  accordingly,  is  an  admission  of  assets  to  the  amount 
of  the  sum  so  awarded.  Barry  v.  Rusk,  1  T.  /{.  691.  WorOdngUm 
t.  Barlow,  7  T.  P.  453.  Proof  of  an  admission  by  an  executor  that 
the  debt  was  just,  and  that  it  should  be  paid  as  soon  as  he  could,  is 
not  evidence  to  charge  him  with  assets.  Hindsley  v,  RussdH,  12 
East,  232.  So  the  pavment  of  interest  upon  a  bond  of  the  testator 
is  not  an  admission  of  assets.  Cleverley  v*  Brett,  cited  5  T,  R.  6 . 
But  a  probate  stamp  is  primA  facie  evidence  that  the  executor  has 
received  assets  to  the  amount  covered  by  the  stamp.  Faster  «. 
Blakehck,  5  B.  and  C.  32a« 

Though  the  pleaof  o&ne  administravit  in  an  actibn  of  assumpsit 
against  an  executor,  admits  a  cause  of  action,  yet  it  does  not  admit 
the  amount,  which  must  be  proved  by  the  plaintiff;  but  in  an  ac- 
tion of  debt,  in  which  a  specific  sum  is  demanded,  the  specific  debt 
is  admitted,  and  need  not  be  proved.  Skelly*s  case,  1  Stark*  290, 
B.  AC  P.  140. 

On  a  plea  by  several  executors  that  they  have  fullv  administer- 
ed, if  some  appear  to  have  assets  in  their  hands,  and  tne  others  not, 
the  latter  are  entitled  to  a  verdict  Parsons  v.  Hancock,  1  M  and 
M.  380. 


Evidence  on  plene  administravit — in  answer  iojrotff^^ 
payment  qfdebtsJ]  When  the  plaintiff  has  given  primi,  facie  evi- 
dence of  assets,  the  defendant,in  answer  to  such  evidence,  may  prove 
that  those  assets  have  been  exhausted  by  payment  of  other  debts 
of  the  deceased,  of  as  high,  or  of  higher  d^ree  than  the  debt  of  the 
plaintiff,  provided  such  payments  were  made  befiMre  the   writ 

9  9  Eng.  Com.  Law  R«pt.  9SS.    «  11  U.  94$. 
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purchaaed.  The  course  of  distributkMi  is  as  follows :  1.  All  funeral 
expenses,  and  the  charges  of  proving  the  will,  or  of  taking  out  let- 
ters of  adminbtration ;  and  the  defendant  may  show  that  he  has 
retained  money  in  his  hands  to  pay  for  the  expenses  of  administra- 
tion, to  which  he  has  made  himself  liable  without  proving  that  he 
has  paid  them.  Gillies  v.  Smither,  2  Stark.  528/  2.  Debts  due  to 
the  crown  by  record  or  specialty.  3.  Certain  debts  created  by 
particular  statutes.  4.  Debts  of  record ;  but  unless  such  debts  l>e 
docketed  according  to  stat  4  and  5  W.  and  M.  c.  20,  they  only 
rank  as  simple  contract  debts.  Hickey  v,  Haytor^  6  T.  R.  384. 
6.  Debts  due  by  specialty,  and  rent  6.  Debts  due  by  simple  con- 
tract, first  to  the  king,  and,  secondly,  to  a  subject.  Tdler^  258,278. 
Cmi  Dig.  Administration  (C.  2). 

If  the  defendant  has  paid  debts  to  the  aooount,  after  the  suing 
out,  but  before  notice  oi  the  plaintiff's  writ,  or  debt,  he  must  plead 
such  defence  specially,  and  cannot  give  it  in  evidence  under  plene 
administravit^  under  which  no  payments  made  after  the  action 
commenced  can  be  given  in  evidence*  Dyer,  32,  a  (margin).  Com* 
Dig,  Administration  (C  2). 

in  order  to  prove  the  existence  and  payment  of  the  debt  set  up 
by  the  defendant,  he  may  call  the  creditor,  who  is  a  competent 
witness,  to  establish  both  those  facts.  B.  JNT.  P.  143.  But  where 
the  action  is  brought  on  a  bond  of  the  deceased,  and  the  defendant 
pleads  plene  administravit^  and  relies  upon  the  payment  of  other 
oonds  of  the  deceased,  the  execution  of  such  bonds  must  be  proved 
by  calling  the  attestlK  witness  in  the  usual  manner,  even  though 
the  bonds  have  been  &stroyed.  GilHes  v.  Smither^  2  Stark.  530.* 
Where,  however,  the  defendant  is  sued  in  assumpsit,  on  a  simple 
contract,  and  pleads  plene  ctdministravUf  and  relies  upon  the  pay- 
ment of  bonds  of  the  deceased,  it  will  be  sufficient,  it  is  saia,  to 
prove  the  payment,  B.  AI  P.  143,  for,  though  no  bond,  it  is  yet  a 
good  lEdministration. 

Evidence  onplene  administravitf  in  answer  toproof  of  assets — re- 
tainer.^ The  defendant  may  either  plead  a  retainer  of  a  debt  due 
to  him  (which  must  be  a  debt  of  an  equal  or  higher  degree  than 
the  debt  for  which  the  action  is  brought,  in  order  to  entitle  the  de- 
fendant to  retain  it),  or  may  give  it  in  evidence  on  the  plea  cffUne 
odministraviL  I  Sound.  333  (n).  So  the  defendant  may  retam  for 
payments  which  he  has  made  out  of  his  own  monies  before  the  is- 
suing of  the  writ,  in  discharge  of  debts  of  the  deceased  of  equal 
or  higher  decree  than  the  plaintiff's.  Co.  LitL  283,  a.  B.  JNT.  P.  141. 
An  executor  de  son  tort  cannot  retain  for  his  own  debt,  though  of 
higher  degree,  and  though  the  rightful  executor,  after  action 
brought,  has  consented  to  the  retainer.  Curtis  v.  Pabnerf  S  T.  R 
587.    In  answer  to  such  evidence  of  retainer,  the  plaintiff  may 

'  3  Eof .  Com.  Law  lUpt.  460. 
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ihow  the  will,  and  who  are  the  rightful  execatcMik  J3.  JVl  P.  I43L 
Where  the  defendant  pleads  a  retaioer,  and  abo  a  judgment  reco- 
vered, which,  together,  cover  the  assets,  it  is  sufficient  for  the  plain- 
tiff to  falsify  either  claim*    Campwn  v«  Bentieyp  I  Esp.  344, 

Evidence  en  plea  of  atdstanding  juidgment$  and  debuJ]  The  de- 
fendant cannot,  under  the  plea  otplene  administravUf  give  evidence 
of  the  existence  of  outstanding  debts  of  a  higher  nature.  £•  JVIP.  141. 
Such  defence  roust  be  pleaded ;  and  where  the  defendant  pleads  a 
judgment  obtained  against  him  for  100/.  and  that  he  has  not  goods, 
except  to  the  value  ^  51,  and  the  plaintiff  proves  that  he  has  100/^ 

Jfet  he  gains  nothing,  for  the  substance  of  tne  issue  is,  that  the  de- 
endaot  has  not  above  what  will  satisfy  the  judgment.  JUoon  o. 
Andrews,  Hob.  133 ;  1  Sound.  333  (n).  Where  the  defeodgnt  pleads 
an  outstanding  judgment,  the  plaintiff  may  reply  that  it  was  ob- 
tained or  kept  on  foot  by  fraud,  which  the  doendani  is  bound  to 
traverse  in  his  rejoinder ;  and  on  this  issue  the  plaintiff  may  either 
give  in  evidence  that  the  debt  was  not  a  just  one,  or  that  less  is  due 
than  the  sum  for  which  judgment  has  boen  given.  2  Sound.  50  (n). 
In  answer  to  the  latter  evidence,  which  is  prmi  facie  proof  of  fraud, 
the  defendant  may  show  that  the  judgment  was  entered  for 
more  than  was  due  by  mistake.  Pease  v.  NayloTf  5  71 12.  80.  If 
a  judgment  is  pleaded,  and  perfraudem  renlied,  upon  which  issue 
is  taken,  and  it  appears  in  evidence  that  the  creditor  was  willing 
to  tdce  less  than  is  recovered,  it  is  proof  of  fraud  ^  bst  if  it  be 
shown  that  the  administrator  had  not  assets  to  pay  thai  sum,  it  is 
no  fraud.  Per  Cnr.  Parker  v.  Atfieid,  I  Sa&.  812*  If  the  de£eiida]it 
plead  several  judgments  recovered  against  bimsdf,  to  which  the 
plaintiff  replies  fraud,  it  will  entitle  the  plaintiff  to  a  general  judjg- 
meat,  if  he  can  avoid  any  one  of  them ;  for  a  judgment  recovered 
against  an  executor  being  an  admission  of  assets,  u  any  one  of  the 
judgments  be  falsified,  the  defendant  admits  by  his  plea,  that  l)e  has 
more  assets  than  will  satisfy  the  other  judgments  by  as  much  as  the 
judgment,  so  falsified,  amounts  to.  1  Sound.  337,  a  (n).  When  the 
judgments,  or  debts  pleaded,  are  upon  penalties^  it  seems  the  ri^t 
way  of  replying  is,  to  say  that  the  creditor  would  have  acc^ted 
the  less  sums,  but  the  defendant  either  would  not  pay,  or  had  paid 
them,  biU  kept  thejtidgmentSj  or  bonds,  on  foot-by  fraud  and  covin  ; 
and  the  plamtiff,  on  issue  joined  thereon,  may  give  in  evidence  such 
matter  as  will  serve  to  avoid  the  penalties.  For  if  be  replies,  ge- 
nerally, that  the  judgments  were  for  less  sums,  and  the  defendant 
has  assets  above  what  will  satisfy  them,  on  the  issue  that  he  has 
not,  the  defendant  has  a  right  to  insist  on  the  penalties  as  the  debts. 
1  Sound.  334  (n),  citing  Tompson  a  Hart,  3  Lev.  368,  BeU  v.  Bol- 
ton, 1  Luiu).  450. 
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An  executor  nmj  coafess  a  judgment  to  a  creditor  in  equal  de* 
gree  with  the  plaintifl^  pending  the  action,  and  plead  it  in  bar; 
and  thoygh  done  for  the  express  purpose  of  depriving  the  plaintiff 
of  the  debt,  it  is  good  both  at  law  and  in  equity.  2  Saund.  51,  (n). 
Toiputt  V.  Wells,  1  M.  and  S.  404  Pickstock  v.  Lyster,  3  M  and 
&  376. 

Where  the  defendant  pleaded  a  judgment  recovered,  and  the 
plaintiff  replied  that  it  was  obtained  and  kept  on  foot  by  frauds  the 
judgment  creditor  was  ^called  by  the  defendant  to  prove  that  the 
debt  was  -b,  fair  one ;  but  Eyre,  C.  J.,  rejected  bb  testimony,  ob- 
serving, that  by  establishing  the  validity  of  his  own  debt,  he  made 
good  his  priority  of  chum  to  be  paid  out  of  the  assets  of  the  intes- 
tote,  and  that  thb  was  such  an  interest  as  rendered  him  incompe- 
tent.    Campion  v.  Bentiey,  1  Esp,  34^ 

Evidence  in  an  action  suggesting  a  devastamtJ]  If  an  executor, 
or  administentor,  in  an  action  brought  against  him  as  such,  admit 
assets  by  his  pleading,  he  will  not,  in  an  action  of  debt  on  the  judg- 
ment, suggesting  a  devastamU  be  allowed  to  show  that  he  has  not 
assets;  and  it  will  be  suflGicient  for  the  plaintiff,  upon  issue  on  the 
plea  of  nan  devastavit^  to  prove  the  former  judgment  and  the  return 
of  nvlla  bona  to  the^en  facias^  Erving  v.  Peters,  3  T.  R.  685. 
Skeltan  v,  HafpUngi  1  Wils.  359.  Where  the  defendant  pleads 
non  est  factum  testataris,  or  a  release  to  the  testator,  or  payment 
by  him,  or  non  assumpsit^  these  pleas  admit  asset  1  SoutuL  336 
(n).  So  h  judgment  (or  the  plaintiff  on  demurrer,  or  by  default, 
wUl  be  evi<£»ice  of  assets.    Rock  v.  Leighton,  1  Soft.  310. 


ACTIONS  AGAINST  HEIRS. 

Iif  an  action  of  debt  on  the  bond  of  the  ancestor  against  the  heir 
(which  only  lies  where  the  heir  is  expressly  named  in  the  bond,  Co. 
Lit  209,  a),  the  usual  plea  b  riens  per  descent. 

Evidence  on  plea  of  riens  per  descent]  Upon  issue  joined  on 
the  plea  of  riens  per  descerU,  the  execution  of  the  bond  being 
admitted  by  the  plea,  the  plaintiff  must  prove  the  assets  by 
showing  that  the  ancestor  died  seised  of  an  estate  in  fee,  and 
that  it  descended  from  him,  as  the  person  who  was  last  actually 
seised,  to  the  defendant  as  his  heir.  The  seisin  of  the  ancestor 
may  be  proved  by  showing  that  he  was  in  possession  of  the 
lands,  or  m  the  receipts  of  the  rents  and  profits,  ante,  p.  343. 
His  death  must  then  be  proved,  and  that  the  defendant  is  hb 
heir.  See  ante,  p.  345.  iVhere  the  lands  have  descended  from 
the  obligor  to  another  who  has  die.^  seised,  and  from  him  to  the 
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defendant,  the  descent  nrast  be  stated  ■pedallj,  aa  Upt  the  defend- 
ant was  the  heir  of  A.  (who  died  last  seised),  who  was  the  heir  of 
the  obligor ;  and  so  it  must  be  where  there  have  been  several  in- 
termediate descents;  for  if  the  declaration  be  against  the*  defend- 
ant, as  heir  of  the  obligor,  and  it  appear  in  evidence  on  the  plea 
otriens  per  descent^  from  the  obligor,  that  the  defendant  is  hexr  cf 
the  heir  of  the  obligor,  it  is  a  fatal  variance.    2  Sound.  7,  d  (n), 
Jenk^s  case.  Cro.  Car,  15L    Bat  if  the  intermediate  heirs  have  not 
had  actual  seisin  of  the  fee  which  descended  from  the  obligor,  it 
seems  unnecessary  to  notice  them  in  the  declaration.    2  Saund^  7, 
d  (n).    KeUou)  v.  Rawden^  Carik,  126.    It  is  sufficient  in  the  de- 
claration to  charge  the  defendant  as  heir  generally,  without  stat- 
ing haw  heir,  and  the  plaintiff  may  show  how  heir  in  evidence. 
Denham  v.  Stephenson^  1  SalL  355. 

Evidence  an  plea  ofriens  per  descent — what  are  auets^     It  is 
a  general  rule,  uat  though  the  ancestor  devise  the  estate  to  his 
heir,  yet  if  he  take  the  same  estate  in  quality  and  quantity  that 
the  law  would  have  given  him,  the  devise  is  a  nullity,  and  the  heir 
is  seised  by  descent,  and  the  estate  assets  in  his  hands.    2  Sound* 
8,  d  (n).    Reading  v.  Rayston^  1  SalL  242.    So  where  tbe  land  is 
devised  charged  with  the  payment  of  a  sum  of  money,  Clarke  v. 
Smiih,  1  Salk.  241,  or  of  debts.    Allan  v.  Heber,  2  Sir.  1270.    So 
a  rent  in  fee,  inning  out  of  the  heir's  land,  and  descending  to  him, 
though  extinct,  for  it  has  continuance  for  this  purpose.     Co,  LitL 
874,  b.    So  if  there  be  a  mortgage  for  years^  the  reversion  in  fee 
in  the  mor^gor  is  legal  assets,  and  the  plaintiff  may  have  judg- 
ment with  a  cesset  ezecutio;  but  where  there  is  a  mortgage  infee^ 
the  equity  of  redemption  is  not  l^al  assets.    2  Sound,  8,  e  (n). 
Phmket  v.  Penson^  2  Atk,  294.    So  a  copyhold  in  fee  is  not  assets. 
4  Rep.  22,  a.    By  the  statute  of  frauds,  29  Car.  IL  c.  8,  s.  12,  an 
estate  our  autrie  vie,  which  comes  to  the  heir  as  special  occupant, 
is  macte  assets  by  descent    Lands  which  descend  in  tail  are  not 
assets.    1  Roll  Ah.  269  (B.)    A  reversion  expectant  on  an  estate 
in  tail  is  not  assets,  upon  the  eeneral  issue  of  riens  per  descent, 
Mildatfs  case,  6  Rep.  42,  a;  I&lkiw  v.  Rowden,  Carth.  129.    A  re- 
version after  an  estate  for  life  is  quasi  assets,  but  it  ought  to  be 
pleaded  specially  by  the  heir,  and  the  plaintiff  may  take  judgment 
of  it  quando  accideriL    Ibid.    Dyer^ZlS^b. 

If  the  defendant  pleads  riens  ver  descent,  and  the  jury  find  that 
he  has  something,  however  small  it  may  be,  and  insufficient  todis* 
charge  the  debt,  the  plaintiff  is  entitled  to  a  general  Judgment  for 
the  debt,  damages,  and  costs,  and  to  sue  out  the  like  execution 
against  him  as  on  a  judgment  for  his  own  debt  2  Sound.  7,  a  (n). 
It  is,  therefore,  unnecessary  to  prove  the  value  of  the  aswts  de- 
scended. 


Jtctitms  against  Hein.  473 

Evidence  im  flta  ofriens  per  descent — repKcatUm  under  staL  3 
fP.  and  M  c»  14,  s.  5.]  At  common  law,  ifthe  heir  had  bondjide 
aliened  the  iands,  which  he  had  by  descent,  before  an  action  was 
commenced  against  him,  he  might  discharge  himself  by  pleading 
that  he  had  nothing  by  descent  at  the  time  of  suing  oiU  t/ie  tvrit  or 
fiing  the  bUlj  and  the  obligee  had  no  remedy  at  law ;  2  Sound.  7, 
e  (n) ;  though  under  this  issue  he  might  show  that  the  heir  had 
aliened  the  lands  by  covin.  Ibid.  Dyer^  149,  a.  margin.  But 
by  3  W.  and  M.  c.  14,  s.  5,  where  any  heir  at  law  shall  be  liable 
to  pay-  the  debts  of  his  ancestor,  in  regard  of  any  lands,  tenements, 
or  hereditaments,  descending  to  him,  and  shall  sell,  alien,  or  make 
over  the  same,  before  any  action  brought,  or  process  sued  out 
against  him,  such  heir  at  law  shall  be  answerable  for  such  debt  or 
debts,  in  an  action  or  actions  of  debts  to  the  value  of  the  said  land 
80  by  him  sold,  aliened,  or  made  over,  in  which  cases  all  creditors 
shall  be  preferred  as  in  actions  against  executors  and  administrators  i 
and  sucn  execution  shall  be  taken  out  upon  any  judgment,  or  judg- 
ments, so  obtained  against  such  heir,  to  the  value  of  the  said  land, 
as  if  the  same  were  his  own  proper  debt  or  debts,  saving  that  the 
lands,  tenements,  or  hereditaments,  bonA  fide  aliened  before  the 
action  brought,  shall  not  be  liable  to  such  execution.  And  by  sec- 
tion 6,  where  any  action  of  debt  upon  any  speciality  is  brought 
against  any  heir,  be  may  plead  riens  per  descent^  at  the  time  of  the 
original  writ  brought,  or  the  bill  filecl  against  him,  and  the  plaintiff 
may  reply  that  he  had  tandSf  tenements^  or  hereditaments  from  his 
ancestor  f  before  the  original  writ  brought^  or  bill  filed;  and  if,  upon 
the.  issue  joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury 
shall  inquire  of  the  value  of  the  lands.  Sue.  so  descended,  and  there- 
upon judgment  shall  be  given,  and  execution  shall  be  awarded  as 
aforesaid ;  but  if  judgment  be  given  against  such  heir  by  confession  of 
the  action,  without  confessing  the  assets  descended,  or  upon  demur- 
rer, or  nU  diciU  it  shall  be  lor  the  debt  and  damages,  without  any 
writ  to  inquire  of  the  value  of  the  lands,  &c.,  so  descended.  When 
issue  is  joined  on  this  rcfplication  (which  may,  it  seems,  be  pleaded, 
.  though  the  heir  has  not  aliened  the  lands),  2  Saund.  8  (n),  the 
plaintiff,  in  addition  to  the  usual  proofs  under  the  plea  of  riens  per 
descentf  must  be  prepared  with  evidence'  of  the  gross  value  of  the 
lands  descended,  tor  if  the  jury  neglect  to  find  the  value,  the  court 
will  award  a  venire  de  novo*  Jeffrey  v.  Barrow^  10  Mod.  18. 

Evidence  in  action  against  heir  and  devisee.']  At  common  law, 
if  the  ancestor  had  devised  the  lands,  a  bond  creditor  had  no  re- 
medy against  the  devisee.  But  by  stat.  3  "W.  and  M.  c.  14,  s.  2,  all 
wills  and  testaments,  limitationai  dispositions,  or  appointments,  of  or 
concerning  any  manors,  messuages,  landsi  tenements,  or  heredita- 
ments, or  of  anj  rent,  profits,  term,  or  charge  out  of  the  same, 
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whereof  any  penon  at  the  time  of  his  or  her  deceaie,  shall  be  seind 
in  fee  simple  id  possessioo,  reversion,  or  remainder,  or  have  power 
to  dispose  of  the  same  by  his  or  her  last  will  or  testament,  there- 
after to  be  made,  shall  be  deemed  and  taken  only  as  against  such 
creditor  or  creditors  as  aforesaid,  his,  hec,  or  their  heirs,  successon, 
executors,  administrators,  and  assigns,  and  every  of  them,  to  be 
fraudulent,  and  clearly,  absolutely,  and  utterly  void,  Sl^  And  by 
section  3,  in  the  cases  before  mentioned,  every  such  creditor  or  cre- 
ditors shall  and  may  have  and  maintain  hb,  her,  or  their  action  of 
debt,  upon  his,  her,  or  their  said  bonds  and  specialties,  against  ihe 
heir  and  heirs  at  law  of  such  obligor  or  obligors,  and  such  devisee 
or  devisees,  jointly,  by  virtue  of  this  act ;  and  such  devisee  or  de- 
visees shall  be  liable  and  chai^eable  for  a  false  plea  by  him  <Hr 
them  pleaded,  in  the  same  manner  as  any  heir  should  have  been 
for  any  false  plea  by  him  pleaded,  or  for  not  confessing  the  lands 
or  tenements  to  him  descended  And  by  section  7,  all  and  every 
devisee  and  devisees,  made  liable  by  this  act,  shall  be  liable  and 
chargeable  \n  the  same  manner  as  the  heir  at  law,  by  force  of  this 
act,  notwithstanding  the  lands,'tenements,  and  hereditaments  to 
him  or  them  devised  shall  be  aliened  before  the  action  brouffbt  By 
section  4,  devisees  for  payment  of  debts,  and  portions  d*  children, 
in  pursuance  of  a  settlement  before  marriage,  are  excepted  from 
the  operation  of  the  act  An  action  of  covenant  did  not  lie  against 
a  devisee  under  this  act,  Wilson  v.  Knvhley^  7  EasU  128 ;  but  see 
the  provisions  of  1 1  Gea  IV.  and  1  Wil.  lY.  c.  47 ;  nor  does  the  act 
extend  to  any  settlement  or  disposition  made  by  the  obligor  by  deed 
in  his  lifetime.  Parsloe  v.  Weeaon,  1  Eq.  Ab.  149, 2  Saund.  8,  c  (n). 
The  act  of  W.  and  M.  is  repealed  by  11  Geo.  IV.  and  1  WiL  IV. 
c.  47.  The  cases  on  the  former  statute  are  applicable  to  the  new 
act,  which  re-enacts  the  provisions  of  the  old  one,  and  extends  the 
remedy  against  the  heir  and  devisee  to  the  case  of  covenants  and 
other  specialties. 


ACTION^  AGAINST  JUSTICES. 

^  Iir  an  action  against  a  justice  of  the  peace,  the  plaintifi^  in  addi* 
tion  to  hb  other  proofii,  must  prove  the  delivery  oi  a  notice  under 
24  Gea  II.  c.  44,  and  the  commencement  of  the  action  in  proper 
time. 

By  24  Geo.  11.  c.  44,  s.  1,  no  writ  shall  be  issued  out  against,  nor 
any  copy  of  any  process  at  the  suit  of  a  subject,  shall  be  served  on 
any  justice  of  the  peace,  for  any  thing  by  him  done  in  the  execu- 
tion of  his  office,  until  notice  in  writing  of  such  intended  writ  or 
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procan  ihall  have  been  delivered  to  him,  or  left  at  the  usual  place 
of  his  abode  bj  the  attorney  or  agent  for  the  party  tvho  intends  to 
■ue,  or  cause  the  same  to  be  sued  out  or  served,  at  least  one  cal- 
endar oxmth  before  the  suing  out  or  serving  the  same,  in  which 
notice  shall  be  clearly  and  explicitly  contained  the  cause  of  action 
which  such  party  hath  or  claimeth  to  have  against  such  justice  of 
the  peace ;  on  the'  back  of  which  notice  shall  be^indorsed  the  name 
of  such  attorney  or  agent,  tc^ether  with  the  place  of  his  abode* 

By  section  5,  no  evidence  shall  be  permitted  to  be  given  by  the 
plaintiff  of  any  cause  of  action,  except  such  as  is  contained  in  the 
notice  thereby  directed  to  be  given.. 

To  what  cases  the  stattUe  extends.']  It  has  been  frequently  ob- 
served by  the  courts,  that  the  notice  which  is  directed  to  be  given 
to  justices  and  other  officers,  before  actions  are  brought  against 
them,  is  of  no  use  to  them  when  they  have  acted  within  the  strict 
line  of  their  duty,  and  was  only  required  for  the  purpose  of  protect- 
ing them  in  those  cases  where  they  intended  to  act  withm  it»  but  bv 
mistake  exceeded  it  Per  Lord  Kenyan^  Greenway  u  Hvrdf  4  71 
R.  553.  It  has  uniformly  been  held,  that  where  a  party  bomkfide 
believes  or  supposes  he  is  acting  in  pursuance  of  an  act  of  Parlia- 
ment, he  is  within  the  protection  of  such  a  clause^  Per  Lord  Ten- 
terden^  Beeckey  v.  Sides^  9  B.  and  C.  809.*  Therefore;  where  a 
magistrate  committed  the  mother  of  a  bastard  child,  though  two 
magistrates  onlv  have  jurisdiction  in  such  case,  he  was  held  enti- 
tled to  notice,  ior  he  intended  to  act  as  a  magistrate  at  the  time, 
however  mistakenly.  WheHer  v.  Toke^  9  East^  364.  So  where  he 
has  authority  |over  the  subject  matter  of  the  complaint,  though 
the  place  where  the  offence  is  committed  is  not  withm  his  jurisdic- 
tion. Prestridge  v.  Woodman^  1  B,  and  C.  12.*  So  where  a  mag- 
istrate committed  a  driver  for  being  on  the  shafts  of  a  cart  standing 
■tiU,  the  act  only  authorizing  commitment  for  riding  on  them.  Bira 
V.  Gunstonf  cited  in  Cook  v.  Leonard^  6  B.  and  C.  354.«  Where 
the  capacity  in  which  plaintiff  acted  is  equivocal,  as  where  a  lord 
of  a  manor,  beins  also  a  justice  of  peace,  seized  a  gun  in  the  house 
of  an  unqualified  person,  it  will  be  presumed  that  he  acted  as  a 
justice.  Briggs  v.  Evelyn^  2  IL  Bf.  114.  But  where  the  act  in 
question  has  not  been  done  in  the  capacity  of  justice,  and  cannot  he 
referred  to  that  character,  but  is  wholly  diverse  intnitu^  notice  is 
not  required :  th\is  where  a  justice  of  the  peace,  who  was  also 
a  mayor  of  a  borough,  received  a  fee  for  granting  a  license  to  a 
publican,  it  was  held  that  such  fee  could  not  have  been  taken  by 
nim  in  hk  character  of  justice,  and  that  he  was  not  within  the  sta- 
tute. Morgan  v.  Palmer^  2  B.  and  C.  729.^  So  in  an  action  against  a 
person  to  recover  a  penalty  for  acting  as  a  justice  of  the  peace,  not 
being  duly  qualified,  no  notice  need  be  proved.     Wright  v.  Horton, 
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HoU,  50B.^    The  statute  extends  only  to  actions  of  tori,  md  aot  to 

assumpsit    B.  M  P.  24. 

Notice— form  o/T]  The  notice  must  specify  the  writ  or  procew 
intended  to.be  sued  out,  as  well  as  the  cause  of  action.  Juovelace 
a  Ctarie,  7  7.  A.  631.  A  notice  that  an  action  on  the  case  for 
false  imprisonment  and  assault  would  be  brought,  was  held  impro- 
per. Strickland  v.  Ward^  ib.^  (n).  It  is  unfiecessaiy  to  name  all 
the  parties  to  be  included  in  the  action,  or  to  express  whether  it 
will  be  joint  w  several.  Box  v.  Jones^  5  Price^  178.  So  a  notice 
to  a  magistrate  is  sufficient  to  warrant  a  writ  and  proceedings 
against  the  magistrate  and  a  constable  jointly;  and  where  such  a 
notice  was  given,  and  the  plaintiflT,  after  a  month  had  expired,  sued 
out  a  writ  against  the  magistrate  alone,  and  afterwards  abandon^ 
that  writ,  and  sued  oat  another  against  the  magistrate  and  consta- 
ble jointly,  the  notice  was  held  sufficient  Jones  v.  Sirnpsm^  1 
Crom.  and  Jer.  174.  It  seems  that  the  statute  does  not  require  the 
Christian  name  of  the  attorney  to  be  indorsed  on  the  notice ;  at  idl 
events  the  initials  are  enough ;  thus  where  the  indorsement  waa 
«'  T.  and  W.  A.  Williams,"  the  names  of  the  attomies  being  Thomas 
Adams  fVilKams  and  fVilUam  Adams  tf'illiamSf  it  was  heldsaffideiit. 
Jamesv.Smfi,4B.andC.eSl;^Mayh€wv.Loeky7TaieHL^ILr  It 
has  been  held  that  the  attorney  may  describe  himself  generaHy  of 
the  town  in  which  he  resides,  as  of  "  Birmingham ;"  Osborm  n 
Gough,  3  B.  and  P.  550 ;  but  in  Crooke  v.  Currie,  Tidd^  28  («), 
it  was  said  by  Thomson,  B.,  that  London^  Manckesterf  or  other 
such  large  town,  generally,  would  not  be  sufficient  A  notice  writ- 
ten by  the  attorney,  and  signed  by  him  thus,  **  Under  my  hand 
at  Durham,^'  is  insiifficient  Taylor  v.  Fenwick^  cited  1  T.  R.  635^ 
and  3  B.  and  P.  551.  If  the  notice  describes  the  attorney  as  of 
^  New  Inn,  London,"  which  in  fact  is  in  Westminster,  it  »  bad 
Stears  v^Smitk^  6  Esp,  138.  If  the  attorney's  name  and  place  of  abode 
are  in  the  body,  instead  of  the  back  of  the  notice,  it  is  sufficient ; 
for  the  intent  of  the  statute  is,  that  the  justice  may  be  able  to  ten- 
der amends  to  the  party  or  his  attorney.  Crooke  o.  Curn/f  coram 
Thomson^  B,  Tidd,  27  (n).  It  is  sufficient  if  the  notice  specify  the 
writ  or  process,  and  the  cause  of  action ;  the  form  of  action  is  not 
required  to  be  set  out  Sabin  o.  De  Burgh^  2  Campb.  106.  It 
should  seem,  however,  that  if  it  b  specified,  it  must  agree  with  the 
declaration ;  for  where  the  notice  was  of  an  action  on  the  case  for 
false  imprisonment,  &c.,  and  the  action  brought  was  trespass,  the 
objection  was  held  good.  Strickland  v.  FFard,  1  T.  R.  638  (m). 
See  also  4  Bingk.  51 1 — 2."  Where  the  notice  stated,  that  a  pre- 
cept called  a  latitat  would  be  issued  against  the  defendant  '*  for  the 
said  imprisonment  and  sum  of  money,"  and  the  declaration  was 
for  assault,  battery,  and  imprisonment,  the  notice  was  held  good* 
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beipg  tvficient  to  apprize  the  magistrate  of  the  nature  of  the .  ac- 
tion abnut  to  be  brought  again^  him,  so  as  to  enable  bim  to  tender 
amends;  and  that  the  only  efiect  which  the  omission  of  any  mentioa 
of  baUery  in  th^  notice  could  produce,  would  be  to  exclude  evidence 
of  a  battery  at  the  trial.  Robson  v.  Spearman^  3  fi.  and  A.  493.* 
In  stating  the  eause  of  action,  it  is  sufficient  to  inform  the  defend- 
ant substantially  of  the  cause  of  complaint.  Tidd^  27.  Jones  «^ 
Birdi  5  B.  and  A,  844.^  It  seems  that  the  cause  of  action,  as  sta- 
ted in  the  notice,  must  not  vary  from  that  proved,  though  stated 
with  needless  particularity :  -thus,  where  the  notice  described  the 
defendant's  warrant  as  directed  to  «/•  Borfc,  and  it  was  in  fact  di- 
rected to  ''  the  constable  of  Halifax'!  {which  J.  Bark  was  not),  i^ 
was  held  insufficient  Akedv.  Stocks^  4  Bingh.  5C0.«  But  the  no- 
tice is  not  vitiated  by  being  in  the  form  of  a  dechiration,  and  un- 
necessarily ample,  if  it  express  the  cause  of  action  with  sufficient 
clearness.    Brown  v.  Tanner^  MClel.  and  Y.  469.' 

Evidence  of  notice — delivery^]  The  plaintiff  must  prove,  that 
Che  notice  was  delivered  to  the  justices  or  left  at  the  usual  place 
of  his  abode,  at  least  one  calendar  month  before  the  suing  out  o^ 
serving  of  the  writ  The  month  b^ns  with  and  includes  the  day 
on  which  the  notice  was  served.  Castk  v.  BurdeUf  B  T,  R,  628^ 
The  notice  may  be  proved  by  a  duplicate  original.  See  ante,  p.  4, 
163. 

Evidence  of  the  commencement  of  the  action.']  The  plaintiff 
inust  prove,  under  the  general  issue,  that  the  action  was  com- 
menced within  six  calendar  months  after  the  act  committed.  24 
G.  II.  c.  44,  s.  8,  ante,  jp.  457.  In  case  of  a  continuing  imprison- 
ment, a  justice  is  liaUe  to  answer  for  such  part  of  it,  suffered  un- 
der his  warrant,  as  was  within  six  calendar  months  before  the  ac- 
tion commenced.  Massey  V,  Johnson^  12  Eastt  67.  If  the  impri- 
sonment ends  on  the  14th  December,  it  is  a  sufficient  conunence- 
ment  of  the  action  if  the  writ  issues  on  the  14th  of  June.  Hardy 
V.  Bylej  9  iB.  and  C.  603.*  The  plaintiff  must  show  tlmt  he  pro- 
ceeded on  a  writ  sued  out  withm  six  months  after  the  notice, 
though  there  be  a  continuing  cause  of  action ;  for  the  notice  fixes 
biin  to  the  trespass  of  which  he  complains ;  therefore  a  second  writ 
sued  out  of  time  must  be  connected  by  continuance  with  one  with- 
in time.  Weston  V.  Foamier^  14  £a«i,491.  Unless  the  action  ap- 
pear by  the  record  to  be  brought  in  proper  time,  the  plaintiff  must 
produce- the  writ,  or  if  it  be  returned,  an  examined  copy  of  it  ante^ 
p.  56  ;  but  the  defendant  may  show  the  real  time  when  the  writ 
issued,  in  opposition  to  the  teste.    Johnson  v.  Smith,  2  Burr.  964. 
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(feoMMe  qfadknu]  It  most  appear,  fliat  the  came  of 
actioQ  aroie  in  the  countj  in  wl^jch  the  action  is  brought.  See 
anU^  p.  458, 21  Jac;  L  c.  12,  s.  5.  Where  the  defendant  committed 
his  servant  for  insolent  disobedience,  it  was  held  that  the  action 
most  be  laid  in  the  proper  counhr,  because  he  supposed  he  had  a 
right  to  commit  as  a  justice.  Hdum  v.  Borderoj  died  per  cur.  5 
Bingh.  339.*  In  case  of  imprisonment  under  the  warrant  of  a  ma- 
gistrate, in  order  to  connect  the  magistrate  with  the  act,  a  notice 
to  produce  the  warrant  should  be  served  upon  the  defendant,  if 
the  warrant  be  in  his  possession,  so  as  to  enable  the  plaintiff  to  give 
secondary  evidence  of  its  contents.  But  if  the  warrant  remains  in 
the  hands  of  the  officer,  the  latter  must  be  served  with  a  wbpcena 
duces  tecum.  The  connexion  between  the  justice  and  the  oBcer 
may  likewise  be*  proved  by  showii^  that  the  former  has  recognised 
the  acts  of  the  latter. 

Evidence  of  malice  in  action  irought  after  conviction  quashedJ] 
By  43  Geo.  III.  c.  141,  s.  1,  in  all  actions  against  any  justice  of  the 
peace,  on  account  of  any  conviction  made  by  him  under  any  act  d 
parliament,  or  for  any  act  done  by  him  for  the  levying  of  any  pe- 
nalty, apprehending  any  party,  or  for  the  carrying  of  any  such  con- 
viction into  effect,  in  case  such  conviction  shall  have  be^  quashed, 
the  plaintiff)  besides  the  value  and  amount  of  the  penalty  levied 
upon  him,  (in  case  any  levy  shall  have  been  made,)  shall  not  be  en- 
titled to  recover  any  greater  damages  than  the  sum  of  two-pence, 
nor  any  costs  of  suit,  unless  it  shall  be  expressly  alleged  in  the  de- 
claratK>n  in  the  action,  (which  action  shall  be  an  action  upon  the 
case  onlv,)^that  such  acts  were  done  maliciously^  and  without  any 
reasonable  or  probable  cause;  and  by  section  2,  the  plaintiff  shaU 
not  be  entitidi  to  recover  any  penalty  which  shall  have  been 
levied,  nor  any  damages  or  costs  whatsover,  in  case  such  justice 
shall  prove  at  the  trial  that  such  plaintiff  was  guHty  of  the  oflence 
whereof  he  had  been  convicted,  or  on  account  of  which  he  had 
been  apprehended,  or  had  otherwise  suffered ;  and  that  he  had  un- 
dergone nogreater  punishment  than  was  assigned  by  law  to  such 
oflfence.  The  magistrate  is  protected  by  the  statute  only  where 
there  is -a  conviction  quashed.  But  an  informal  one  is  enougb,  as 
where  the  warrant  of  commitment  falsely  recited  an  infermation  on 
oath  by  T.  S.,  which  was  in  fact  laid  by  T.  O.  Massey  v.  Johnson^ 
12  East,  67. 

In  an  action  against  a  magistrate  for  a  malicious  conviction  the 
question  is,  not  whether  there  was  any  actual  ground  for  imputing 
the  crime  to  the  plaintifi)  but  whether  upon  the  hearing  there  ap- 
peared to  be  none.'  The  plaintiff  must  prove  a  want  of  probable 
cause  for  the  conviction,  which  he  can  only  do  by  proving  what 
passed  upon  the  hearing  before  the  magistrate,  when  tiie  conviction 
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took  place.  The  maeiatrato  haf  notbing  to  do  with  the  guilt  or 
innocence  of  the  oflfender,  except  as  they  appear  from  the  evidence 
bud  before  him.  Per  Oibbs,  C.  J.^  Bwrky  v.  Bethimet  5  Taunt  583.' 

Defence, 

The  defendant  may  idiow  special  matter  under  the  general  isBue* 
See  21  Jac  I.  c.  10, 8.  5,  reated  anUf  p.  458, 

In  what  cases  Justices  ai^e  protected  by  evidence  of  conviction.'] 
.The  general  rule  with  regard  to  the  effect  of  a  conviction,  when 
o£br^  in  evidence  as  a  justification,  in  an  action  against  a  magis- 
trate, has  been  already  stated.    See  ante,  d.  109. 

Where  the  subject  matter  of  the  conviction  is  not  within  the 
jurisdiction  of  the  justice,  the  conviction  will  be  no  defence  in  an 
action  brought  against  him,  f<Mr  it  is  merely  void  Thus  where,  a 
person  was  convicted  in  four  several  convictions  fo^  exercising  bis 
ordinary  calling  on  a  Sunday,  contrary  to  29  Car.  II.  c.  7,  it  was 
held,  that  as  a  man  could  only  commit  one  ofience  under  the  statute 
on  the  same  day,  the  three  latter  convictions  Were  void ;  and,  it 
being  an  excess  of  jurisdiction,  an  action  lay.  Crepps  v.  Durdan^ 
Cowp.  640, 16  Easit  21, 22.  So  where  the  defendant  had  convict- 
ed the  plaintiff  for.  destroying  game,  and,  though  (as  it  was  proved) 
the  plaintiff  had  efiects  which  might  iiave  been  distrained,  and 
sufficient  to  answer  the  penalty,  sent  him  to  Bridewell,  it  was  held 
that  trespass  lay.  Hill  v*  Bateman^  1  Str.  710.  So  a  conviction  by 
two  justices,  under  17  Gea  IL  c.  38,  upon  complaint  of  the  over* 
seers  of  a  parish  against  the  late  overseer,  for  refusing  and  neglect- 
ing to  deliver  over  to  them  a  certain  book  belonging  to  the  parish, 
called  the  bastardy  ledger,  convicting  him  of  the  said  ofience,  and 
adjudging  that  he  shoiud  be  committed  to  the  common  gaol,  to  be 
safely  kept  until  he  should  have  yielded  up  aUand  every  books  con- 
cerning his  said  office  of  overseer,  belonging  to  the  parish,  was  held 
void  as  to  the  adjucation  respecting  the  imprisonment  for  excess, 
the  same  extendmg  beyond  what  was  previously  required  of  the 
person  convicted ;  and  a  warrant  of  commitment  founded  on  this 
conviction,  and  directing  the  gaoler  to  keep  him,  in  the  terms  of 
the  adjudication,  was  also  held  void  in  toto^  for  which  trespass  and 
fiilse  imprisonment  would  lie  against  the  justices,  although  the  con- 
viction had  not  been  quashed.  Groome  v.  Forrester^  5  M.  and  5. 
814.  So  where  a  conviction  on  a  statute  does  not  pursue  the  pro- 
visions of  it  6n  the  face  of  it ;  as  where  an  information  is  to  be  laid 
at  a  special  or  petty  sessions,  and  this  does  not  appear  on  it  Gtm- 
beri  V.  Coyney^  M  and  Y.  469.    A  warrant  of  commitment  fi>r  re- 
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examination  for  an  unreasonable  length  of  tune,  b  wholly  Toid ; 
Davis  V.  Capper^  10  B,  and  C.  28. 

It  appears  to  have  been  doubted,  whether  the  plaiatifi)  in  reply 
to  the  conviction  relied  on  by  the  defendant,  might  not  show  by 
extrinsic  evidence  that  the  subject  matter  of  the  conviction  was 
not  within  the  jurisdiction  of  the  defendant,  though  it  seems  quite 
clear,  that  if  the  magistrate  have  jurisdiction,  it  cannot  be  shown 
that  he  has  come  to  a  wrong  conclusion.    In  Teny  v*  Huntington^ 
Hardr.  480,  which  was  an  action  of  trover  brought  to  recover  the 
value  of  ^oods  levied  under  the  warraiit  of  the  commissioners  of 
excise,  it  was  held,  that  it  appearing  upon  special  verdict,  that 
they  had  adjudged  low  wines  to  be  strong  vrines,  and  so  had  ex* 
ceeded  their  jurisdiction,  the  warrant  was  void ;  and* per  Hah^  C. 
/•,  where  the  jurisdiction  itself  is  stinted  and  exammable,  there 
their  acts  are  so  too,  and  their  judgment  is  no  estoppel  if  the  mat- 
ter be  not  within  their  jurisdiction,  which  is  a  particular  and  cir- 
cumscribed one.     So  in  the  above  cited  case  of  HiU  v.  Bateman, 
extrinsic  evidence  was  admitted  to  show  that  the  plaintiff  had 
efiects  which  might  have  been  distrained.    So  it  is  said  by  Lord 
Ellenborough,  with  regard  to  an  order  of  justices  for  diverting  a 
highway,  that  justices  cannot  make  facts  by  their  determinatioo, 
in  order  to  give  to  themselves  jurisdiction  contrary  to  the  truth  of 
the  case.     fVelsh  v.  Nash,  8  East,  402,  1  B.  and  B.  439,'  and  see 
the  observations  of  Le  Blanc,  J.,  12  Easi,  67,  «2.   Fuller  v.  Patch, 
Carth,  346.    It  might,  perhaps,  be  contended,  that  the  conviction 
of  a  magistrate  cannot  be  more  conclusive  upon  the  facts  therein 
stated,  than  the  sentence  of  an  ecclesiastical  court,  or  the  judgment 
of  an  inferior  court,  in  both  of  which  cases  evidence  may  be  given 
to  show  that  the  court  had  no  jurisdiction,  ante  pp.  102,  107.  The 
case  of  Strickland  v.  Ward,  7  71  jR.  634  (n),  has  been  sometimes 
referred  to  as  an  authority  to  show  that  such  evidence  is  not  ad- 
missible, but  it  does  not  appear  that  the  evidence  in  that  case  was 
ofiered  for  the  purpose  of  proving  a  want  of  jurisdiction.    **  I  gave 
'my  opinion,"  says  Mr.  J.  Yates,  <'  that  this  conviction  could  not  be 
controverted  in  evidence ;  that  the  justice,  having  a  competeni  ju- 
risdiction of  the  mailer,  his'  judgment  was  conclusive  till  revereed 
or  quashed."    In  Gray  v.  Cookson,  16  East,  23,  it  seems  to  have 
been  the  opinion  of  the  court,  that  the  plaintiff  could  not  rely  upon 
any  matter  which  did  not  appear  on  the  face  of  the  conviction, 
and  it  appears  to  be  now  settled,  that  if  the  jurisdiction  appears  on 
the  face  of  the  conviction,  it  is  conclusive.    Basten  v.  Carew,  3 
B.  and  C.  649,»»  Fawcett  v.  Fowlis,  7-jB.  and  C.  294.'    Thus  where 
a  magistrate  convicts  under  an  act  giving  him  jurisdiction  in  the 
case  of  boats ;  or  for  having  partridges  in  possession,  or  keeping  a 
dog  without  qualification,  the  plaintiff  cannot  show  that  there 
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was  no  boat,  no  partridge,  or  no  dog.  Britiain  v.  Kinnaird^  1  B. 
and  B.  432.  442.^ 

In  order  to  render  the  conviction  a  good  defence,  it  must  be  con- 
nected with  the  commitment,  and  if  it  be  a  conviction  for  an  ofience 
difiering  from  that  recited  in  the  commitment,  it  will  furnish  no 
justification,  Rogers  v.  JoneSf  3  B.  and  C.  409,^  and  semb.  the  guilt 
of  plaintiff  is  not  evidence  in  mitigation,  S.  C,  R,  and  M  129.  So 
if  the  warrant  of  commitment  does  not  show  an  ofience  over  which 
the  justice  had  jurisdiction,  a  previous  regular  conviction  will  be 
no  defence.  Wickes  u.  CltUierbuck,  2  Bingh.  483."*  fiut  where  the 
warrant  of  commitment  recited  that  the  party  had  been  charged 
on  the  oath  of  J.  S.,  but  it  appeared  in  evidence  that  he  was  chai^ged 
on  the  oath  of  J.  O.,  it  was  held,  that  the  recital  of  this  false  met 
might  be  rejected,  and  that  the  warrant  and  conviction  would  then 
stand  good.  It  was  added  by  Le  Blanc,  J.,  that  the  objection  would 
have  assumed  a  very  different  shape,  if  there  had  been  no  informa- 
tion on  oath  of  any  person  whereon  to  found  the  conviction.  Massey 
V.  Johnson^  12  East^  67,  82.  Where  a  justice,  instead  of  drawing 
up  a  r^ular  conviction,  ordered  the  onender  into  custody  till  he 
could  settle  the  matter  with  the  prosecutor,  which  he  accordingly 
did  and  was  dismissed,  it  was  held  that  the  justice  could  not  justify 
in  an  action  of  trespass.  BridgeU  v.  Coyney^  1  M.  and  A.  211. 

The  acts  of  a  justice  who  has  not  duly  qualified  by  taking  the 
oaths,  Slc*  are  not  absolutelv  void,  so  as  to  make  him  a  trespasser. 
Margate  Pier  Company  v.  Hannam^  3  B.  and  A.  266.*  A  commit- 
ment for  a  contempt  must  be  by  writing.  Mayhew  v.  Locker  2 
Marsh.  377.« 

It  is  not  material  that  the  conviction  should  be  drawn  up  for* 
mally  at  the  time  when  it  takes  place.  It  will  properly  bear  date 
at  the  time  when  in  fact  it  took  place,  and  the  court  will  give  credit 
to  it,  as  to  a  conviction  made  at  that  time,  when  produced  in  a  col- 
lateral proceeding,  such  as  an  action  of  trespass ;  however,  they 
may  inquire  of  the  time  upon  any  other  occasion,  when  the  convic- 
tion is  airectly  impeached.  Per  Lard  EUenbaraughf  C.  J.,  Gray  v. 
Cooksant  16  East,  20,  Massey  v.  Johnson,  12  East,  82,  MCL  and 
Y.  478. 

Where  the  warrant  and  conviction  state  all  the  circumstances 
which  are  essential  to  give  them  validity,  and  are  connected  by  in- 
ternal reference,  no  other  evidence  appears  to  be  necessary  than 
the  production  of  them.  Strickland  v.  Ward,  7  T.  R.  631.  And  it 
IS  not  competent  for  the  plaintiff  to  show  irregularity  in  the  pro- 
ceedings, as  that  no  summons  issued.  Goss  v.  Jackson,  3  Esp.  198, 
see  12  East,  74  (n). 

Excused  in  case  of  error  in  judgment]  Where  a  magistrate  act- 
ing within  his  jurisdiction  does  an  act,  which  under  the  circum- 
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stances  is  not  justifiable,  still  as  he  is  bound  to  exercise  a  judsmenl 
on  the  case,  be  is  not  liable  for  a  mere  error  of  judgment  Mills  «. 
CoOett,  6  Bingh.  85.» 

Tender  of  amends.]  By  24  G.  IL  c.  44,  s.  2,  it  shall  and  may 
be  lawful  for  such  justice  of  the  peace,  at  any  time  within  one  ca- 
lendar month  after  such  notice,  to  tender  amends  to  the  party  com- 
plaining, or  his  agent  or  attorney,  and  in  case  the  same  is  not  ac- 
cepted, to  plead  such  tender  in  bar ;  and  if  upon  issue  joined  thereon, 
the  jury  shall  find  the  amends  so  tendered  to  have  been  sufiicieot, 
then  they  shall  give  a  verdict  for  the  defendant ;  and  if  upon  issue 
so  joined,  the  jury  shall  find  that  no  amends  were  tendered,  or  that 
the  same  were  not  sufficient,  and  also  agaibst  the  defendant  on  other 
pleas,  then  they  shall  give  a  verdict  for  the  plaintiff,  and  such  da- 
mages as  they  shall  think  proper,  &c. 

Where  the  defendant  pleaded  40s.  amends,  and  the  tender  was 
admitted  by  the  replication,  and  the  notice  of  action  was  for  seiz- 
ing and  carrying  away  goods  to  the  value  only  of  40s.,  it  was  held 
that  the  plaintiff  could  claim  no  more  than  40<.,  which  being  cover- 
ed by  the  tender,  be  was  nonsuited.  Stringex  v.  Martyr^  6  Esp.  134. 


ACTIONS  AGAINST  SHERIFFS. 

The  evidence  in  actions  against  sheriffi  will  be  considered  under 
the  following  heads: — 1.  For  taking  the  plaintifi*'s  goods  in  execv* 
tion.  2.  For  taking  the  goods  of  a  tenant  in  execution  without  pay- 
ing the  arrears  of  rent.  3.  For  not  paying  over  money  levied.  4. 
For  nor  arresting  a  debtor.  5.  For  an  escape  on  mesne  process.  6. 
For  an  escape  in  execution.  7.  For  taking  insufficient  pledges  in 
replevin.  8.  For  a  false  return.  9.  For  extortion. 

For  taking  the  plaintiff  ^s  Goods. 

In  trespass  or  trover  for  taking  the  plaintifif's  goods,  the  plaintiff 
under  the  general  issue  must  prove  the  property  of  the  goods  and 
the  taking  by  sheriff 

Evidence  of  property."]  In  general  it  will  be  sufficient  for  the 
plaintiff  to  show  that  he  was  in  possession  of  the  goods  at  the  time 
of  the  seizure,  which  will  be  primd  facie  evidence  of  property, 
ante,  p.  178.  If,  not  having  been  in  possession  himself,  he  relies 
upon  an  assignment  from  a  former  owner,  he  must  prove  the  pos- 
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session  of  such  former  owner,  and  the  assignment  to  himself  in  the 
regular  manner. 

Evidence  of  the  taking.']  If  the  action  be  in  trover,  the  plaintiff 
must  prove  an  act  amounting  to  a  conversion,  or  must  show  a  de* 
mand  and  refusal,  ante^  p.  404 ;  if  in  trespass  he  must  prove  some 
injury  to  the  goods,  or  an  asportamL  The  production  of  a  bill  of 
sale  executed  by  the  defendant,  and  reciting  the  issuing  of  a  writ 
and  the  seizure  of  the  goods,  will  be  evidence  of  a  taking  in  tres- 
pass.     Woodward  v.  Larking^  3  Eap,  266. 

Evidence  of  the  taking — connexion  between  tfie  sheriff  and  the 
baihfiT]  In  order  to  establish  the  connexion  between  the  sheriff 
and  "his  bailifl^  and  tp  afifect  the  former  with  the  acts  of  the  latter, 
the  warrant  should  be  proved,  though  it  is  not  the  only  medium  by 
which  the  privitv  of  the  sheriff  with  the  act  of  his  bailiff  may  be 
established.  Martin  v.  fieff,  1  Stark.  417.«  Proof  of  the  warrant 
issued  by  the  under  sheriff,  under  the  sheriff's  seal  of  office,  is  suf- 
ficient without  proof  of  the  writ.  Gibbins  v.  PhiUivps,  7  B.  and 
C,  535'  (n).  It  the  warrant  remains  in  the  hands  or  the  bailiff,  as, 
if  executed,  it  usually  does,  for  his  justification,  a  subpcsna  duces 
tecum  should  be  served  upon  the  bailiff  If  it  has  been  returned 
to  the  sheriff's  office,  a  notice  to  produce  should  be  given,  and  se^ 
condanr  evidence  will  then  be  admissible ;  and  where  the  warrant, 
after  the  levy,  had  been  returned  by  the  bailiff  to  the  under-sherifi^ 
the  sheriff  still  being  in  office,  it  was  held  that  a  notice  to  produce, 
served  upon  the  attorney  of  the  sheriff,  was  sufficient  Taplin  v. 
AUy^  3  Bingh.  165.*  It  will  not  be  sufficient,  in  order  to  establish 
the  connexion  between  the  sheriff  and  bailiff,  to  show  that  the  lat- 
ter is  the  bound  bailiff  of  the  former,  and  to  produce  and  prove  a 
paper  received  from  the  bailiff,  purporting  to  be  a  copy  of  the  war- 
rant, Drake  v.  Sykes^  7  7.  A.  1 13 ;  nor  is  it  sufficient  to  produce  aa 
examined  copy  of  the  precept,  with  the  bailiff's  name  indorsed  on 
it,  though  the  sheriff  has  returned  cepi  corpus.  Martin  v.  Bell^  1 
Stark.  413.'^  So  where  an  examinea  copy  of  the  writ  and  return 
with  the  bailiff's  name  written  on  the  margin  was  produced,  Lord 
Ellenborough  held  it  insufficient  to  connect  the  sheriff  with  his  acts ; 
Janes  v.  Wood,  3  Campb.  228,  HiU  v.  Sheriff  of  Middlesex,  Holt,  217,* 
7  Taunt  8,"  S.  C,  Morgan  v,  Brydges,  2  £r  zrk.  314  r  but  see  Blaich 
V,  Archer,  Cowp.  63,  Macneil  v.  Perchard,  1  Esp.  263,  Fermar  v. 
Phillips,  5  Moore,  184.'^  (n),  3  B.  and  B.  27*  (n),  Bowden  v.  Wait- 
ham,  5  Mxjre,  183,''  where  it  was  held  that  the  fact  of  the  bailiff's 
name  appearing  upon  the  writ,  without  further  proof,  was  evi- 
dence to  go  to  the  jury  of  the  connexion  between  the  sheriff  and 
the  bailiS    If  the  writing  of  the  bailiff's  name  on  the  writ  be  prov- 
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ed  to  have  been  by  the  authority  of  the  sheriff,  it  will  be  sufficient 
to  establish  the  coonexioD  between  them.  Thus  where,  in  an  ac- 
tion for  an  escape,  the  writ  produced  bore  two  indorsements,  and 
the  witness  who  produced  the  writ  said  that  he  belonged  to  the 
sheriff's  office,  that  the  writ  came  to  the  sheriff's  office  from  the 
plaintifi^'s  agent,  marked  with  the  bailiff's  name,  and  that  he  (the 
witness)  again  indorsed  the  bailiff's  name  on  it,  the  court  thought 
the  sheriff's  authority  sufficiently  proved.  Francis  v.  A*eaoe,  3  B, 
and  B.  26.^  So  where  the  plaintiff  ofiered  in  evidence  the  writ, 
with  the  name  of  the  bailiff  indorsed  upon  it,  and  it  was  also  proved 
that  the  writ  had  been  sent  to  the  under-sheriff's  office,  where  the 
name  of  (be  bailiff  had  been  indorsed  upon  it ;  and  it  was  proved  to 
be  the  custom  of  the  office  to  indorse  upon  the  writ  the  name  of 
the  bailiff  who  was  to  execute  the  process,  Richards^  C.  B.  was  of 
opinion  that  this  evidence  was  sufficient  to  connect  the  sheriff  with 
the  act  of  the  bailiff     Tealby  v.  Gascoigne,  2  Stark.  202.- 

So  where  a  paper  was  produced,  on  notice,  from  the  sheriff's  of- 
fice, containing  an  order  to  the  bailiff  to  give  the  necessary  instruc- 
tions for  making  a  return  to  the  writ  in  question,  and  his  answer. 
Lord  Ellenborough  held,  that  it  amounted  to  a  clear  recognition  of 
the  bailiff  by  the  sheriff  James  v.  fVood,  3  Camvb.  229.  So  where 
the  plaintiff  proved  that  a  bail  bond,  which  nad  been  executed 
and  delivered  to  the  bailiff)  bad  been  returned  to  the  sheriff,  who 
had  made  his  return  of  ceji  corpus^  Lord  Ellenborough  held,  that 
this  was  sufficient  to  prove  the  agency  of  the  bailiff  Martin  o. 
BeU,  1  Stark.  416.* 

Evidence  of  the  taking — connexion  betuoeen  the  sheriff  and  the 
bailiff— admissions  by  the  bailiff^  The  under  sheriff  is  the  gene- 
ral deputy  of  the  high-sheriff  tor  all  purposes,  per  Lord  Kenyan, 
Drahe  v,  SykeSj  7  7;  A.  116,  and  therefore  his  admissions  are  evi- 
dence against  the  sheriff,  without  previous  proof  of  his  authority  in 
the  particular  instance.  But  as  the  bailiff  is  not  the  general  offi- 
cer of  the  sheriff,  it  is  necessary  to  show  his  agency  in  the  particu- 
lar instance,  before  an  admission  by  him  can  be  made  evidence 
against  the  sheriff,  and  it  will  then  only  be  .evidence  in  the  same 
manner,  and  to  the  same  extent,  as  an  admission  by  any  other 
agent.    See  ante^  p.  29,  Bowsher  v.  CaUey,  1  Campb.  394  (n). 

Defence, 

In  an  action  for  taking  the  plaintiff's  goods  in  execution,  one  of 
the  most  usual  defences  is,  that  the  goods  have  been  fraudulently 
assigned  to  the  plaintiff,  and  that  they  are  in  fact  the  goods  of 
the  party  against  whom  the  writ  issued.      This  defencoi^  either  in 
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trespass  or  trover,  is  open  to  the  defendant  under  the  general  issue, 
for  it  shows  that  the  goods  are  not  the  goods  of  the  plaintiff 

If  the  plaintiff  has  never  been  in  possession  of  the  goods,  but 
claims  them  bj  an  assignment,  under  which  possession  has  never 
been  given,  it  will,  as  it  seems,  be  sufficient  for  the  defendant  to 
show  that  the  assignment  is  fraudulent  and  void,  and  it  will  not  be 
necessary  for  him  in  such  case  to  go  further  and  prove  the  Judg* 
ment  and  writ  under  which  the  goods  were  taken ;  bvi  see  Martin 
t).  PodgcTf  5  Burr,  "2633 ;  but  if  the  plaintiff  was  in  possession  of 
the  goods  at  the  time  of  the  taking,  the*  defendant  must  prove  the 
VfTit  and  judgment,  for  otherwise  be  would  appear  to  be  a  mere 
wrong-doer,  and  the  plaintiff  being  in  possession,  would  have  a  suf- 
ficient title  as  against  him.  Lake  v.  BiUers^  1  Ld.  Raym.  733,  see 
Martin  v.  Podger,  6  Burr.  263  L  If  the  goods  were  in  fact  the 
goods  of  the  plaintiff,  but  the  defendant  justifies  the  taking  of 
them  under  a  jt /a.  against  him,  such  defence  cannot  be  given  in 
evidence  under  the  general  issue  in  trespass,  but  must  be  pleaded 
specially. 

Evidence  qffraudulent  assignmewL']  In  general  the  continuing 
possession  of  the  vendor  or  assignor  is  evidence  of  fraud  Twyne*s 
case,  5  Rep.  80  (b).    Where  a  debtor  executed  a  bill  of  sale  of  his 

foods  to  his  creditor  on  the  27th  March,  and  possession  was  given 
y  the  deliverv  of  a  corkscrew,  but  all  the  enecis  continued  in  the 
possession  of  the  debtor  till  the  7th  April,  when  he  died,  it  was  held 
that  the  bill  of  sale  was  fraudulent.  Edwards  v.  Harben^  2  T.  12. 
587,  see  1  B.  and  B.  512,^  1  TaunL  382.  So  where  an  assignment 
to  a  <:reditor  was  made,  and  a  servant  of  the  assignee  was  imme- 
diately  put  into  the  house,  but  the  assignor  continued  to  carry  on 
the  business,  as  usual,  for  several  weelu  after,  Lord  Ellenborough 
held  that  a  concurrent  possession  with  the  assignor  was  colourable, 
and  that  there  must  be  an  exclusive  possession  under  the  assign- 
ment, or  it  is  fraudulent  and  void  as  against  creditors  WordaU  t>. 
Smithy  1  Campb.  322,  but  see  Benion  v.  ThamhiU^  7  Taunt.  149,« 
Latimer  v.  Batson^  4  B.  and  C.  653,*  Eastwood  v.  Brown^  R.  and 
M.  SIS,  post 

The  want  of  transfer  of  possession,  is  not  in  all  cases  a  mark  of 
fraud,  as  where  A.  lends  B.  money  to  buy  goods,  and  at  the  same 
time  takes  a  bill  of  sale  of  them  for  securing  the  nx>ney.  B.  JVC  P. 
858,  2  B.  and  P.  60,  Steel  v.  Brown,  1  TaunL  381.  So  where  the 
goods  of  A.  being  taken  in  execution,  and  put  up  to  sale,  B.  became 
the  purchaser,  and  took  a  bill  of  sale  of  the  sheriff,  but  permitted 
A.  to  continue  in  possession,  it  was  held  that  this  transaction  was 
valid.  Kidd  v.  RawHnson^  2  B.  and  P.  59.  So  where  the  husband 
^f  the  plaintiff ^s  mother  absconded,  and  his  effects  were  publicly 

» 5  Eng.  Com.  Law  Kept.  169.    «3ld.59.    '  10  Id.  43S. 
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iold  by  tKQoQon,  and  the  plaintiff  purchased  them  in  order  to  ac- 
commodate his  mother,  and  removed  some,  but  left  the  greater 
part  in  her  possession,  it  was  held  that  there  was  a  bond  fide  change 
of  property.    Leonard  v.  Baker,  I  M  and  5.  251,  and  see  Jezepk 
V.  Ingram^  I  B.  Mcore,  189.*     So  where  a  creditor,  having  taken 
the  goods  of  his  debtor  in  execution,  afterwards  bought  them  at  a 
pubbc  auction  by  the  sherifl^  and  paid  for  them,  and  took  a  bill  of 
sale,  and  let  them  to  the  former  owner  at  a  rent,  which  was  actu- 
ally paid,  the  sale  was  held  to  be  valid.  WaHdns  v  .Birch,  4  Taunt 
828.    And  when  goods  were  seized  and  sold  by  the  landlord,  under 
a  distress  for  rent,  and  purchased  by  a  trustee  of  the  tenant's  es- 
tate, for  the  benefit  of  the  creditors,  and  were  permitted  by  the 
trustee  to  remain  in  the  possession  of  the  tenant,  it  was  held  that 
they  were  not  liable  to  be  taken  in  execution  by  a  creditor  of  the 
tenant  Gvikrie  v.  Wood,  1  Stark,  367.'    So  where  the  goods  of  A. 
were  seized  under  aJLfa.,  and  the  judgment  creditor  took  a  bill  of 
aale  from  the  sheriff,  and  afterwards  sold  the  goods  to  B.  who  put  a 
.  man  into  possession,  but  the  goods  remained  in  A.'s  house  and  were 
used  by  him  as  before  the  execution,  it  was  held  (the  circumstan- 
ces of  the  execution  being  notorious  in  the  neighbourhood)  that  the 
sale  was  good.  Latimer  v.  Batson,  4  B.  and  C.  652.<     Again,  where 
a  debtor,  previous  to  an  execution,  sold,  for  the  full  value,  the 
whole  of  his  lease,  furniture,  and  household  effects,  to  a  creditor, 
and  out  of  the  purchase  money  paid  several  of  the  other  creditors, 
but  continued  m  the  occupation  of  the  house  and  furniture  after 
the  assignment,  the  sale  was  held  to  be  valid ;  and  per  Abbott^  C  J. 
the  circumstance  of  an  assignor,  who  is  under  pecuniary  embar- 
rassments,^ remaining  in  possession  of  the  property  assigned,  is  al- 
ways suspicious ;  but  if  it  does  not  appear  from  other  facts  of  the 
ease  that  this  takes  place  under  a  fraudulent  arrangement  between 
the  parties,  /or  the  purpose  of  delaying  creditors,  I  am  of  opinion 
that  it  is  not  of  itself  a  conchisive  badge  of  fraud.     Eastwood  tx 
Brown,  R,  and  Jtf.  812.    The  not  taking  possession  is  in  some  mea- 
sure indicative  of  fraud,  but  is  not  conclusive ;  to  make  it  absolute- 
ly void  there  must  be  something  that  shows  the  deed  fraudulent  in 
the  concoction  of  it  Per  Ld.  Ellenborough,  Hoffman  v.  Pitt,  5  Esp. 
^-     So  where  a  farmer  gave  a  bill  of  sale  of  all  his  stock  to  secure 
a  debt,  and  the  agent  of  the  creditor  took  possession,  and  resided 
on  the  farm  while  he  converted  the  stock,  but  the  debtor  continued 
also  to  reside  on  the  farm,  and  exercised  acts  of  ownership,  and 
appeared  as  master,  the  agent  of  the  creditor  giving  orders  in  his 
name,  the  jury  having  found  the  transaction  good,  the  court  refu- 
sed to  disturb  the  verdict     Benton  v.  ThomhiU,  7  TaunU  149.^ 

..5r;n  !^S?^°*  ""^.^  P^""*  ^''  ^  ^^'^^^'^'^  effect^'  for  the  benefit  of 
w£  h?r?K  "'  "^^i.-^d?  ^ith  the  intention  of  fraudulently  de- 
laymg  his  other  creditors,  is  good.  Estwick  v.  CaiUaud,  5  T.  R.420. 

•4  Eng.  Com.  Law  Reps.  303.    f  2  Id!  430.    nOId.432.    »2  Id.  6«. 
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So  where  A.  was  indebted  to  B.,  and  also  to  C,  and  beiq;  sued  to 
execution  by  B.,  voluntarily  eave  a  warrant  of  attorney  to  C,  on 
which  judgment  was  entered,  and  execution  levied,  on  tte  day 
on  which  fi.  would  have  been  entitled  to  execution,  it  was  held 
that  this  preference  was  legal.  Holbird  t).  Anderson^  5  T.  R.  285, 
Meuz  V.  Howell^  4  East^  1.  So  also  where  a  debtor,  being  sued, 
and  insolvent,  pending  the  suit,  and  before  execution,  assigned  all 
his  effects  to  trustees  for  the  benefit  of  all  his  creditors,  under 
which  assignment  possession  was  immediately  taken,  it  was  held 
that  this  assignment  was  not  fraudulent,  though  made  with  intent 
to  delay  the  plaintiff  of  his  execution.  Pickstock  v.  Luster ^  8  Jlf. 
and  S.  871.    See  the  observations  of  Richards^  B.  8  Pnce^  16. 

In  order  to  prove  the  fraud,  declarations  made  bv  the  assignor, 
at  the  time  of  executing  the  bill  of  sale,  are  admissible,  as  part  of 
the  res  gestce^  but  not  if  made  at  another  time.  PhHHps  v.  Earner^ 
2  Esp.  857,  Penn  v.  Schdey,  5  Esp.  248. 

Where  A.  sued  out  a  writ  otfi^fcu  against  the  goods  of  Bb,  and 
the  sheriff  executed  a  bill  of  sale  of  certain  g(Mds  to  A.  after 
which,  B.  remaining  in  possession  of  the  goods,  the  sheriff  again 
took  them  under  another  execution  against  B.,  in  an  action  of 
trover  by  A.  against  the  sheriff  for  taking  these  goods,  it  was  held 
that  the  declarations  of  B.  at  the  time  of  the  second  execution  were 
evidence  for  the  defendant,  to  show  that  A.'s  execution  was  colour* 
able.     WHUes  v.  Farley,  8  C.  and  P.  895.' 

Competency  of  Witness, 

In  trespass  for  taking  the  plaintiff's  goods,  where  the  question 
was,  whether  the  goods  had  been  assigned  to  the  plaintiff  by  A., 
against  whom  the  execution  issued,  it  was  held  that  A.  was  not  a 
competent  witness  for  the  defendant  to  disprove  the  assignment, 
for  the  object  of  calling  A.  being  to  prove  that  the  execution  which 
had  been  levied  upon  the  goods  to  satisfy  a  debt  owine  by  him, 
was  valid,  he  was  called  to  give  evidence,  the  efiect  of  which  would 
be  to  pay  his  own  debt  with  the  plaintiff's  goods.  Bland  v. 
Ansley,  2  JV.  R.  881. 

For  taking  the  Goods  of  a  Tenant  in  execution  vnthout 

paying  the  yearns  rent 

The  plaintiff  in  this  action  must  prove :  1,  the  demise  and  the 
rentarrear;  2,  the  levy  and  removal  of  the  goods;  8,  notice  to 
the  sheriff;  4,  the  value  of  the  goods  seized. 

By  8  Anne,  c.  14,  s.  1,  no  goods  or  chattels  lying  or  being  in 
or  upon  any  messuage,  lands,  or  tenements,  leased  for  life  or 
lives,  term  of  years,  at  will,  or  otherwise  shall  be  liable  to  be 
taken  by  virtue  of  any  execution,  on  any  pretence  whatsoever, 

*  14  Eng.  Com.  Law  Repi.  366. 
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Qnlen  the  party,  at  whose  luit  the  said  execution  is  sued  out,  shall 
before  the  removal  of  such  goods  from  off  the  said  premises,  by 
virtue  of  such  execution  or  extent,  pay  to  the  landlord  of  the  pre- 
mises, or  his  bailiff)  all  such  sum  or  sums  of  money  as  are  due  for 
rent  for  the  said  premises,  at  the  time  of  the  taking  of  such  goods 
and  chatteb,  by  virtue  of  such  execution,  provided  the  arrears  of 
rent  do  not  amount  to  more  than  one  year's  rent 

By  11  Geo.  IV.  cap.  11,  the  provisions  of  the  statute  of  Anne 
are  extended  to  a  seizure  and  sale  of  goods  under  the  Bishop's  ex- 
tract, upon  a  pone  per  Vadioif  issuing  out  of  the  Court  of  Pleas  at 
Durham.    See  Brandling  i?.  Barrington^  6  B.  and  C.  467.^ 

A  commisBKNTof  bankrupt  is  not  an  execution  within  the  mean- 
ing of  this  statute.  Ex  parte  Devisne,  Co.  B.  L.  190.  Eden  304, 
15  East^  230.  Where  the  sheriff  seises,  after  an  act  of  bankruptcy 
committed  by  the  tenant,  he  cannot  retain  a  year's  rent  for  the 
landlord  against  the  assignees,  Lee  v.  Lope*^  15  JSost,  230 ;  but  in 
an  action  against  the  sherifi)  who  has  levied  under  an  execu- 
tion after  an  act  of  bankruptcy  committed,  it  is  no  defence  that 
the  tenant  has  become  bankrupt,  and  that  the  sheriff  is  liable  to 
the  assignees.    Duck  v,  Braddyl^  M^CL  217. 

The  trustee  of  an  outstanding  satisfied  term,  in  trust  to  attend 
the  inheritance,  is  a  landlord  within  the  statute.  Cdyer  v,  Speer^ 
S  B.  and  B,  67.*  So  the  action  mav  be  brought  by  an  executor  or 
administrator.  Palgrave  «.  Windham^  1  Str*  212.  On  a  sale  of 
premises  it  was  stipulated  that  from  the  time  of  the  vendee  taking 
possession  until  the  completion  of  the  purchase,  he  should  pay  to 
the  vendor  at  the  rate  of  lOOiL  per  annum ;  held  that  this  was  renip 
and  that  the  sheriff  was  bound  to  pay  the  anoount  thereof  under 
the  statute  of  Anne.    Saunders  v.  JUusgravet  6  &  and  C.  524." 

The  plaintiff  can  only  recover  the  rent  due  at  the  time  of  the 
taking  the  goods,  and  not  that  which  accrues  after  the  taking  and 
during  the  continuance  of  the  sheriff  in  possession.  Hoskins  o. 
Knight,  1  Jtf.  and  S.  245. 

Evidence  of  the  demise.']    The  declaration  need  not  state  the 

Cirticulars  of  the  demise ;  but  if  stated  they  must  be  proved  as 
id.  Bristow  v.  Wright^  Dough  640.  In  order  to  prove  the  rent 
in  arrear,  it  will  be  sufficient  to  show  the  occupation  ny  the  tenant, 
and  the  amount  of  the  rent,  and  it  is  not  necessary  to  call  the  ten- 
ant, in  order  to  prove  the  state  of  accounts  between  the  landlord 
and  himself.    Harrison  v.  Barry^  7  Price,  090. 

Evidence  of  the  levy^  The  plaintiff  mav  prove  the  execution 
by  production  of  the  writ  and  warrant,  which  will  connect  the 
bailiff  and  sheriff,  see  ante^p.  483,  and  by  proof  of  the  levy  havii^ 

k  13  Cng.  Com.  Law  Repi.  238.    1 6  Id.  21.    »  13  U,  243- 
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been  made.  It  will  be  sufficient  for  tbe  plaintiff  to  prove,  that  same 
of  the  goods  have  been  removed.  Cdyer  v.  Spears  2  B,  and  B.  67." 

Evidence  of  notice.']  In  order  to  render  the  sheriff  liable  as  a 
wrong  doer,  by  the  removal  of  the  goods,  it  must  be  proved,  that 
he  bad  notice  of  the  landlord's  claim.  See  AmiU  v.  Gametic  3  B. 
and  A.  441 ;«  Smith  v.  RusseU^  3  Taunt  400.  No  specific  notice  is 
required  by  the  statute,  and  if  a  knowledge  of  the  landlord's  claim 
can  be  by  any  means  brought  home  to  the  defendant,  before  he  has 
parted  with  the  money  raised  by  the  levy,  he  will  be  liable.  Thus 
if  it  ajppears,  that  the  sale  has  been  conducted  with  great  secrecy 
and  dispatch,  it  is  for  the  jury  to  say,  whether  the  sheriff  knew  of 
tbe  fact,  that  the  rent  was  in  arrear,  though  no  notice  of  it  had  been 
given  to  him  before  tbe  sale.    Andrews  v.  Dixon^  3  B.  and  A.  d45.» 

Defence. 

If  the  agent  of  the  landlord  take  from  the  sheriff's  officer  an  un* 
dertakine  to  pay  the  year's  rent,  and  consent  to  the  goods  being 
sold,  the  landlord  cannot  afterwards  maintain  an  action  on  the  sta- 
tute, though  the  rent  be  not  paid  pursuant  to  the  undertaking,  and 
thoogh  the  undertaking  be  void  by  the  statute  of  frauds.  Ratherey 
V.  Wood,  3  Ccmfb.  24. 

Far  not  paying  over  Money  levied. 

In  an  action  for  money  had  and  received  against  a  sheriff  for  not 
paying  over  to  the  plaintiff  money  levied  under  an  execution  in  an 
action  at  the  suit  of  the  plaintiff,  the  latter  must  prove  the  writ  of 
execution,  and  levy  under  it. 

The  writ  of  execution  must  be  produced;  or  if.it  has  been  re- 
turned and  filed,  an  examined  copy  of  it  must  be  given  in  evidence, 
or  if  it  be  in  the  hands  of  the  sheriff,  a  notice  to  produce  must  be 
served,  and  secondary  evidence  may  then  be  riven.  See  post^  p.  491. 
Though  it  seems  to  be  doubtful  whether  this  action  can  be  main- 
tained before  the  return  of  the  writ,  «ec  dictum j>er  Parke,  J.  Mor- 
land  V.  PeUaU,  8  B.  and  C.  727.«  The  plaintiff  must  connect .  the 
sheriff  with  the  bailiff  by  proving  the  warrant,  or  giving  evidence 
of  some  act  of  recognition.  See  ante,  p.  483.  If  the  defendant  has 
returned  the  writ,  and  that  he  has  levied  the  sum,  an  examined 
copy  of  the  writ  and  return  will  be  sufficient.  .Dcde  v.  Birch^  3 
Campb.  347.  It  is  not  sufficient  to  prove  the  taking  and  selling  of 
the  goods  by  a  person  reputed  to  be  an  officer  of  the  sheriff,  with- 
out proof  of  the  writ  of  execution  or  warrant  Wilson  v.  Norman^ 
1  Esp.  154.  The  defendant  may  deduct  his  poundage.  LongdiU 
V.  Jones,  1  Stank.  346.' 

«6  Eng.  Com.  Law  Reps.  21.    »5  Id.  340.    p5  Id.  410.    4  15  Id.  33S. 
'Sid.  420. 
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For  not  arresting  a  Debtor. 

In  an  action  against  a  sberifffor  not  arresting  a  debtor  when  he 
bad  an  opportunity,  the  plaintiflT  must  prove :  1|  the  debt  due  froin 
the  debtor  to  himself;  2,  the  issuing  of  the  process  and  delivery  to 
the  defendant ;  and  3,  that  the  defendant  had  notice,  so  that  he 
might  have  arrested  the  debtor. 

Evidence  of  debt.']  Whatever  evidence  would  be  sufficient  to 
chaise  the  debtor  in  an  action  brought  against  him  by  the  plain- 
tiff, will  be  sufficient,  as  against  the  sheriff  in  this  action.  Sloman 
V.  Heme^  2  Esp.  695,  Gibbon  v.  Coggon^  2  Campb.  188,  and  see 
posty  Actions  for  Escape, 

Evidence  of  issuing  ofprocessJ]  In  order  to  prove  the  process 
issued,  the  plaintiff  should  produce  the  writ ;  or  if  returned,  should 
give  in  evidence  an  examined  copy  of  the  writ  and  return.  If  it 
be  in  the  possession  of  the  defendant,  a  notice  to  produce  should  be 
served.  To  prove  that  the  writ  remains  in  the  possession  of  the  de- 
fendant, after  the  return,  search  should  be  made  at  the  Treasury* 
and  upon  its  appearing  not  to  have  been  returned,  it  will  be  pre- 
sumed, on  proof  of  delivery  to  the  under-sheriff,  that  it  remains  in 
the  defendant's  possession,  ante,  p.  7. 

Evidence  of  notice,']  If  a  person  against  whom  the  sheriff  has  a 
writ  does  not  abscond,  but  continues  in  the  daily  exercise  of  his  usual 
occupation,  appears  publicly  as  usual,  and  is  visible  to  every  per- 
son that  comes  to  him  on  business,  and  the  bailiff  neglects  to  arrest 
him,  and  returns  no7i  est  inventus^  it  is  a  false  return.  Beckford  t). 
Montague,  2  Esp.  475.  It  is  not,  however,  sufficient  merely  to  prove, 
that  the  debtor  was  within  the  defendant's  bailiwick ;  the  plaintiff 
must  go  further,  and  prove  notice  to  the  under-sheriff  in  the  coun- 
try, or  to  the  bailiff  to  whom  the  warrant  was  directed ;  a  notice 
to  the  town  agent  of  the  under-sheriff  is  not  sufficient  Gibbon  vu 
Coggon,  2  Campb.  189. 

A  bound-bailiff  is  not  a  competent  witnesa  for  the  defendant  to 
prove  that  he  endeavoured  to  make  the  arrest.  Powell  v.  Hato,  2 
Ld,  Raym.  1411. 

It  is  no  defence  that  the  debtor  was  arrested  the  day  after  the 
return  of  the  writ.    Barker  v.  Green,  2  Bingh.  317.' 

For  Escape  on  Mesne  Process. 

In  an  action  against  the  sheriff  for  an  escape  on  mesne  process, 
the  plaintiff  must  prove,  1,  the  debt  due  from  the  party  arrested  ; 
2,  the  issuing  and  delivery  of  the  process  to  the  defendant ;  3,  the 
arrest ;  and  4,.  the  escape. 

•9  Eng.  Com.  Law  Reps.  419. 
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Evidence  of  the  debt  due  from  the  party  arrested.']  The  plaintiff 
must  prove  a  debt  due  to  him  from  the  party  arrested,  Alexander 
a  Macauley^  4  7.  i2.  611,  at  the  time  of  the  arrest  IVhite  v.  Jones^ 
5  Esp,  160.  If  the  declaration  state,  that  the  party  was  indebted 
to  the  piaintiffybr  goods  sold  and  delivered^  it  must  be  so  proved, 
Parker  v,  Fenn^  2  Esp.  477  (n) ;  but  the  exact  sum  mentioned  in 
the  declaration  need  not  be  proved.  B.  JV.  P.  66.  The  debt  is 
proved  by  the  same  evidence  which  would  have  been  requisite  to 
establish  it,  in  action  against  the  debtor  himself,  and  therefore  an 
admission  of  the  debt  by  the  debtor  at  any  time  before  the  escape 
is  good  evidence  against  the  sherifil  Williams  v.  Bridges^  2  Stark. 
42,  Rogers  v.  Jones^^  7  B.  and  C.  89." 

Evidence  of  the  issuing  and  delivery  of  the  process  to  the  defend' 
ant."]  The  issuing  of  the  process,  and  the  delivery  of  it  to  the  un* 
der-sheriff,  must  be  provea.  If  the  process  has  been  returned,  an 
examined  copy  of  the  writ  and  return-  will  be  evidence  of  these 
facts.  B.  J\.  P.  66.  If  not  returned,  after  proof  of  a  notice  to 
produce,  and  that  search  has  been  made  at  the  treasury,  secondary 
evidence  will  be  admitted.  Where  it  was  averred  that  the  debtor 
was  arrested  ^*  under  a  writ  indorsed  for  bail  by  virtue  of  an  affida- 
vit now  on  record,"  it  was  held  necessary  to  prove  the  affidavit 
Webb  V.  Hemef  1  B.  and  P.  382.  But  where  the  declaration  sta- 
ted that  the  writ  was  marked  for  bail  '*  by  virtue  of  an  affidavit  of 
the  cause  of  action  of  the  plaintiff  in  that  behalf,  before  then  made, 
and  duly  filed  of  record  in  this  courtj  according  to  the  form  of  the 
statute,  &c."  without  stating  by  whom  the  affidavit  was  made,  it 
was  held  that  the  averment  was  sufficiently  proved  by  an  office 
copy  of  the  affidavit  Casbum  v.  Reid^  2  B.  Moored  60.^  A  vari- 
ance between  the  process  stated  and  that  proved  will  be  fatal;  but 
where  it  was  .alleged  that  the  prisoner  was  arrested  on  mesne  pro- 
cess, and  brought  before  a  judge  at  chambers  by  virtue  of  a  writ  of 
habeas  corpuSf  and  was  by  him  thereupon  committed  to  the  custody 
of  the  marshal,  *'  as  by  the  record  thereof  now  remaining  in  the 
court  of  King's  Bench  appears,  &c."  it  was  held,  that  such  allega- 
tion was  either  impertinent  and  surplusage,  since,  properly  speak- 
ing, such  documents  are  not  records,  or  considering  them  as  quasi 
of  record,  the  allegation  was  sufficiently  proved  by  the  production 
of  them  from  the  office  of  the  clerk  of  the  papers.  Wigley  v.  /onei, 
5  East^  440,  and  see  Bevan  v.  JoneSf  4  B.  and  C.  403,"^  Bromfield  u. 
JoneSt  4  B.  and  C.  380,^  ante^  p.  49. 

Evidence  of  the  arresL"]  The  facts  sufficient  to  constitute  an  ar- 
rest have  already  been  noticed,  ante^  p.  376 ;  and  see  post,  492, 
Where  the  plaintiff  gave  in  evidence  the  sheriff's  return  of  cepi 
corpus  to  the  writ,  and  proved  that  the  defendant  in  the  former 
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action  did  not  pat  in  bail  above,  and  was  not  in  Ibe  sheridf^s 
custody  at  tbe  return  of  the  writ.  Lord  Ellenborough  beld,  that 
the  arrest  and  escape  were  sufficiently  proved  by  the  sheriff's  re- 
turn,  and  the  non-appearance  of  the  party,  according  to  the  ex- 
igency of  the  writ  FairKe  v.  Birch^  3  Campb,  397.  Where  the 
writ  has  not  been  returned,  evidence  must  be  given  to  connect  tbe 
bailiff  and  the  sheriff    See  ante^  p.  488. 

Evidence  ofOm  esc^sfe^  That  the  debtor  was  seen  abroad  a^ier 
the  return  of  tbe  writ,  and  that  bail  has  not  been  put  in,  will  be  ev- 
idence of  an  escape,  nide  supra.  An  admission  of  the  escape  by  tbe 
under-sheriff,  is  evidence  against  the  sheriff,  ante^p.  484.  The  pc^rty 
escaping  may  be  called  to  prove  a  voluntary  escape,  B.  AI  P.  67, 
for  though  the  whole  debt  may  be  recovered  against  the  sherifl^  yet 
in  an  action  against  the  original  debtor  for  the  debt,  he  can  neither 
plead  in  bar  nor  give  in  evidence  in  reduction  of  damages,  the  jude- 
ment  obtained  in  the  action  against  the  sheriff  Per  Abbott^  C.  X, 
Hunter  v.  King,  4  B.  and  A.  210. J^ 

Defence. 

It  is  a  good  defence,  under  the  general  issue,  that  the  defendant, 
though  he  has  taken  no  bail-bond,  has  put  in  bail  before  the  expi- 
ration of  the  rule  to  bring  in  the  body.  Pariente  v.  Phimlreei  2 
B.  and  P.  35. 

For  Escape  in  Execution, 

In  an  action  against  the  sh^rifi^  for  suffering  a  prisoner  in  execu- 
tion to  escape,  the  plaintiff  must  prove:  1,  the  judgment;  2,  the 
issuing,  and  delivery  to  the  defendant,  of  the  writ  of  co.  so. ;  3, 
the  arrest ;  and  4,  the  escape. 

The  mode  of  proving  the  judgment,  anie,  p.  54,  and  the  issuing 
and  delivery  of  the  writ,  ante,  p.  491,  has  already  been  mentioned. 

Evidence  ofarresL"]  The  officer  must  be  the  authority  to  ar- 
rest, but  need  not  be  the  hand  that  arrests ;  nor  in  the  presence  of 
the  person  arrested ;  nor  actually  in  s^ht;  nor  is  any  exact  dis- 
tance prescribed.  It  would  be  a  difierent  case,  if  he  be  upon  some 
other  errand,  or  stay  at  home  and  send  a  third  person  to  make  the 
arrest.  Per  Ld.  Mansfield,  Blatck  v.  Archer,  Cowp.  65.  In  that 
case,  the  son  of  the  officer  said,  at  the  time  of  the  arrest,  that  he  had 
his  authority  in  his  pocket,  the  officer  himself  being  at  the  distance 
of  thirty  ro<k,  and  not  in  sight,  and  it  was  held  a  good  arrest;  and 
see  suprcu    If  A.  be  in  custody  at  the  suit  of  B.,  and  a  writ  be  de- 
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livered  to  tbe  sheriff  at  the  suit  of  D.  the  delivery  of  the  writ  is  an 
arrest  in  law,  and  if  A.  escape,  D.  may  bring  debc  against  the  she- 
riff for  an  escape.    B.  M  P.  66. 

It  must  appear  that  the  prisoner  was  in  the  custody  of  the  de- 
feniarU ;  and,  therefore,  whece  he  was  taken  in  execution  by  a 
former  sheriff,  the  assignment  of  the  prisoner  from  him  to  the  de- 
fendant by  indenture  ought  to  be  proved,  Davidson  v.  Seymour^  1 
M^and  Jtf.  84,  unless  the  defendant  has  become  sheriff  on  the  death 
of  his  predec^sor ;  in  which  case  he  is  bound,  at  his  peril,  to  take 
notice  of  all  the  executions  which  are  against  any  persons  whom 
he  finds  in  the  gaols.      fVestky^s  case^  3  Rep.  72,  &,  fi.  N.  P.  68. 

Evidence  of  the  escaped  Wherever  the  prisoner  in  execution 
is  in  a  difierent  custody  from  that  which  is  likely  to  enforce  pay- 
ment of  the  debt,  it  is  an  escape.  Per  BvUer^  /.,  Benton  v.  Sutton^ 
1  B.  and  P.  27.  Thus  if  a  sheriff's  officer  having  taken  a  prisoner 
in  execution,  permit  him  to  go  in  company  with  one  of  his  followers 
to  his  own  house,  for  the  purpose  of  settling  his  af&irs,  it  is  an  es- 
cape. Ibid.  If  the  defendant,  when  taken  in  execution,  is  seen 
at  large  for  ever  so  short  a  time,  either  before  or  afler'the  return 
of  the  writ,  it  is  an  escape.  Per  De  Grey,  C.  J.,  Hawkins  v.  P/o- 
metj  2  fV.  Bl  1049.  If  the  bailiff  of  a  liberty,  who  has  the  return 
and  execution  of  writs,  removes  a  prisoner,  taken  in  execution,  to 
the  county  gaol,  situate  out  of  the  liberty,  and  there  delivers  him 
into  the  custody  of  the  sheriff  it  is  an  escape,  for  which  the  bailiff 
is  liable.  Boothman  v.  Earl  of  Surrey,  2  T.  R.  5.  Where  the  offi- 
cer, having  taken  the  party  in  execution,  permitted  him  to  go  to  a 
lock-up  house,  kept  by  another  officer,  not  named  in  the  warrant, 
where  he  remained  fourteen  days,  before  the  return  of  the  writ,  it 
was  held  no  escape.  Houlditch  v.  Birch,  4  TaunL  608.  Under  a 
count  for  a  voluntary  escape  theplaintiff  may  give  evidence  of  a 
negligent  escape.  Bonafousv.  fValker,2  T.R.  126.  If  the  sheriff 
receive  the  sum  indorsed  on  the  writ  from  the  prisoner,  and  before 
payment  over  to  the  plaintiff,  liberate  him,  it  is  an  escape.  Slack* 
ford  V.  Austin,  14  East,  468, 4  B.  and  C.  81  .* 

By  Stat  8  and  9  W.  Ill,  c  27,  s.  8^  if  the  marshal  of  the  Kii^s 
Bench,  or  warden  of  the  Fleet,  or  their  respective  deputy  or  depu- 
ties, or  other  keeper  or  keepers,  of  any  other  prison  or  prisons,  shall, 
after  one  day's  notice  in  writing  given  for  that  purpose,  refuse  to 
show  any  prisoner,  committed  in  execution,  to  the  creditor,  at 
whose  suit  such  prisoner  was  committed  or  charged,  or  to  his  attor- 
ney, every  such  refusal  shall  be  adjudged  an  escape  in  law.  And 
b}r  section  9,  if  any  person  or  persons,  desirmg  to  charge  anv  person 
with  any  action  or  execution,  shall  desire  to  be  informed  by  the 
said  marshal  or  warden,  or  their  respective  deputy  or  deputies,  or 
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by  any  other  keqper  of  aoy  other  pnbon,  whether  mich  perMMi  be 
a  prisoner  in  his  custody  or  not,  the  said  marshal  or  warden,  or 
such  other  keeper  of  any  other  prison,  shall  give  a  true  note  in 
writing  thereof,  to  the  person  so  requesting  the  same,  or  to  his  law- 
ful attorney,  upon  demand  at  his  office  for  that  purpose,  or  in  de* 
fault  thereof  shall  forfeit  the  sum  of  502. ;  and  if  such  marshal,  d^c. 
shall  give  a  note  in  writing  thai  such  person  is  an  actual  prisoner  in 
his  or  their  custody,  every  such  note  shall  be  accepted  and  taken 
as  a  sufficient  evidence  that  such  person  was  at  that  time  a  priaoQ- 
er  in  actual  custody. 

Defence. 

The  defendant  cannot,  under  nil  debet jffve  in  eviience  a  retak- 
ing  of  the  prisoner  on  fresh  pursuit,  before  the  commencement  of 
the  action  ;  for  by  statute  8  and  9  W.  III.  c.  27,  s.  6,  no  retaking 
on  fresh  pursuit  shall  be  given  in  evidence,  on  the  trial  of  any  issue 
in  an  action  of  escape,  unless  the  same  be  specially  pleaded ;  nor 
shall  any  special  plea  be  allowed  without  an  oath  by  the  defend- 
ant, that  the  prisoner  escaped  without  his  consent,  privity,  or 
knowledge.  Where  the  defendant  pleaded  that  the  prisoner  re- 
turned into  bis  custody,  and  that  he  did  thereupon,  then  and  after* 
wards,  keep  and  detain  the  said  prisoner  in  his  custody,  dzx.,  and 
the  plaintiff  traversed  that  after  the  prisoner's  return  the  defendant 
did  keep  and  detain  him  in  custody,  du:.,  in  manner  and  form  as 
stated  in  the  plea,  it  was  held  that  the  plea  was  n^atived  by  evi- 
dence, that  after  the  prisoner's  return  he  again  escaped,  and  died 
out  of  custody.  Chambers  u.  Jones,  11  East,  406.  If  the  defend- 
ant plead  no  escape,  he  cannot  give  in  evidence  no  arrest,  for  he 
admits  an  arrest  by  his  plea.     B.  JV.  P.  67. 

If  the  prison  take  fire,  or  be  broken  open  by  the  king's  enemies, 
by  means  whereof  the  prisoners  escape,  this  will  excuse  the  she- 
riff; but  it  is  otherwise  if  the  prison  be  broken  open  by  the  king's 
subjects.  B,  JV.  P.  66.  So  he  may  show,  under  the  general  tssae, 
that  the  escape  was  by  the  fraud  and  covin  of  the  party  really  in- 
terested in  the  judgment.  Hiscocks  v.  Jones,  Esq.,  1  M.  ana  M. 
269. 

The  defendant  may  show  that  the  judgment  against  the  prison- 
er was  void,  but  not  that  it  was  erroneous ;  thus  he  may  show  that 
the  judgment  was  given  in  an  inferior  court,  in  debt  on  a  bond  made 
extra  jurisdictionem,  for  such  a  judgment  is  void.  B.  JV.  P.  65,  66. 
Watson  on  Sheriffs^  54.  So  if  the  writ  of  execution  be  absolutely 
void,  the  sheriff  will  not  be  liable  for  an  escape,  but  it  is  otherwise 
when  it  is  only  erroneous.  Weaver  v.  CKfford,  Cro.  Jac.  3.  Burton 
V.  Eyre,  id.  288.  B.  JV.  P.  66. 
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For  taking  ifist^flcient  Pledges  in  replevin. 

In  an  action  on  a  case  against  a  sheriff,  for  taking  insufficient 
pledges  in  replevin,  the  plaintiff  must  prove,  1,  the  taking  of  the 
distress ;  2,  the  replevying  of  the  distress  bv  the  sheriff,  and  the 
proceeding  in  the  replevin ;  3,  the  taking  of  the  bond ;  4,  the  in- 
sufficiency of  the  sureties. 

Eoidence  of  the  replevying.']  The  replevying  of  the  distress  may 
be  proved  b^  the  original  precept  to  deliver.  If  it  be  in  the  hands 
of  tne  bailii^  he  should  be  served  ^*ith  a  subpoBua  duces  tecum ;  if 
it  be  returned  to  the  sheriff,  a  notice  to  produce  should  be  given  to 
let  in  secondary  evidence.  The  connexion  between  the  sheriff  and 
the  bailiff  delivering  may  also  be  proved  by  showing  that  the 
sheriff  has  recognised  the  bailiff's  act. 

Evidence  of  the  taking  of  the  bondJ]  Notice  to  produce  the  bond 
should  be  given  to  the  defendant  Where  it  was  produced  under 
such  notice,  and  it  also  appeared,  that  upon  enquiry  made  on  behalf 
of  the  plaintifis,  whether  any  replevin  bond  had  been  executed^ 
the  original  bond  had  been  shown  to  the  plaintifis'  agent,  and  a 
copy  of  it  delivered  to  him,  Abbott,  C  J.,  was  of  opinion  that,  under 
these  circumstances,  it  was  unnecessary  to  call  the  subscribing 
witness,  and  that  as  against  the  sheriff  it  must  be  taken  to  be  a 
valid  bond.    Scott  v.  Waithman^  3  Stark.  166.    So  where  it  was 

C roved  that  the  sheriff  had  assigned  the  bond  to  the  plaintiff,  Ab- 
ott,  C.  J.,  was  of  opinion  that  it  was  not  necessary  for  the  plaintiff 
to  prove  the  execution  by  the  sureties,  for  that  as  against  the 
sheriff,  proof  of  the  assignment  by  him  to  the  plaintiff  was  suffi- 
cient   Barnes  v.  Lucas^  R.  and  Jn.  264. 

Evidence  of  the  insvMciency  of  the  sureties^  Some  evidence 
must  be  given  by  the  plaintiff  of  the  insufficiency  of  the  sureties ; 
but  it  is  said  that  very  slight  .evidence  is  sufficient  to  throw  the 
proof  on  the  sheriff,  for  the  sureties  are  known  to  him,  and  he  is  to 
take  care  that  they  are  sufficient  Saunders  v.  Darlings  B.  Ni  P. 
60.  Where  the  sureties  had  recently  been  bankrupt,  but  were  in 
apparent  credit  when  the  bond  was  taken,  it  was  held  that  the 
sheriff  was  not  liable.  Hindk  v.  Blades^  5  TaunL  225.*  If  a 
person,  known  to  the  sheriff,  make  inquiries  as  to  the  credit  or  re- 
putation of  a  tradesman,  and  the  value  of  his  stock,  and  to  commu- 
nicate the  result  of  such  inquiry  to  the  sheriff,  if  it  be  favourable, 
the  latter  need  not  make  a  personal  inquiry.  Per  Dallas^  C.  /., 
Sutton  v.  WaiU,  8  B.  Moore,  26.^  Though  the  sheriff  is  justified  in 
.taking  a  person  as  a  surety,  who  appears  to  the  world  to  be  a  per- 
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mm  ct  retpoDiibifitj,  yet  if  he  actaally  know  that  the  par^  ii  not 
renoDiible,  or  if,  having  the  means  in  hit  power  of  infonmng  hiok- 
aeli  upon  the  subject,  he  neglect  to  use  them,  then,  notwithstand- 
ing appearances,  be  is  responsible,  in  the  event  of  the  surety  beii^ 
really  insufficient  Per  AbboU,  C.  Jl,  ScaU  v.  V/aUkman,  3  Siarfu 
170.«  In  order  to  prove  the  insufficiency,  evidence  may  be  given 
that  applicatioos  have  been  made  to  the  surety  for  money  by  difie- 
rent  creditors,  at  difiercnt  times,  which  he  was  unable  to  pay,  and 
that  he  had  repeatedly  broken  his  promises  to  pay.  GwyUimi  o. 
Scholey^  6  E$p.  100.  The  sureties  in  the  bond  may  be  witnesses 
to  prove  whether  they  were  sufficient  or  not  1  Sound.  195,  g  (a). 
Hindu  V.  Blades,  5  TaunL  225/ 

The  sheriff  is  only  liable  to  the  extent  to  which  the  sureties 
themselves  are  liable,  viz,  double  the  value  of  the  goods  distrained. 
Evant  V.  Brander,  2  K  BL  547.    Baker  v.  Garrotte  3  Bingh.  59.* 

For  a  false  Return. 

In  an  action  against  a  sheriff  for  a  false  return,  the  plaintiff  must 
P^ve,  1,  the  cause  of  action,  or  judgment  as  stated  in  the  declara- 
tion ;  2,  the  writ  and  the  return ;  3,  the  falsehood  of  the  return. 

The  mode  of  proving  the  cause  of  action,  anU^  p.  491 ;  the  judg- 
ment, anUf  p.  54 ;  and  the  writ  and  return,  ante,  p.  491,  has  been 
already  stated. 

Evidence  to  disprove  the  retumJ]  The  plaintiff  must  prove  the 
falsehood  of  the  return.  Thus  in  an  action  for  a  false  return  of 
non  est  inventus,  he  may  show  that  the  party  against  whom  the 
writ  issued  was  publicly  following  his  usual  avocations.  Beckford 
V,  Montague,  2  Esp.  475,  ante,  p,  490.  So  in  an  action  for  a  false 
return  oi  nulla  bona,  to  &  JL  JfiL  he  must  show  that  the  party  had 
goods  within  the  bailiwick^  of  which  the  sheriff  had  notice,  or 
mijeht,  by  using  due  diligence,  have  had  notice.  In  an  action  for 
a  talse  return  of  nulla  bma  to  a  Ji.  fa.  against  the  goods  of  A.  and 
B.,  the  plaintiff  must  have  a  verdict,  if  he  prove  that  A.  only  had 
goods.    Jones  v,  Clayton,  4  M.  and  S.  349. 

Defence. 

In  an  action  for  a  false  return  of  nuHa  bona  to  a  writ  otji.fa.,  the 
defendant  may  show  that  the  party  against  whom  the  writ  issued 
has  become  bankrupt,  and  that  a  commission  has  issued  against 
him,  in  which  case  the  bankruptcy  must  be^regularly  proved.  B. 
JVI  F.  41 ;  nnd  see  Dowden  v.  Powle^  4  Campib.  38,  supra.  So  the 
defendant  may  show  that  he  paid  the  money  levied  to  the  land- 
lord, under  8  Anne,  c.  14,  for  arrears  of  rent ;  but  in  such  case 
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some  evidence,  though  slight,  must  be  given  of  the  rent  being  due, 
and  the  landlord  cannot  be  called  for  tbis  purpose ;  for,  if  the  plain- 
tiff succeed,  the  witness  would  be  liable  to  an  action  at  the  suit  of 
the  sheriff,  in  which  this  judgment  would  be  evidence  of  special 
damage.  Keightley  v.  Birch^  3  Campb.  521.  Where  the  sheriff  re- 
turned nulla  bona  after  satisfying  the  landlord's  claim  for  rent,  and 
the  king's  taxes,  and  the  plaintiff  assented  to  his  quitting  possession 
of  the  premises,  and  sued  out  a  ca,  sa,^  it  was  held  that  he  could 
not  afterwards  maintain  an  action  for  a  false  return  to  the  Ji.^., 
however  unfounded  the  claim  for  rent  might  turn  out  to  be.  Stuart 
V.  Whitaker^  R.  and  M  310.  So  where  to  Sifi»fcL  for  301/.  the 
sheriff  returned  that  he  had  levied  only  13/.,  which  the  plaintiff 
accepted,  Abbott,  C.  J.,  held,  that  by  such  acceptance  the  plain-, 
tiff  had  waived  all  further  claim  against  the  sheriff  Benyon  v. 
GarraU,  1  C.  and  P.  164.' 

The  defendant  may  show  that  the  judgment  on  which  the  writ 
issued  was  fraudulent  and  void,  ante,p,  494.  Penn  v.  Scholey,  5 
Esp.  343 :  and  see  Tyler  v.  Duke  of  Leeds,  2  Stark.  221.' 

Where  the  defence  is,  that  the  goods  in  question  have  been  as- 
signed before  the  execution,  the  plaintifi)  in  reply,  may  show  the 
assignment  fraudulent.  Dewey  v.  Bayntun,  6  East^  257.  Where 
the  sheriff  relied  upon  a  previous  judgment  and  execution,  under 
which  he  had  levied,  Abbott,  C.  J.,  was  of  opinion  that,  in  an  action 
for  a  false  return  against  him  (he  not  being  indemnified,)  it  was  not 
competent  to  the  plaintiff  to  show  that  the  other  judgment  and  exe- 
cution Were  fraudulent  and  void ;  but,  upon  its  being  suggested  that 
Lord  Kenyon  had  permitted  such  evidence  to  be  given,  Kempland 
V.  Macatdeyt  Peake,  65,  he  received  the  evidence,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit  in  case  a  verdict  should 
be  found  for  the  plaintiffi.     WormaUv.  Young,  5  fi.  and  C.  661/ 

The  defendant  cannot  give  in  evidence,  even  in  mitigation  of 
damages,  an  inquisition  held  by  him  to  inquire  into  the  property  of 
the  goods.  Gbssop  v.  Pole,  3  M.  and  S,  175. 

A  person  who  nas  forcibly  taken  the  goods  out  of  the  hands  of 
the  sheriff,  is  competent  to  prove  his  own  property  in  them,  for  the 
sheriff  cannot  maintain  an  action  against  him  for  the  rescue,  after 
having  returned  nulla  bona.  Thomas  v.  Pearse,  5  Price,  547.  And  . 
the  assistant  to  a  sheriff's  officer,  who  has  been  left  in  possession 
under  an  execution,  is  a  competent  witness  for  the  sheriff,  for  the 
judgment  would  not  be  evidence  either  for  or  against  the  witness. 
Clark  D.  Lucas,  1  C.  and  P.  156.<  R.  and  M.  32. 
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For  Eziartion, 

In  an  action  against  the  sheriff  for  extortion,  the  plaintiff  must 
prove,  1,  the  judgment,  if  stated  ;  2,  the^.  /a.,  or  other  writ;  3, 
the  connexion  between  the  sheriff  and  the  bailiff;  and,  4,  the  ex- 
tortion. 

In  debt  on  28  Eliz.  c.  4,  for  extortion  in  executing  aJi.fcL,  if  the 
plaintiff  state  the  judgment  in  his  declaration,  and  that  executioa 
was  sued  out  on  the  5aicyudgmont,  it  must  be  proved.  Savage  v. 
Smith,  2  W.  BL  llOl,  5  T.  R.  496.  If  the  statute  26  Eliz.  c.  4,  be 
recited  as  29  Eliz.,  it  is  a  fatal  variance.  Rnmsey  v.  Taffndly  2 
Bingh.  255.*^ 

The  mode  in  which  the  issuing  of  the  fi.fa.9  ante,  p.  491,  and 
the  connexion  between  the  sheriff  and  the  bailiff,  ante  p.  483,  may 
be  proved,  has  been  already  stated.  If  the  sheriff  has  returned 
to  the  writ,  that  he  has  caused  to  be  levied,  dl^c.,  it  will  be  evidence 
that  he  has  adopted  the  act  of  the  bailiff  as  his  own.  Woodgate  o. 
KnaickbuUf  2  T.  R.  154.  It  must  appear  that  the  sheriff  entrusted 
the  bailiff  with  his  authority  in  the  particular  case  in  which  the 
latter  has  abused  it,  and  therefore,  if  the  extortion  be  committed 
by  an  officer  not  named  in  the  warrant,  to  whose  house  the  party 
had  been  carried,  the  sheriff  is  not  liable.  George  v.  P^rring^  4 
Esn.  63. 

Where  the  money  levied  is  not  sufficient  to  satisfy  the  plaintiff's 
claim,  the  retaining  of  any  part  which  ought  to  be  paid  over  to  the 
plaintiff,  is  an  indirect  receiving  or  taking  from  him  within  the  sta- 
tute, 28  Eliz.  c.  4.     Buckle  v.  Betces,  3  B.  and  C.  688,« 

In  an  action  against  a  sheriff's  officer,  on  32  Gea  II.  c.  28,  the 
plaintiff  must  prove  a  table  of  fees  allowed  by  the  justices.  Jaques 
V.  Whitcombe,  1  Esp.  361.  Martin  v.  Slade,  2  JVC  k.  59.  Martin  v. 
Bell,  1  Stark.  417.- 


ACTIONS  AGAINST  HUNDREDORS,  &c. 

The  statutes  of  Winton,  the  Riot  act,  the  Black  act,  and  other 
statutes  relating  to  remedies  against  the  hundred,  have  been  re- 
pealed by  7  and  8  Geo.  IV.  c.  27,  and  their  provisions,  have  been 
fiartialiy  restored,  with  considerable  amendments,  by  7  and  8  Gea 
V.  c.  31.  This  last  statute  took  effect  on  the  1st  of  July,  1827. 
The  following  are  the  only  clauses  of  it  that  can  be  applicable  to 
the  purpose  of  the  present  work. 

"  Whereas  it  is  expedient  that  the  several  statutes  now  in  force 
in  that  part  of  the  United  Kingdom  called  England,  relative  to  re- 
medies against  the  hundred  for  the  damage  occasioned  by  persons 
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riotoQsIj  and  tumultuoiulj  assembled,  should  be  amended,  and  con- 
solidated into  one  act ;  and  with  that  view  the  said,  statutes  are, 
by  an  act  of  the  present  session  of  parliament,  repealed,  from  and 
after  the  last  day  of  June  in  the  present  year,  except  as  to  ofiences 
and  other  matters  committed  or  done  before  or  upon  that  day :  be 
it  therefore  enacted  by  the  king's  most  excellent  majesty,  by  and 
iivith  the  advice  and  consent  of  the  lord's  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  this  act  shall  commence  on  the  first 
day  of  July  in  the  present  year. 

*'  II.  And  be  it  enacted,  that  if  any  church  or  chapel^  or  any 
chapel  for  the  religious  worship  of  persons  dissenting  from  the  uni- 
ted church  of  England  and  Ireland,  duly  registered  or  recorded,  or 
any  house,  stable,  coach-house,  outhouse,  warehouse,  cffice,  shop,  mUlf 
mahhouse,  hop-oast,  bam,  or  granary,  or  any  builcnng  orjsrection 
used  in  carrying  on  any  trade  or  manufacture,  or  branch  thereof, 
cr  any  machinery,  whether  fixed  or  moveable,  prepared  for  or  em* 
ployed  in  any  manufacture^  or  in  any  branch  thereof,  or  any  steam 
engine  or  other  engine,  for  sinking,  draining,  or  toorking  any  mine, 
or  any  staith,  building,  or  erection  used  in  conducting  the  business 
of  any  mine,  or  any  bridge,  waggon-way,  or  trunk  for  conveying 
minerals  from  any  mine,  shall  be  feloniously  demolished,  pulled 
down,  or  destroyed,  wholly  or  in  any  part,  by  any  persons  riotously 
and  tumidtuausly  assembled  together,  in  every  such  case  the  inhab- 
itants of  the  hundred,  wapentake,  ward,or  other  district  in  the  nature 
of  a  hundred,  by  whatever  name  it  shall  be  denominated,  in  which 
any  of  the  said  oflences  shall  be  committed,  shall  be  liable  to  yield 
foil  compensation  to  the  person  or  persons  damnified  by  the  oflence, 
not  only  for  the  damage  so  done  to  any  of  the  subjects  herein-be- 
fore  enumerated,  but  also  for  any  damage  which  may  at  the  same 
time  be  done  by  any  such  oflenders  to  any  fixture,  furniture,  or 
eoods  whatever,  in  any  such  church,  chapel,  house,  or  other  of  the 
buildings  or  erecticHis  aforesaid. 

^  III.  Provided  always,  and  be  it  enacted,  that  no  action  or  sum- 
mary proceeding,  as  hereinafter  mentioned,  shall  be  maintable  by 
virtue  of  this  act,  for  the  damage  caused  by  any  of  the  said  ofiences, 
unless  the  person  or  persons  damnified,  or  such  of  them  as  shall 
have  knowledge  of  the  circumstances  of  the  oflenee,  or  the  servant 
or  servants  who  had  the  care  of  the  property  damaged,  shall  within 
seven  days  after  the  commission  of  the  oflence,  eo  before  some 
justice  of  the  peace  residing  near  and  having  jurisdiction  over  the 
place  where  the  oflence  shall  have  been  committed,  and  shall  state 
upon  oath  before  such  justice  the  names  of  the  oflenders,  if  known, 
and  shall  submit  to  the  examination  of  such  justice  touching  the 
circumstances  of  the  oflfence,  and  become  bound  by  recognizance 
before  him  to  prosecute  the  offenders  when  apprehended ;  provided 
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also,  that  no  pefsou  shall  be  enabled  to  bring  any  such  actiop*  uii« 
less  he  shall  commence  the  same  within  three  calendar  nxoiths  af- 
ter the  commission  of  the  offence. 

''  IV.  And  be  it  enacted,  that  no  process  for  appearance  in  any 
action  to  be  brought  by  virtue  of  this  act  against  any  hundred  or 
other  like  district,  shall  be  served  on  any  inhabitant  thereof^  except 
on  the  high  constable,  or  some  one  of  the  two  constables  (if  tbm 
be  more  than  one),  who  shall,  within  seven  days  after  such  service, 
give  notice  thereof  to  two  justices  of  the  peace  of  the  county,  riding, 
or  division  in  which  such  hundred  or  district  shall  be  situate,  residing 
in  or  acting  for  the  hundred  or  district;  and  such  high  constable  is 
hereby  empowered  to  cause  to  be  entered  an  appearance  in  the 
said  action,  and  also  to  defend  the  same,  on  behalf  of  the  inhabit* 
ants  of  the  hundred  or  district,  as  he  shall  be  advised ;  or,  instead 
of  defending  the  same,  it  shall  be  lawful  for  him,  with  the  consent 
and  approbation  of  such  justices,  to  sufier  judgment  to  go  by  de- 
fault ;  and  the  person  upon  whom,  as  high  constable,  the  process 
in  the  action  shall  be  served,  shall,  notwithstanding  the  expiration 
of  his  o£Gice,  continue  to  act  for  all  the  purposes  of  this  act,  until 
the  termination  of  all  proceedings  in  an4  consequent  upon  such 
action ;  but  if  such  person  shall-  die  before  such  tenninatioD,  the 
succeeding  high  constable  sha)l  act  in  his  stead. 

**  V.  And  be  it  enacted,  that  in  an  action  to  be  brought  by  vir- 
tue of  this  act  against  the  inhabitants  of  any  hundred  or  other  like 
district,  or  against  the  inhabitants  of  any  county  of  a  city  or  town, 
or  of  any  such  liberty,  franchise,  city,  town,  or  place,  as  is  herein- 
after mentioned,  no  ii^abitant  thereof  shall,  hj  reason  of  any  in- 
terest arising  from  such  inhabitancy,  be  exempted  or  precluded 

from  giving  evidence  either  for  the  plaintiff  or  for  the  defendaals. 

•  *  *  »  » 

''  VIIL  And  whereas  it  is  expedient  to  provide  a  summary  mode 
of  proceeding  where  the  damage  b  of  small  amount ;  be  it  there- 
fore enacted  that  it  shall  not  be  lawful  for  any  person  to  commence 
any  action  against  the  inhabitants  of  any  hundred  or  other  like 
district,  where  the  damage  alleged  to  have  been  sustained  by  rea- 
son of  any  of  the  oflences  in  this  act  mentioned  shall  not  exceed 

the  sum  of  thirty  pounds. 

*  *  «  •  « 

*'  X.  And  be  it  enacted,  that  if  any  high  constable  shall  refuse 
or  neglect  to  exhibit  or  give  such  notice  as  is  required  in  any  of 
the  cases  aforesaid,  it  shall  be  lawful  for  the  party  damnified  to 
sue  him  for  the  amount  of  the  damage  sustained,  such  amount  to 
be  recovered  by  an  action  on  the  case,  together  with  full  cosis  of 
suit. 

'*  XI.  And  be  it  enacted,  that  every  action  or  summary  claim. 
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I  to  recover  componsation  for  the  damage  caused  to  any  churcb  or 

a  cbapel  by  any  of  the  oSences  in  this  act  mentioned,  shall  be  brought 

in  the  name  of  the  rector,  vicar,  or  curate  of  such  churcb  or  cba- 
i  pelf  or  in  case  there  be  no  rector,  vicar,  or  curate,  then  in  the 

(  names  of  the  church  or  chapelwardens,  if  there  be  any  such ;  and 

I  if  not,  in  the  name  or  names  of  any  one  or  more  of  the  persons  in 

I  whom  the  property  of  such  chapel  may  be  vested ;  and  the  amount 

r  recovered  in  any  such  case  shall  be  applied  in  the  rebuilding  or  re* 

I  pairing  such  church  or  chapel ;  and  where  any  of  the  offences  in 

j  this  act  mentioned  shall  be  committed  on  any  property  belonging 

i  lo  a  body  corporate,  such  body  may  recover  compensation  against 

the  hundred  or  other  like  district,  in  the  same  manner,  and  subject 
,  to  the  same  conditions,  as  any  person  danmified  is  by  this  act  ena- 

,  bled  to  do ;  provided  always,  that  the  several  conditions  which  are 

,  hereinbefore  required  to  be  performed  bv  or  on  behalf  of  any  per- 

son damnified,  may,  in  the  case  of  a  body  corporate,  be  performed 
by  anv  officer  of  such  body  on  behalf  thereof* 

^XIL  And  whereas  the  ofiences  for  which  eompensation  is 
granted  by  virtue  of  this  act  may  be  committed  in  counties  of 
cities  and  towns,  or  in  such  liberties,  franchises,  cities,  towns,  and 
places,  as  either  do  not  contribute  at  aU  to  the  payment  of  any 
county  rate,  or  contribute  thereto,  but  not  as  being  part  of  anv  hun- 
dred or  other  like  district ;  and  it  is  expedient  to  provide  for  all  such 
cases ;  be  it  therefi>re  enacted,  that  where  any  of  the  offences  in 
this  act  mentioned  shall  be  committed  in  a  county  of  a  city  or  town, 
4Nr  in  any  such  liberty,  franchise,  city,  town,  or  place,  the  inhabi- 
t^ts  thereof  shall  be  liable  to  yield  compensation  in  the  same  man- 
ner, and  under  the  same  conditions  and  restrictions  in  all  respects, 
as  the  inhabitants  of  the  hundred ;  and  every  thing  in  this  act  in 
any  way  relating  to  a  hundred,  or  to  the  inhabitants  thereof,  shall 
equally  apply  to  every  county  of  a  titv  or  town,  and  to  every  such 
liberty,  franchise,  city,  town,  and  place,  and  to  the  inhabitants 
thereof;  and  where  the  justices  of  the  peace  of  the  court,  riding, 
or  division,  are  excluded  from  holding  jurisdiction  in  any  such  li- 
berty, franchise,  city,  town,  or  place,  in  every  such  case  all  the 
powers  authorities,  and  duties  by  this  act  given  to  or  imposed  on 
sttch  justices,  shall  be  exercised  and  performed  bv  the  justices  of 
the  peace  o[  the  liberty,  franchise,  citVy  town,  or  iriace  in  which  the 
oflfence  shall  be  committed ;  and  where  the  ofience  shall  be  com* 
mitted  in  a  county  of  a  city  or  town,  all  the  like  powers,  anttiori- 
'  ties,  and  duties  shall  be  exercised  and  performed  by  the  justices  of 

the  peace  of  such  county  ci  a  city  or  town ;  and  in  every  action  to 
be  brouffht  or  summary  claim  to  be  preferred  under  this  act 
against  the  inhabitants  of  a  county  of  a  city  or  town,  or  of  any  such 
liberty^  franchise,  city,  town,  or  place,  the  process  for  appearance 
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in  the  actioD,  and  the  notice  required  in  the  case  of  the  clainiy  shall 
he  served  upon  some  one  peace  officer  of  snch  county,  liberty, 
franchise,  city,  town,  or  piaee;  and  all  matters  which  by  this  act 
the  high  constable  of  a  hundred  is  authorized  or  required  to  do  in 
either  of  such  cases,  shall  be  done  by  the  peace  officer  so  served, 
who  shall  have  the  same  powers,  rights,  and  remedies,  as  such  tugh 
constable  has  by  virtue  of  this  act,  and^shall  be  subject  to  the  same 
liabilities ;  and  shall,  notwithstanding  the  expiration  of  his  office, 
continue  to  act  for  all  the  purposes  of  this  act  until  the  termination 
of  all  proceedings  in  and  consequent  upon  such  action  or  claim ; 
but  if  he  shall  die  before  such  termination,  his  successor  shaU  act 
in  his  stead." 

From  the  above  extract  it  will  appear,  that  the  remedy  given  by 
the  statute  of  Winton  against  the  hundred,  in  the  case  of  robbery, 
and  by  the  Black  act  in  the  case  of  certain  malicious  injuries  to 
property,  unaccompanied  by  riot,  is  abolished. 

On  the  issue  Net  guilty^  the  plaintiff  must  be  prepared  to  prove. 
1,  his  interest  in  the  property  injured  ;  2,  the  odfence ;  3,  that  it 
was  committed  within  the  hundred,  &c. ;  4,  the  examination  of. 
himself  or  servant,  agreeably  to  the  statute ;  5,  the  recognizance 
to  prosecute ;  6,  the  amount  of  damage ;  ?>  the  commencement  oi 
thh  action  within  three  calendar  months. 

The  cases  cited  hereafter  are  all  decisions  on  the  old  statutes, 
and  are  only  inserted  where  they  seem  applicable  to  the  recent  act 

Interest  (f  the  plaintif.']  The  bare  trustee  of  a  satisfied  term 
is  entitled  to  sue  for  damages.  Pritchet  v.  WaldraiHf  5  T.  R.  14.-r- 
(Riot  act)  Parties  jointly  interested  in  the  property  may  join  in 
die  action,  ffinterstoke  MundrecTs  case^  Dy,  870,  cl, — (Stat  Win* 
ton.)  Where  the  property  injured  consists  of  a  church  or  chapel, 
or  belongs  to  a  corporation,  the  1 1th  section  of  the  act  points  out  the 
parties  who  are  to  sue.  A  reversioner  mav  sue  for  the  damage 
sustained  by  him.  Pellew  v.  Inkab.  of  Wonfard^  9  B.  and  C.  134;* 
though  the  hundred  may  thereby  be  subjected  to  several  actions. 
S.  C.  142.— (Black  act) 

7%<s  offence.]  By  7  and  8  Geo.  IV*  c  30,  s.  6,  it  is  enacted  that 
**  if  any  persons  riotously  and  tumultuously  assembled  together  to 
the  disturbance  of  the  public  peace,  shall  unlawfully  and  with 
force  demolish,  pull  down,  or  destroy,  or  begin  to  pulldown,  demo* 
lish,  or  destroy  any  church  or  chapel,  or  any  chapel  for  the  religious 
worship  of  persons  dissenting  from  the  united  church  of  England 
and  Ireland,  duly  registered  or   recorded;  or   any    bouse,   sta- 
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ble»  coBcb*hpuse«  out^bouaey  warehouse,  office,  shop,  mill,  malt- 
house,  hop-oast,  barn,  or  granary,  or  any  building  or  erection  used 
in  carrying  on  any  trade  or  manufacture,  or  any  branch  thereof; 
or  any  machinery,  whether  fixed  or  moveable,  prepared  for  or  em- 
ployed in  any  manufacture,  ^or  any  branch  thereof;  or  any  steam- 
engine,  or  other  engine  for  sinking,  draining,  or  working  any  mine ; 
or  any  staith,  building,  or  erection  used  in  conducting  the  business 
of  any  mine ;  or  any  bridge,  waggon-way,  or  trunk  for  conveying 
minerals  from  any  mine ;  every  such  offender  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a  felon/' 

As  this  section  corresponds  almost  verbally  with  the  section  of 
7  and  8  Greo.  4,  c  31,  which  gives  the  action  against  the  hundred, 
it  is  presumed  that,  in  order  to  entitle  the  party  to  that  remedy, 
the  offence  must  be  a  felony  within  the  above  clause.  See  Reid  v. 
Clarke,  7  T.R.  496.— (Rbt  act.)  The  38th  section  of  57  Geo.  IIL 
c.  19,  which  extended  the  remedy  to  all  cases  of  injury  to  build- 
ings by  rioters,  is  repealed  by  7  and  8  Geo.  IV.  c.  27 ;  so  that 
where  the  injury  is  partial  it  will  be  matter  of  inquiry  (as  former- 
ly under  the  riot  act)  whether  the  acts  of  the  rioters  constitute  a 
*^  beginning  to  demolish"  within  the  above  clause.  The  following 
cases  were  decided  on  the  riot  act 

Where  a  riotous  mob  broke  the  windows,  sashes,  and  shutters 
of  a  house,  in  order  to  compel  the  occupier  to  illuminate,  this  was 
held  not  within  the  act.  Aeid  v.  Clarke,  supra.  It  is  a  question 
for  the  jury,  whether  the  rioters  intended  to  stop  short  of  demoli- 
tion, or  to  proceed  to  further  acts  to  effect  tbeir  purpose.  Burrows 
V.  WrighU  1  East,  61*5.  During  the  riots  respecting  the  corn  bill, 
the  mob  attacked  the  plaintiff^'s  house,  and  proceeded  to  break  his 
windows,  shutters,  fanlight  over  his  door,  &G.,  when  the  military 
appeared  and  dispersed  them :  held  sufficient  evidence  of  a  begin- 
ning to  demolish.  Sampson  v.  Chambers^  4  Campb,  221.  On  the 
same  occasion,  where  tne  mob  voluntarily  retired  aAer  doing  simi- 
lar mischief  to  the  plaint  ifi^'s  house,  the  jury,  under  the  direction 
of  Lord  Ellenborough,  found  for  the  defendants.  Lord  King  v. 
Chambers^  ib.  377.  A  mob  attacked  the  plain tiff*'s  house,  with 
intent  to  liberate  a  coforade  in  custody  there,  and  did  many  acts 
of  violence  to  the  property :  per  Lord  Ellenborough — ^"  The  ques- 
tion is,  what  was  the  purpose  of  the  mob,  and  whether,  if  they 
could  not  have  rescued  their  leader,  they  would  not  have  proceed- 
ed to  demolish  the  house,  as  they  threatened,  unless  his  escape 
bad  intervened.  It  is  a  principle  of  law,  that  a  person  intends 
to  do  that  which  is  the  natural  effect  of  what  he  does.  If,  there- 
fore, the  pulling  down  the  house  was  intended  as  a  means  of 
getting  at  him,  they  intended  tp  demolish  the  house."  Beckwith 
»•  Wood,  2  Stark.  263.»    See  also  HoWs  M  P.  C.  203. 

•  3  Eng.  Cum.  Law  Reps.  343. 
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Od  the  57  Geo.  III.  c.  19,  where  the  words  are  ^\  hoase,  shop, 
or  other  building  whatever/'  the  court  of  King's  Bench  held  that 
hustings,  erected  to  take  the  poll  at  elections,  were  not  within 
the  description.    Allen  v.  Jlyre,  Q  D.  and  R.  96.' 

« 

C&mmiUed  toithin  the  hundred^  ipc."]  The  offence  must  be 
proved  to  have  been  committed  within  the  hundred,  or  other  dis- 
trict or  place  named  in  the  declaration,  and  which  must  be  one  of 
the  ditTerent  classes  of  places  enumerated  in  the  2d  or  12th  sec- 
tions. Where  a  distinct  hundred  is  called  the  "  half  hundred"  or 
<«  upper  hundred"  of  A.,  and  the  action  is  brought  against  the 
*'  hundred  of  A.,"  the  plaintiff  must  be  non-suited.  2  SaundL  {Wil- 
liams^Sy)  875, 6.  n.  (3),  citing  Constable^s  case^  Hob.  246. — (Stat 
Winton.)  But  if  the  half  hundred  of  A.  be  in  fact  only  pari  of 
hundred  A.,  the  defendant  must  plead  in  abatement.    Ibid. 

Examination  of  party ^  4*^.]  See  s.  3,  of  stat,  supra*  The  seyen 
days  ought,  it  seems,  to  be  reckoned  exclusively  of  the  day  on 
which  the  offence  was  committed.  PeUew  v.  Inh.  Wonford^  9  B. 
and  C.  134.«  (Black  act).  The  words  of  the  black  act,  9  Geo.  L  c 
22,  difier  slightly  from  those  of  the  above  statute,  and  are  as  fol- 
low : — *^  No  person  or  persons  shall  be  enabled  to  recover,  die. 
unless  he  or  they  shall  within  four  days,  &c.  give  in  his,  her,  or 
their  examination  upon  oath,  or  the  examination  upon  oath  of  lus, 
her,  or  their  servant  or  servants  that  had  the  care  of  his  or  their 
houses,  dLC."  On  this  clause  it  has  been  decided,  that  where  the 
premises  injured  are  under  the  care  of  several  servants,  they 
should  all  be  examined.  Duke  of  Somerset  v.  Hundred  Mere^  4  B. 
and  C.  167.'  Where  a  tenant  quitted  the  premises  during  the 
hay  harvest,  and  the  steward  of  lessor^  living  at  a  distance,  direct- 
ed certain  persons  to  get  in  the  hay,  who  took  possession  of  the 
farm  for  this  purpose,  and  carried  on  their  work  under  the  super- 
intendance  of  an  under-steward,  held  that  these  latter,  and  not 
the  steward,  were  the  persons  to  be  examined.  S.  C.  ibid.  Where 
the  reversioner  sued,  his  own  oath  was  held  sufficient,  without  ex* 
amining  the  tenant  or  his  servants.  PeUew  v.  Hundred  fVonfard^ 
supra.  It  is  unnecessary  to  examine  both  servants  and  owner ;  if 
the  latter  is  in  residence,  or  is  only  casually  absent  for  a  short  time, 
his  oath  is  enough ;  but  where  he  has  no  superintendance,  and  has 
left  the  house  in  the  chargfe  of  servants,  the  latter  are  the  proper 
persons  to  be  examined.  Rolfs  v.  Hund.  Elthomet  1  jif.  and  M. 
185.  On  the  similar  clause  of  52  Greo.  III.  c.  180,  s.  4,  it  was 
ruled  that,  where  the  premises  demolished  belonged  to  several 

Eartners,  all,  who  were  present  at  the  transaction,  ought  to  have 
een  examined ;  or  the  affidavit  of  the  one  examined  should  at 
least  negative  that  the  rest  had  any  knowledge  of  the  offenders. 

p  16  Eng.  Com.  Law  Ropt.  I4a    « 17  Id.  343.    '  10  Id.  303. 
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JVesham  v.  Armstrongs  1  A  and  A.  146.  It  may  be  inferred  from 
this  case,  and  from  the  dictum  of  Holyrod  J.,  in  Duke  of  Somerset 
V.  Hund.  Mere,  that  the  examination  of  all  the  owners,  or  all  the 
servants,  was  not  necessary  under  the  former  statutes,  where  the 
persons  omitted  were  shown  to  be  ignorant  of  the  subject  matter  of  * 
inquiry.  If  so,  the  introduction  of  the  words  in  the  recent  statute, 
viz. — ^"  or  such  of  them  as  shall  have  knowledge  of  the  circuin^ 
stances  of  the  offence,"  makes  no  material  difference  in  its  construc- 
tion. 

In  the  stal.  27  Eliz.  c.  13,  (Hue  and  Cry,)  the  examination  is  to 
be  before  a  "  justice  of  the  peace  of  the  county  inhabiting  within 
the  hundred,  or  near  unto  the  same."  Under  this,  it  has  been  de- 
cided, that  though  the  examining  justice  lived  several  miles  off,  and 
there  were  many  others  living  nearer,  it  was  sufficient ;  the  act 
being  only  directory  in  that  respect.  Lake  v.  Hund.  CroydoHf  B, 
JVC  P,  186.  It  was  also  held  no  objection  that  the  examination  took 
place  out  of  (he  jurisdiction  by  a  justice,  who  was  usually  commo- 
rant  with  his  family  within  the  jurisdiction.  Helier  v.  Hundred 
Benhurstf  Cro.  Car,  21 1.  It  must  be  observed,  however,  that  the 
words  of  the  recent  act  are  not  exactly  similar  to  those  of  stat.  Eliz. 
Under  the  Black  Act  it  was  held  that  the  plaintiff  was  not  bound 
in  his  examination  .to  state  his  suspicion  respecting  the  oflender. 
Pellew  V.  Hundred  Wonford,  supra.  It  is  unnecessary  for  the  jus- 
tices of  the  peace  to  take  the  examination  in  writing;  it  is  suffici- 
ent for  him  to  appear  at  the  trial,  and  depose  the  substance  of  the 
affidavit,  Graham  v.  Hundred  Becontree^  B,  N,  P.  186,  (stat.  27 
Eliz.)  fiut  if  the  affidavit  be  in  writing,  no  other  evidence  of  the 
examination  shall  be  admitted.  Ibid,  Proof  that  the  person  who 
took  the  examination  was  acting  as  a  justice  of  the  peace,  is  suffi- 
cient, and  the  affidavit  may  be  read  on  proof  that  it  was  delivered 
to  the  person  producing  it  by  the  justice's  clerk  without  proving 
his  hand-writing.  Per  Parker  C.  J.,  ibid. 

Amount  of  damage^  The  statute  entitles  the  plaintiff  to  recover 
compensation  for  damage  done  at  the  same  time  by  the  rioters  to  any 
fixture,  furniture,  or  ^oods  whatever,  in  the  buildings  or  erections 
therein  named,  s.  3.  Neither  the  Riot  nor  the  Black  Act  contained 
any  express  provision  of  this  kind.  Yet  where  the  injury  done  to 
personal  property  was  the  immediate  effect  of  the  act  of  demolition, 
or  if  the  destruction  of  furniture,  &c.  and  the  demolition  of  the 
building  were  part  of  the  same  riotous  transjiclion,  and  done  at  the 
same  time,  the  plaintiff  was  allowed  to  include  the  whole  in  his  da- 
mages. Hyde  v.  Cogan,  Dough  699.  (Riot  Act).  So  where  in  pul- 
ling  down  a  house  damage  was  done  to  the  garden  appurtenant, 
Wilmot  V.  Horton,  ibid,  701  (»)•  So  where  the  rioters  broke  into  a 
flour  seller's  house  and  damaged  the  flour  in  the  course  of  demo- 
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lUiing  the  boose.  GreaJey  v.  HiggmbaOom,  1  East^  696.  But 
where  a  dutiiict  and  sabstantive  oflence  was  committed  by  some 
of  the  mob,  as  where  the  floor  (in  the  last  case)  was  stolen,  or  com- 
polsorilj  parted  with  by  the  dealer  at  an  under  price ;  or  where 
money,  plate,  Ac.  were  nussing  after  the  riot,  SmUk  o.  Bofioit,  fiott, 
N.  P.  201 ;  or  where  the  mob  brake  into  a  gvnmaker's,  and 
carried  away  the  arms  for  their  own  vse,  BeckwUh  tk  Wood^  1  B. 
and  A.  487 ;  in  these  cases  the  hundred  was  held  Bot  liaUe.  And 
soch,  it  is  apprehended,  still  continues  to  be  the  law,  notwithstand- 
ii^  the  words  of  additional  liability  inserted  in  the  present  act. 

Where  the  damage,  allied  to  have  been  sastained,does  not  ex- 
ceed 20L  no  action  lies,  see  s,  8. 

Commencement  of  the  acfton.]  Where  the  comiBeacemeBt  of  the 
action  does  not  appear  by  the  record  to  have  been  within  three  ca- 
lendar months,  the  plaintiiT  must  produce  a  copy  of  the  original,  2 
Sound.  875,  a.  n.  (3).  In  NorrU  «.  Hundred  Gawtry^  HoIk  139 
(stat  Winton),  the  day  of  committing  the  ofience  was  included  in 
the  computation.  But  this  seems  at  variance  with  the  later 
case  of  PeOew  v.  Wonfard,  9  B.  and  C.  134.* 

Competency  ofwitnessesJ]  Inhabitants  of  the  hundred,  district, 
Sue  are  not  exempted  or  precluded  from  giving  evidence  on  either 
side  (sect  5). 

•  17  Cog.  Com.  Law  Repi.  343. 


607 


APPENDIX.— No.  I. 


BiS  cf  Exceptions. 

SEPARA  TE  from  the  record,  as  to  the  effect  of  evidence^  in  K 
B.  {Tidd*s  Forms,  373,  6th  edit.) 

'         to  wit.    fie  it  remembered,  that  in  the  term  of ,  in  the 

'      year  of  the  reign  of  our  sovereign  lord  George  the  Third,  now 
king  of  the  united  kingdom  of  Ch'eat  Britain  and  Ireland,  6lc.  came 

A.  B.  by his  attorney,  into  the  court  of  our  said  lord  the  king 

before  the  king  himself  at  fVestminster,  and  impleaded  C.  D.  in  acer- 
tain  plea  of  trespass  on  the  case  upon  promises ;  on  which  the  said 
A.  B.  declared  against  him  that,  &c.  {set  out  the  declaration  and  oth- 
er pleadings,  proceed  as  follows:)  And  thereupon  issue  was  joined 
between  the  said  A.  B.  and  the  said  C.  D.  And  afterwards,  to  wit, 
at  the  sittings  of  nisiprius,  holden  at  the  Gtdldhall  of  the  city  of 

London  aforesaid,  in  and  for  the  said  city,  on the day  of 

in  the year  of  the  reign  of  our  said  lord  the  king,  be- 
fore the  right  honourable  Edward  Lord  EUenborough,  chief-justice 
of  our  said  lord  the  king,  assigned  to  hold  pleas  in  the  court  of  our 
said  lord  the  king  before  the  king  himself,  Edward  Law,  Esquire 
being  associated  unto  the  said  chief-justice,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  the  aforesaid  issue 
so  joined  between  the  said  parties  as  aforesaid,  came  on  to  be  tried 
by  a  jury  of  the  city  of  London  aforesaid,  for  that  purpose  duly 
impanelled,  that  is  to  say,  E,  F,  of  — ^-  and  6.  ff.  of  ,  &c. 
{names  and  additions  of  jury),  good  and  lawful  men  of  the  said  city 
of  London :  at  which  day,  came  there  as  well  the  said  A.  B.  as  the 
said  C.  D.  by  their  respective  attomies  aforesaid ;  and  the  jurors 
of  the  jury  aforesaid,  impanelled  to  try  the  said  issue,  being  calledt 
also  came,  and  were  then  and  there  in  due  manner  chosen  and  sworn 
to  try  the  same  issue :  and  upon  the  trial  of  that  issue,  the  counsel 
learned  in  the  law  for  the  said  A.  B.  to  maintain  and  prove  the  said 
issue  on  his  part,  gave  in  evidence,  that,  &c.  {here  set  out  the  evidence 
on  the  part  of  the  plaintiff,  and  afterwards  that  an  the  part  of  the  de- 
fendant^  and  then  proceed  asfoUows :)  Whereuoon  the  said  coun- 
sel for  the  said  C.  1>.  did  then  and  there  insist  before  the  said  chief- 
justice  on  the  behalf  of  the  said  C.  D.  that  the  said  several  matters 
80  produced  and  given  in  evidence  on  the  part  of  the  said  C.  D.  as 
aforesaid,  were  sufficient,  and  ought  to  be  admitted  and  allowed  as 
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evidence,  to  entitle  the  said  C.  £>.  to  a  verdict,  and  to  bar 
the  said  A.  B,  of  his  action  aferesaid ;  and  the  said  counsel  for  the 
said  C.  £>.  did  then  and  there  pray  the  said  chief-justice,  to  admit 
and  allow  the  said  matters  so  produced  and  given  in  evidence  for 
the  said  C  D.  to  be  conclusive  evidence  in  favour  of  the  said  C 
D.  to  entitle  him  to  a  verdict  in  this  cause,  and  to  bar  the  said  .4. 

B.  of  his  action  aforesaid :  But  to  this  the  counsel  learned  in  the  law 
of  the  said  A.  B.  did  then  and  there  insist  before  the  said  chief-jus- 
tice, that  the  same  were  not  sufficient,  nor  ought  to  he  admitted  or 
allowed  to  entitle  the  said  C.  D.  to  a  verdict,  or  to  bar  the  said  A.  B. 
of  hb  action  aforesaid ;  and  the  said  chief-justice  did  then  and  there 
declare,  and  deliver  his  opinion  to  the  jury  aforesaid,  that  the  said 
several  matters  so  produced  and  given  in  evidence  on  the  part  of 
the  said  C.  A  were  not  sufficient  to  bar  the  said  A.  fi.  of  his  actioo 
aforesaid,  and  with  that  direction  left  the  same  to  the  said  jury; 
and  the  jury  aforesaid  then  and  there  gave  their  verdict  for  the 

said  A,  B»  and L  damages ;  whereupon  the  said  counsel  for  the 

said  C.  D.  did  then  and  there,  on  the  behalf  of  the  said  C.  D.  ex- 
cept to  the  aforesaid  opinion  of  the  said  chief-justice,  and  in^sted 
on  the  said  several  matters,  as  an  absolute  bar  to  the  said  action  : 
And  inasmuch  as  the  said  several  matters  so  produced  and  given  in 
evidence  on  the  part  of  the  said  C.  t).  and  by  his  counsel  aforesaid  ob- 
jected and  insisted  on  as  a  bar  to  the  action  aforesaid,  do  not  appear 
by  the  record  of  the  verdict  aforesaid,  the  said  counsel  for  the  said 

C.  Z>.  did  then  and  there  propose  their  aforesaid  exception  to  the  opi* 
hion  of  the  said  chief-justice,  and  requested  him  to  put  his  seal  to 
this  bill  of  exceptions,  containing  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  the  said  G.  D.  as  aforesaid,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided ; 
And  thereupon  the  said  chief-justice,  at  the  request  of  the  said  coun- 
sel for  the  said  C.  D.  did  put  his  seal  to  this  bill  of  exceptions,  pursu- 
ant to  the  aforesaid  statute  in  such  case  made  and  provided,  on  the 
said day  of ,  in  the year  of  the  reign  of  his  pre- 
sent majesty. 

Bill  of  exceptions  to  be  tacked  to  the  record^  as  to  a  witness's  being 
bound  to  answer  a  question  tending  to  disgrace  him,  in  K.  B. 
(Tidd's  Forms,  375.) 

{After  the  end  of  the  issue,  and  award  of  the  venire  facias,  proceed 
asfoUoivs :) 

Which  said  issue,  in  form  aforesaid  joined  between  the  said 
parties,  afterwards,  to  wit,  at  the  sittings  of  nisi  prius,  holden  at 
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Westminster  HaU^  iu  and  for  (he  county  of  Middlesex^  on the 

day  of ,  in  the year  of  the  reign  of  our  lord  the 

now  king,  before  the  right  honourable  Edward  Lord  Ellenborotighf 
chief-justice  of  our'said  lord  the  king,  assigned  to  hold  pleas  in  the 
court  of  our  said  lord  the  king  before  the  king  himself,  Edward 
Law,  £squire,  being  associated  unto  the  said  chief-justice,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  came 
on  to  be  tried  by  a  jury  of  the  said  county  of  Middlesex,  for  that 
purpose  duly  impanelled :  At  which  day  came  there  as  well  the 
said  A,  B.  as  the  said  C.  £>.  by  their  respective  attornies  aforesaid ; 
and  the  jurors  of  the  jury  aforesaid,  impanelled  to  try  the  said  issue, 
being  called,  also  came,  and  were  then  and  there  in  due  manner 
chosen  and  sworn  to  try  the  said  issue :  And  upon  the  trial  of  that 
issue,  one  £•  F.  was  produced  and  examined  upon  oath  as  a  wit- 
ness, by  the  counsel  learned  in  the  law  for  the  said^.  B.  in  support 
of  the  said  action  ;  and  upon  the  cross-examinaticm  of  the  said  E. 
F.  by  the  counsel  learned  in  the  law  for  the  said  C.  £>.  the  said  E. 
F.  was  asked  by  the  said  last-mentioned  counsel,  whether  he  had 
not  been  imprisoned,  upon  a  conviction  for  forging  a  coal-meter's 
ticket :  Whereupon  the  said  chief-justice  then  and  there  interpo- 
sed, and  before  the  said  E.  F.  had  given  any  answer  to  the  said 
question,  declared  and  delivered  his  opinion,  that  the  said  E.  F.  was 
not  bound  to  answer  the  said  question ;  and  the  said  E.  F,  there* 
upon  then  and  there  refused  to  answer  the  same :  And  afterwards, 
at  the  said  trial,  the  said  chief-justice,  in  summing  up  the  evidence 
given  in  the  said  cause  to  the  jury  aforesaid,  did  further  declare 
and  deliver  his  opinion  to  the  said  jury,  that  the  said  E.  F,*s  refu- 
sal to  answer  the  said  question,  threw  no  manner  of  discredit  upon 
him  the  said  E.  F, ;  and  the  jury  aforesaid  thereupon  then  and  there 
gave  their  verdict  for  the  said  A.  B,  and /.  damages:  Where- 
upon the  said  counsel  for  the  said  C  £>.  did  then  and  there  on  be- 
half of  the  said  C.  £>.  except  to  the  aforesaid  opinion  of  the  said 
chief-justice,  and  insisted  that  the  said  E.  F,  was  bound  to  answer 
the  said  question,  and  that  his  refusal  to  answer  the  same  was,  and 
ought  to  be  considered  by  the  said  jury,  as  an  impeachment  of  his 
credit:  And  inasmuch  as  the  said  several  matters  hereinbefore 
mentioned  do  not  appear  by  the  record,  &c.  {as  in  the  last) 
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Mdamt  to  put  tfftrialcm.  aecoiaU  ef  ahttnce  <f  material  mtMtts, 

Id  the  King's  Beiicby  dx.  A.  B.  plaintiff^ 

and 
C  D.  defeDdaoL 

C.  D.  of 9  the  defendant  in  4hi8  caose,  maketh  oath  and 

saitb,  that  issue  was  joined  in  this  cause,  in term  last  past, 

and  that  notice  was  given  ibr  the  trial  thereof  at  the sitting 

within  {oTt  at  the  sittings  after)  the  said  term :  And  this  deponent 

further  saith,  that  K  F.  late  of is  a  material  witness  tor  him 

^tbis  deponent  in  the  said  cause,  as  he  is  advised  and  believes,  and 
'that  be  cannot  safety  proceed  to  the  trial  thereof,  without  the 
testimony  of  him  the  said  E.  F,  And  this  deponent  further  saith, 
that  in  consequence  of  the  notice  of  trial  so  given  as  aforesaid,  be 
this  deponent  caused  inquiry  to  be  made,  &c.  (fUUing  the  nature 
and  result  of  the  inquiry  made  after  the  udtness^  and  the  time  whert 
he  U  Kkely  to  attend) 
Sworn,  du:.  C.  Ik 
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Stat.  1  Will.  IV.  a  22. 


An  Act  to  enable  Courts  of  Law  to  order  the  examinaHon  of  Wit' 
nesses  upon  interrogaiories  and  otherwise. 

WHEREAS  great  difficulties  and  delays  are  often  experienced, 
and  sometimes  a  failure  of  justice  takes  place,  in  actions  depending 
in  courts  of  law,  by  reason  of  the  want  of  a  competent  power  and 
authority  in  the  said  courts  to  order  and  enforce  the  examination 
of  witnesses,  when  the  same  may  be  required,  before  the  trial  of  a 
cause :  And  wheras  by  an  act  passed  in  the  thirteenth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  intituled,  An  Act 
for  the  establishing  certain  Kegulations  for  the  better  Manage-^ 
ment  of  the  Affairs  of  the  East  India  Company^  as  well  in  In- 
dia as  in  Europe^  certain  powers  are  given  and  provisions  made 
for  the  examination  of  witnesses  in  India  in  the  cases  therein-men- 
tioned ;  and  it  is  expedient  to  extend  such  powers  and  provisions : 
Be  it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  tempo- 
ral, and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  all  and  every  the  powers,  authorities, 
provisions,  and  matters  contained  in  the  said  recited  act*,  relating 
to  the  examination  of  witnesses  in  India,  shall  be  and  the  same  are 
hereby  extended  to  all  colonies,  islands,  plantations,  and  places 
under  the  dominion  of  his  Majesty  in  foreign  parts,  and  to  the 
judges  of  the  several  courts  therein,  and  to  allactions  depending  in 
any  of  his  Majesty's  courts  of  law  at  Westminster,  in  what  place 
or  country  soever  the  cause  of  action  msLj  have  arisen,  and  whether 
the  same  may  have  arisen  within  the  jurisdiction  of  the  court  to 
the  judges  whereof  the  writ  or  commission  may  be  directed,  or 
elsewhere,  when  it  shall  appear  that  the  examination  of  witnesses 
under  a  writ  or  commission  issued  in  pursuance  of  the  authority 
hereby  given  will  be  necessary  or  conducive  to  the  due  administra- 
tion of  justice  in  the  matter  wherein  such  writ  shall  be  applied  for. 

II.  And  be  it  further  enacted,  when  any  writ  or  commission 
shall  issue  under  the  authority  of  the  said  recited  act,  or  of  the 
power  hereinbefore  given  by  this  act,  the  judge  or  judges  to  whom 
the  same  shall  be  directed  shall  have  the  like  power  to  compel  and 
enforce  the  attendance  and  examination  of  witnesses  as  the  court 
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whereof  they  are  judges  does  or  may  possess  for  that  purpose  in 
suits  or  causes  depending  in  such  court 

III.  And  be  it  further  enacted  that  the  costs  of  every  writ  or 
commission  to  be  issued  under  the  authority  of  the  said  recited  act, 
or  of  the  power  hereinbefore  given  by  this  act,  in  any  action  at 
law  depending  in  either  of  the  said  courts  at  Westminster,  and  of 
the  proceedings  thereon,  shall  be  in  the  discretion  of  the  court  is- 
suing the  same. 

IV.  And  be  it  further  enacted,  that  it  shall  be  lawful  to  and  for 
each  of  the  said  courts  at  Westminster,  and  also  the  court  of  com- 
mon pleas  of  the  county  palatine  of  Lancaster,  and  the  court  of 
pleas  of  the  county  palatine  of  Durham,  and  the  several  judges 
thereof,  in  every  action  depending  in  such  court,  upon  the  applica- 
tion of  any  of  the  parties  to  such  suit,  to  order  the  examination  oo 
oath,  upon  interrc^atories  or  otherwise,  before  the  master  or  pro- 
thonotary  of  the  said  court,  or  other  person  or  persons  to  be  named 
in  such  order,  of  any  witnesses  within  the  jurisdiction  of  the  court 
where  the  action  shall  be  depending,  or  to  order  a  commission  to 
issue  for  the  examination  of  witnesses  on  oath  at  any  place  or 

E laces  out  of  such  jurisdiction,  by  interrogatories  or  otherwise,  and 
y  the  same  or  any  subsequent  order  or  orders  to  give  all  such  di- 
rections touching  the  time,  place,  and  manner  of  such  examinatioDy 
as  well  within  the  jurisdiction  of  the  court  wherein  the  action  shall 
be  depending  as  without,  and  all  other  matters  and  circumstances 
connected  with  such  examinations,  as  may  appear  reasonable  and 
just 

v.  And  be  it  further  enacted,  that  when  any  rule  or  order  shall 
be  made  for  the  examination  of  witnesses  within  the  jurisdiction  of 
the  couct  wherein  the  action  shall  be  depending,  by  authority  of 
this  act,  it  shall  be  lawful  for  the  court,  or  any  judge  thereof,  in 
and  by  the  first  rule  or  order  to  be  made  in  ^the  matter,  or  any 
subsequent  rule  or  order,  to  command  the  attendance  of  any  per- 
son to  be  named  in  such  rule  or  order  for  the  purpose  of  being 
examined,  or  the  production  of  any  writings  or  other  documents  to 
be  mentioned  in  such  rule  or  order,  and  to  direct  the  attend- 
ance of  any  such  person  to  be  at  his  own  place  of  abode,  or 
elsewhere,  if  necessary  or  convenient  so  to  do;  and  the  wilful 
disobedience  of  any  such  rule  or  order  shall  be  deemed  a  con- 
tempt of  court,  and  proceedings  may  be  thereupon  had  by  at- 
tachment (the  judge's  order  being  made  a  rule  of  court  before 
or  at  the  time  of  the  application  for  an  attachment),  if,  in  ad- 
dition to  the  service  of  the  rule  or  order,  an  appointment  of  the 
time  and  place  of  attendance  in  obedience  thereto,  signed  by  the 
person  or  persons  appointed  to  take  the  examination,  or  by  one  or 
more  of  such  persons,  shall  be  also  served  together  with  or  after 
the  service  of  such  rule  or  order :  Provided  always,  that  every 
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]>ei«on  whose  attendance  shall  be  so  required  shall  be  entitled  to 
the  like  conduct  money  and  payment  for  expenses  and  loss  of  time 
as  upon  attendance  at  a  trial :  Provided  also,  that  no  person  shall 
be  compelled  to  produce,  under  any  such  rule  or  order,  any  writing 
or  other  document  that  he  would  not  be  compellable  to  produce  at 
a  trial  of  the  cause. 

VI.  And  be  it  fnrtber  enacted^  that  it  shall  be  lawful  for  any 
sherifl^  gaoler,  or  other  officer  having  the  custody  of  any  prisoner, 
to  take  ^ch  prisoner  for  examination  under  the  authority  of  this 
act,  by  virtue  of  a  writ  of  habeas  corpus  to  be  issued  for  that  pur- 
pose, which  writ  shall  and  may  be  issued  by  any  court  or  judge 
under  such  circumstances  and  in  such  manner  as  such  court  or 
iudge  may  now  by  law  issue  the  writ  comnx>nly  called  a  writ  of 
nabeas  corpus  ad  justificandum. 

VII.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  all 
and  every  person  authorized  to  take  the  examination  of  witnesses 
by  any  rule,  order,  writ,  or  commission  made  or  issued  in  pursuance 
of  this  act,  and  he  and  they  are  hereby  authorized  and  required  to 
take  all  such  examinations  upon  the  oath  of  the  witnesses,  or  affir- 
mation in  cases  where  affirmation  is  allowed  by  law,  instead  of  oath, 
to  be  administered  by  the  person  so  authorized,  or  by  any  judge 
of  the  court  wherein  the  action  shall  be  depending ;  and  if  upon 
such  oath  or  affirmation  any  person  making  the  same  shall  wilful- 
ly and  corruptly  give  any  false  evidence,  every  person  so  ofiendine 
shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  and 
may  be  indicted  and  prosecuted  for  such  o£fence  in  the  county 
wherein  such  evidence  shall  be  given,  or  in  the  county  of  Middle- 
sex if  the  evidence  be  given  out  of  England. 

VIII.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful 
for  the  master,  prothonotary,  or  any  other  persons  to  be  named  in 
any  such  rule  or  order  as  aforesaid  for  taking  any  examination  in 
pursuance  thereof,  and  he  and  they  are  hereby  required  to  make, 
if  need  be,  a  special  report  to  the  court  touching  such  examination, 
and  the  conduct  or  absence  of  any  witness  or  other  person  thereon 
or  relating  thereto;  and  the  court  is  hereby  authorized  to  institute 
such  proceedings  and  make  such  order  and  orders  upon  such  re- 
port, as  justice  may  require,  and  as  may  be  instituted  and  made  in 
any  case  of  contempt  of  the  court 

IX.  And  be  it  further  enacted,  that  the  costs  of  every  rule  or  or- 
der to  be  made  for  the  examination  of  witnesses  under  any  commis- 
rion  or  otherwise  by  virtue  of  this  act,  and  of  the  proceedingi  there- 
upon, shall  (except  in  the  case  hereinbefore  provided  for)  he  costs 
in  the  cause,  unless  otherwise  directed  either  by  the  judge  making 
such  rule  or  order,  or  by  the  judge  before  whom  the  cause  may  be 
tried,  or  by  the  court 

X.  And  be  it  further  enacted,  that  no  examination  or  deposi- 
tion to  be  taken  by  virtue  of  this  act  shall  be  read  in  evidence  at 

65 
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any  trial  witboot  tbe  conteot  of  the  partj  agaiml  whom  the  mne 
owy  be  ofiered,  unless  it  shall  appear  to  the  satisTaction  of  tbe 
judge  that  the  examinant  or  deponent  is  beyond  the  jurisdictioD  of 
the  court,  or  dead,  or  unable  from  permanent  sickness  or  other  per- 
manent infirmity  to  attend  the  trial ;  in  all  or  any  of  which  cases 
the  examinations  and  depositions  certified  under  the  hand  of  die 
commissionerst  master,  prothonotary,  or  other  person  taking  the 
same,  shall  and  may,  without  proof  of  the  signature  to  such  certi- 
ficate, be  received  and  read  in  evidence,  saving  all  just  exceptions. 
XL  Provided  always,  and  be  it  further  enacted,  that  no  order 
shall  be  made  in  pursuance  of  this  act  by  a  single  judge  of  the  court 
of  pleas  of  the  said  county  palatine  of  Durham,  who  shall  not  also 
be  a  judge  of  one  of  the  said  courts  at  Westminster. 
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Page  24.  Declarations  against  interest']  Entries  made  bv  a  de- 
ceased collector  of  taxes  in  a  private  hook^  charging  himself  with 
the  receipt  of  sums  of  money,  are  evidence  against  a  surety  of  the 
receipt  of  the  money,  though  the  parties  who  paid  the  money  are 
alive  and  might  be  called.  Middleton  v,  Malton,  10  B.  and  C.  317. 

36.  Evidence  of  ccUateral  facts.]  Where  the  question  was  whe- 
ther a  slip  of  land  between  some  old  enclosures  and  the  highway, 
ivas  vested  in  the  Lordlof  the  Manor  or  the  owner  of  the  adjoining 
freehold,  it  was  held  that  evidence  might  be  received  of  acts  of 
ownership  by  the  Lord  of  the  Manor  on  similar  slips  of  land  not 
adjoining  his  own  freehold  in  various  parts  of  the  manor.  Doe  v. 
Kemp^  7  Bingh.  332. 

71.  Dispensing  vdth  proof  of  execution  of  deed,]  It  appears  that 
the  rule  laid  down  in  Pearce  v.  Hooper^  docs  not  apply  to  a  case 
where  the  party  producing  the  deed  nas  bad  it  so  long  in  his  pos- 
session (as  nine  months)  that  he  might  have  been  prepared  to  prove 
the  execution.  Vacher  v.  Cocks^  10  B.  and  C.  147. 

87-88.  Competency  of  party  to  the  sidt]  So  where  one  of  several 
defendants  had  suffered  judgment  by  default,  it  was  held  that  he 
might,  with  his  own  consent,  be  called  as  a  witness  for  the  plaintiff 
WorraU  v.  Jones,  7  Bingh.  395. 

98,  Opinion  of  toitnesses.]  So  in  Richards  v.  Murdoch^  10  A 
and  C.  527,  it  was  held  that  the  opinion  of  underwriters  might 
be  received,  on  a  question  whether  certain  facts  not  communicated 
to  the  underwriter  were  material. 

182.  Right  of  beginning!]  In  order  to  entitle  the  defendant  to 
begin  by  admitting  the  plaintiff's  case,  he  must  admit  the  whole  of 
his  case.  Doe  v.  Tucker,  1  Jlf.  and  M.  536. 

140,  Damages  in  action  by  vendee  v.  vendor.]  If  there  be  no 
mala  fides  in  the  vendor,  the  vendee  will  not  be  entitled  to  recover 
more  than  nominal  damages  for  the  breach  of  the  contract,  where 
the  vendor  from  a  defect  m  the  title  is  unable  to  complete  the  con- 
veyance, Walker  v.  Moore,  10  B.  and  C.  416.  Hopkins  v.  Glaze* 
broke  was  distinguished  on  the  ground  that  the  vendor  was  in  fault, 
by  representing  himself  as  the  owner  of  the  property  when  in  fact 
be  was  not  sa 

152.  Bin  accepted  by  one  of  several  partners,  and  aopUedf  in 
partf  to  his  separate  accourU.]  See  Wintle  v.  Crowther^  1  Crom.  and 
Jerv*  816. 

197.  AUameifs  him]  Business  done  under  a  commission  of  bank- 
ruptcy is  not  bosiDess  m  respect  of  which  an  attorney  is  compella- 
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ble  to  deliver  a  bill  a  mooth  before  the  action,  HandtUm  o.  PiU,  7 
Bingh.  232.  Charges  by  an  attorney  for  attending  and  advisiog  a 
party  in  a  suit  are  taxable  charges.  Smith  v.  Taylor ,  7  Bingh.  259. 
In  the  latter  case  it  vras  held  that  an  item  of  3/.  for  money  lent  (ibr 
the  purpose  of  discharging  the  costs  of  the  action  in  respect  of 
which  the  other  items  accrued)  could  not  be  recovered,  no  bill  hav- 
ing been  duly  delivered. 

235.  Account  stated.']  A  mere  ofler  of  a  sum  of  money  to  escape 
finom  an  action  and  to  purchase  peace  is  not  evidence  of  an  accouDt 
stated.     Wayman  v.  HUliardf  7  Bingh.  101. 

238.  Plea  in  abatement — non-joiTider  of  dormant  partner^  ^  If 
a  person  contract  with  two  others,  he  may  sue  them  only;  if  after 
the  contract  be  made,  he  discover  that  they  had  a  secret  partner 
who  had  an  interest  in  the  contract,  he  is  at  liberty  to  sue  the 
secret  partner  jointly  with  them,  but  he  is  not  bound  to  do  so.'^  Per 
Parke f  J.  De  Mautort  v.  Saunders,  I  Bam.  and  Adolph.  401. 

255.  Statute  of  limitations^  written  promised  If  a  promise  in 
writing,  taking  the  case  out  of  the  statute  of  limitations,  be  lost, 
parol  evidence  of  its  contents  may  be  received.  Haydon  v.  Williams^ 
7  Bingh.  163.  Per  Tindal  C.  J.  ibid.  «  That  statute  (9  Gea  IV,  c, 
14)  did  not  intend  as  it  appears  to  us  to  make  any  alteration  in  the 
legal  construction  to  be  put  upon  acknowledgments  or  promises 
made  by  defendants,  but  merely  to  require  a  diflerent  mode  of 
proof;  substituting  the  certain  evidence  of  a  writing  signed  by  the 
party  chargeable,  instead  of  the  insecure  and  precarious  testimony 
to  be  derived  from  the  memory  of  witnesses.'* 

256.  Payment  taking  a  case  out  of  the  statute  of  limitaiiem*.'] 
Atkins  V.  Tredgdd.  So  after  the  death  of  one  maker  of  a  joint  ana 
several  promissory  note  signed  by  two,  a  payment  upon  it  by  the  ex- 
ecutor of  the  deceased  party,  will  not  take  the  debt  out  oi  the  sta- 
tute as  against  the  survivor.  Slater  %>.  Lawson^  1  Bam.  and  Addph. 
396. 

296.  Case  for  defamation,  evidence  under  the  general  issue.'] 
Where  the  plaintiff  declares  for  a  libel  on  him  in  the  way  of  bis 
trade,  the  defendant  may  show  under  the  general  issue,  that  the 
plaintiff  does  not  in  fact  carry  on  such  trade,  though  the  disproving 
of  the  allegation  does  in  effect  and  substance  disprove  the  truth  of 
the  imputation  in  the  libd.  Manning  v*  Clement,  7  Bingh.  362. 

311.  Evidence  under  non  est  factum.]  Where  a  party  who  exe- 
cutes a  bond  is  at  the  time  competent  to  execute  it,  he  cannot,  under 
nan  est  factum,  show  that  he  was  misled  as  to  the  legal  efiect  of  the 
bond.  Edwards  v.  Brown,  1  Crom.  and  Jerv.  307. 

317.  Debt  on  bail  bond — evidence  under  non  est  factum.]  On  the 
plea  of  non  est  factum,  the  bail  might  have  been  admitted  to  prove 
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circttmstances  renderiDg  the  bond  illeeal,  as  that  it  was  executed 
after  the  return ;  or  if  a  proper  case  has  been  made  out,  showing 
that  the  party  bailed  never  was  in  the  countj  or  heard  of  the  writ, 
and  that  the  bail  were  imposed  on,  then  they  might  have  been  enti- 
tled to  relief  on  non  estjactum  pleaded.  But  the  onus  of  proving 
such  fraud  or  circumstances  of  illerality  lies  upon  them.  Fer  Lit" 
UeddU,J.  Taylor  V.  Chw,  10  B.  and  C.  226. 

324.  Ejectment — twenty  years' possession  a  st^ient  title,']  Thus 
where  the  plaintiff  proved  twenty  years  possession,  and  the  defend- 
ant proved  that  he  had  been  in  possession  subsequently  for  ten  years, 
it  was  held  that  the  plaintiff  was  entitled  to  recover.  Doe  v.  Cooke^ 
7  Bingh.  346. 

332.  Ejectmeni — demand  in  case  of  lawful  fossessum.]  If  the 
agent  of  a  mortgagee  applies  to  a  person  in  the  possession  of  the 
land,  for  rent,  he  cannot  afterwards  eject  him  without  a  demand  of 
possession.    Doe  v.  HaUs^  7  Bingh.  822. 

334.  Notice  to  quit  by  jointenanL']  A  notice  to  quit  given  by 
one  of  several  jointenants  on  behalf  of  the  others,  vnll  determine 
the  tenancy  as  to  all.    Doe  v.  Summersettf  10  B.  and  C.  135. 

363.  Marriage  void  by  publication  of  banns  in  wrong  name^ 
The  rules  on  tUs  subject  are  fully  laid  down  by  Lord  Tenterden  in 
jR.  D.  Inhab.  of  Tihske^,  1  B.  and  Ad.  195.  ''  These  rules  are 
folly  established,  first,  if  there  be  a  total  variation  of  name  or 
names,  that  is,  if  the  banns  are  published  in  a  name  or  names  to- 
tally difierent  from  those  which  the  parties,  or  one  of  them  ever 
used,  or  by  which  they  were  ever  known,  the  marriage  in  pursuance 
of  that  publication  is  invalid,  and  it  is  immaterial  in  such  cases, 
whether  the  misdescription  has  arisen  from  accident  or  design,  or 
whether  such  design  be  fraudulent  or  not. 

But,  secondly,  if  there  be  a  partial  variation  of  name  only,  as  the 
alteration  of  a  letter  or  letters,  or  the  addition  or  suppression  of 
one  christian  name,  or  the  names  have  been  such  as  the  parties 
have  used,  and  been  known  by  at  one  time  and  not  at  another,  in 
such  cases,  the  publication  may  or  may  not  be  void  ;  the  supposed 
misdescription  may  be  explained,  and  it  becomes  a  most  important 
part  of  the  inquiry,  whether  it  was  consistent  with  honesty  of  pur- 
pose, or  arose  from  a  fraudulent  intention.  It  is  in^this  class  of  cases 
only,  that  it  is  material  to  inquire  into  the  nootives  of  parties. 

374.  False  impriscnmeiU^  By  stat  7  and  6  Geo.  IV.  c.  20,  s. 
63,  any  person  found  committing  any  ofience  punishable,  either 
upon  indictment  or  upon  summary  conviction,  by  virtue  of  that  act, 
except  only  the  ofience  of  angling  in  the  day-time,  may  be  immedi- 
ately apprehended  without  a  warrant  by  any  peace  officer,  or  by  the 
owner  of  the  property  on  or  with  respect  to  which  the  ofience  shall 
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be  committed,  or  by  his  servant,  or  any  person  authorized  by  him, 
and  forthwith  taken  before  some  neighbouring  justice  of  the  peace, 
to  be  dealt  with  according  to  law. 

There  is  a  similar  provision  in  the  malicious  injuries  act,  7  and 
8  Geo.  IV.  c.  30,  s.  28.  To  justify  ttie  apprehension  of  an  offend- 
er under  this  act,  he  must  be  taken  in  the  fact  or  on  a  quick  pur- 
suit.    Hanway  v,  BoultbeCy  4  C.  and  P.  350.' 

395.  TVaver,  proof  of  property  in  the  plaintiff,']  Where  the 
defendant,  a  wharfinger,  acknowledged  certain  timber  on  bis  wharf 
to  be  the  property  of  the  plaintifi^  it  was  held  that  he  could  not 
afterwards  dispute  the  plaintiff's  title  in  an  action  of  trover.  Gos^ 
ling  V.  Bimie^  7  BingL  339. 

405.  Evidence  of  conversion  by  demand  and  refusaL]  The 
captain  of  a  ship  who  had  taken  goods  on  freight  and  claimed  to 
have  a  lien  on  them,  delivered  them  to  a  bailee.  The  real  owner 
demanded  them  of  the  latter,  and  he  refused  to  deliver  them  with- 
out the  directions  of  the  bailer.  Held  that  the  bailer  not  having 
lien  upon  the  goods,  the  refusal  by  the  bailee  was  sufficient  evi- 
dence of  a  conversion.  Wilson  v,  Anderton^  1  Bam.  and  Adatplu 
450. 

414.  N<Aice  of  disputing  bankruptcy^  Where  notice  of  dispat- 
ing  the  trading,  Slc.  has  been  given,  and  part  of  the  amount  claim- 
ed could  not  have  been  recovered  by  the  bankrupt,  the  proceedings 
are  not  proof  of  the  trading,  Sue.  except  as  to  the  amount  for  which 
the  bankrupt  himself  might  have  sued.  Gibson  v.  Oldfield^  4  C. 
and  P.  313.- 

450.  Competency  of  bankrupt']  A  bankrupt  cannot  be  ealled  to 
explain  an  act  which  may  defeat  his  commission.  Sayer  «.  6€iniett» 
7  Bingh.  103. 

1 19  Eng.  Com.  Law  Kept.  415.    « 19  Id.  40S. 
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A. 
ABANDONMENT: 
when  neceMtiT  ia  order  to  oonstitate 

total  kM.  197. 
what  loM  ia  Beceaaary  to  juatify 

abandoomoBL  Id, 
eifectoC  mL 
mar  bo  by  parol,  bat  moat  be  certain.  Id, 

188. 
notioe  of  mnat  be  pyea  in  reaaonable 

.time.  Id, 
muatberefiiaed  within  a  reaaonable  time. 

Id, 
paxty  jointly  intereated  may  give  notice. 

nnnaoeaaary  in  caae  of  total  loaa.  Id, 
ABATEMENT: 
evidence  upon  pleaa  in.  S37. 
plaintiff  moat  prove  ankmnt  of  damage. 

U. 
whioh  party  begina.  133. 
on  plea  of  non-joinder  of  co-eoBtractor. 
& 

bankmpt  oo-contractor  mnat  be  joined. 
Id. 

if  he  pleada  bankraptinr,  noUe  proae- 
qm  mnat  be  entered  Id, 
in&nt  oo.oontractor  moat  not  be  join- 
ed. Id. 
if  non-joinder  pleaded,  infancy  may 

be  replied.  Id, 
plaintiff  mnat  not  take  iaaoe.  Id, 
ccMsontractora  not  general  partnera. 

Id, 
dormant  partner,  nonjoinder  of  can- 
not  be  ideaded.  Id,  23a  See  Ad- 
denda.  516. 
it  muat  be  ahown  that  plaintiff  knew 
ha  waa  dealing  with  the  partner- 
ahip.338. 

letter  from  one  partner,  promiaing 
payment,  without  mention  of  hu 

F^— ---^ 

eaaea  in  which  either  one  or  aeveral 

may  beaoed.  Id. 
competency  of  witneaaea.  Id. 
party  not  joined  competent  ibr  dbuntiff, 
but  not  for  defendant.  U,  89. 
bat  hia  declarationa  before    ac- 
tion  admiaaible  for  defendant 
938. 
plea  of  nuanomer. 


ABATEMENT— «OBlMiitMf. 

plea  on  baptiamal  name  need  not  be 
fNToved.  239, 
unleaa  neceaaary  by  form  of  plea. 

Id, 
evidence  en  replication  that  bail 
haa  been   put  in   by  wrong 
name.  Id. 
non-joinder  of  tenant  in  common  of  land, 

or  defendant  in  tort.  47. 
effect  of  plea  of  non-joinder,  where  the 
party  not  joined  ia  prote<ked  by  ata- 
tute  of  limitationa.  255. 
plea  of  non-joinder  taken  away  in  aetiana 
against  carriera  by  atat.  1  W.  IV.  c 
68.  284. 
plea  of  non-joinder  of  other  tenanta  in 

ownmen  in  covenant  312. 
jomtmancy  or  tenancy  in  common  of 
pluntm  in  treapaaa,  q.  c.  £  most  be 
pleaded  in  abatement  386. 
non-joinder  of  another  executor  aa  plain- 
tiffmost  be  pleaded  inabatement  465. 
whea«  plaintiff  suea  half  hondred  inatead 
ofhandred.-504 
ABBREVIATIONS : 

win  not  vitiate  attomacy'a  lalL  197. 
ABSTRACT: 
vendor  moat  be  prepared  to  verify,  140. 
142. 
ABUTTALS: 

proofed  in  treapaaa,  q.  c.  f.  383. 
ACCEPTANCE 
of  gooda  within  the  atatate  of  fraoda. 
216,217,218.   See  l^viMit,  atatate  of 
of  leaae  by  aaaigneea  of  bankmpt,  Slc 

what  amounta  to.  312, 313. 
of  aaaignee  by  leasor,  when  defendant 
moat  prove  it  in  debt  for  rent  319. 
ACCEPTANCE  of  BILL  of  EXCHANGE 
of  inland  biU  muat  be  in  writing.  151. 
of  foreign  bill  may  be  by  paioL  Id, 

what  amoonta  topaKol  aooeptanea  ML 
abaohite  or  conditional.  Id. 
general  or  apeciaL  Id, 
dravm  payable,  bat  not  accepted  at 
particakr  place  vnthin  1  6.  IV.  c 
78,  a  general  acceptance.  Id,  152. 
general,  not  neceaaary  to  aver  or  prove 

preaentment  152. 
oKter  if  apeciaL  Id. 


tboo^  oDcdal,  holder  need  oat  pre- 
aent  bill  on  very  day.  Id. 


520 


huUx. 


ADCEPTANCEotBILL  of  EXCHANGE  I AOOORD  and  fflTrfnnwn    nmdm 

tooord  moitbedioini  tobeezeoittd.  JUL 
Mtuiiction  moflt  be  reuonaUe.  Id, 
kM  sum  fir  mater  bed.  Id, 
mUeei  there  be  soiiib 
ation  as  aecaritj.  ii.  S40. 
■igiuii^  a  ooD^pontion^leed  by 
crecnton  a  aofficieiit 
340. 
bat  compositian  must  be  paid  or 

tendered.  Id. 
literal  perftrmanoeofstipalatioBs 
in   oompositioQ-deed  *ti«pfntfftt 
with.  ll 
proof  c£,  in  actions  ibr  '^^■^^"^^tTnn  999. 
AOCX)UNT, 
presnmpttTD  erideooeof  bavinff  •'ttwiI- 
.    ed.  15. 
paper  asoertainiiiff  amooiit  «C 

award  stamp.  &SL 
when  it  requires  a  receipt  staaa  130. 
ACCOUNT  STATED : 
aarampsit  on.  235. 
ackDowiedgment  must  be  sbaohite.  JH. 
amoont  must  appear.  JUL 
the  several  items  need  not  be  pam^ 

336. 
ma  J  be  msintainnd  on  balsnes  stnek 
after  dissolution  of  partneiabip.  Id, 
but  9enM€  an  ezpreas  praouM  re- 
quired. Id, 
acoount  stated  by  or  with  wift.  JUL 
not  conclusive.  JU. 
admits  particular  character.  H, 
unstamped  note  not  admianble  on.  Id, 
award,  evidenoe  on,  where  snbmisBion 

not  by  bond,  iil  115. 
valuation  of  appraiseri  n^mfin^rlit  en. 
337. 
acknowledgmenti  evidenoe  oC  in  aetkm 

by  payee  against  acceptor.  154. 
in&nt  not  liable  on.  345. 
9emhU  not  within  Lord  Tenterden's  acta 

9  Gea  IV.  c  14, 356. 
oflfer  of  sum  to  escape  from  action  not 
evidence  on  account  stated.  516. 
ACKNOWLEDGMENT, 
not  amounting  to  agreement,  does  not 

require  a  stamp.  iSl,  132. 137. 
distinction   between   acknowledgnMots 

and  receipts.  130. 
by  acceptor  of  bill,  dispensea  with  proof 
of  hia  hand-writing.  153. 
so  with  proof  of  indorwmonta.  154- 
of  liability  hy  drawer  of  bill  esooses  no- 
tice. 164. 
to  take  a  case  out  of  the  statniB  of  limi- 
tations most  be  in  wrktuig,  35& 
ACQUITTAL 
of OMfefendant,  ft  jr  theporpose  of  makmr 
himawitnesifWhcnitmaybetaken.  88[ 
proof  oC  in  action  6r  malkwaos  ^joeeo- 
tkm.  301. 


bow  proved.  Id, 
acceptance  by  several,  not  partners, 

hand-writing  of  all  must  be  proved. 

Id. 
if  partners,  partnership  anuhand-writ- 

mg  of  one.  Id. 
casee  in  which  one  partner  has  not 

power  to  accept  ibr  rest  Id. 
acceptance  by  agent.  U. 
promise  to  pa^  or  pajment  of  part 

dimenaes  with  proof  of  acceptance. 

acknowledgment  by  one  of  aereral  ac- 
ceptors when  evidence  against  the 
rest.  Id, 
when  accnitar  may  act  up  ftrgery  of 

his  hand-writing.  idL 
acceptance  ■'<'n«*^  by  notice  to  pnv 

duce.  Id. 
proof  of  identity  of  acceptor.  Id, 
eflfecto£  153. 
admits  drawer's   hand-writing   and 

procuratian.  Id. 
so  his  firm  and  liability.  Id. 
but  not  indoraements.  154 
when  evidenoe  under  oommon  counts. 
153. 
where  payee  is  drawer.  Id, 
■.not  between  other  parties.  154 
acknowledgment  evidence  under  ac- 
count stated.  Id, 
no  good  petithwing  creditor's  debt  on 
exchange  of  aocnitances.  419. 
JkOCEPTOR 
when  competent  vritness.  173. 
evidence  in  actions  against  151.  at  aeq. 
See  AcctpUnutt. 
ACCIDENT: 
excuse  for  not  presenting  a  biU.  159. 
accidental  destructian  of  bill  does  not 

excuse  notice.  165. 
in  driving,  an  excuse  in  action  fir  neg- 
ligence. 374  377. 

carrier  liable  for  accidental  fire.  378. 
ACCOMMODATION  ACCEPTOR 
may  aue  Ibr  money  paid.  336^ 
whether    giving    time    to,    diacharges 

drawer.  172. 
vriiether  discharged  by  time  given  to| 
drawer.  Id, 
ACCOMMODATION  BILL: 
where  noeflfects,  notice  of  dishonour  un- 
necessary. 163.    See  J^ecft. 
bin  made  payable  at  drawer's  may  be 

oresumed  to  be.  164 
mdorsee  for  value,  with  notice,  may  re- 
cover on.  167. 
ACCORD  and  SATISFACTION 
necessary  to  dischaive  written  contract 

afier  fareaeh.  11,  l£ 
may  be  jgiven  in  eridenee  under  the  ge- 
neral  isane  in  asaumpsit  339. 
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ACT  OF  BANKRUPTCY, 
Stat  6.  4  e.  15.  ^2. 
■oc.  3,  deputtii|r  the  realm,  ^c^  Id. 
■ec.  4  afleigfnments  to  tnistoes,  dtc  Id. 
MO.  &  arretted  or  committed  to  pris- 
on, &C.  4133. 
■ec.  6  and  7.  declaration  of  insolven- 
cy. Id, 
■ec  8.  trader  compounding  after  dock^ 

et  struck.  424. 
MC  9, 10, 11.  traders  havtnj^  privilege 

of  parliament  Id. 
departing  the  realm.  424; 

must  be  with  intent  to  delay.  Idi 
what  is  evidence  of  such  intent  Id, 
'  declarations  made  by  trader  during 
the  continuance  of  the  act  admis- 
sible. Id, 
going  to  Ireland  b  departii^  the 
realm.  Id, 
departing  from  dweUid^-hoiiHS.  424 
aetiial  delay  of  creditors  need  not 

be  proved.  Id, 
e^voal  act  a  question  Ibr  jury. 

425. 
dBpardog  fh>m  temporary  dwelling 

flolBcient  426. 
declarations  made  at  the  time  eri* 

denoe  of  intent  Id, 
Mm6{e  not  if  made  afterwards.  Id. 
.  deckratioa   that  he  departed  to 
avoid  writ,  writ  need  not  be  pro- 
ved. Id, 
•*  otherwise  absent  hinwelf."  425. 
*    what  acte  amount  to.  Id,  426. 
not  confined  to  absence  fhmi  dwell- 

iagJiouae.  426. 
mere  fiilure  to  keep  appointment 

fauraffioient  Id, 
immaterial  whether  creditor  delay- 
ed. iUL 
*  begin  to  keep  his  house."  426. 
actual  denial  of  creditor  need  not  be 

proved.  Id, 
by  bankers  residing  at  their  bank. 

Id, 
general  order  to  be  denied.  JUL 
&ader  secreting  himself  at  house  of 

fiiend.  Id, 
denial  by  third  peraon  in  hearing  of 
trader  sufficient,  without  previous 

order  of  denial.  Id. 
evidence  to  show  that  denial  was 
not  with  intent  to  delay  credit 
ors.  Id, 
fraudulent  conveyance.  Sec  sec  3. 
4Sa 

to  constitute  fraudulent  delivery  of 
goods,  it  must  be  in  the  nature  of 
o^ortrana&r.  Id, 
cndilor  pnv^  to  fVauduknt  deed 
cannot  set  it  up  as  an  act  of  bank' 
vuplcy.  Id, 
wnrnTaacee  IKudulent  at  comroaii 
66 


ACT  of  BANKRUPTCY— MnHnoetf. 

law,  or  under  the  stat  13  ESs. 
c  5.  Id. 
conveyance  fraudulent,  as  contrary  to 
the  policy  of  the  bankrupt  law.  428. 
of  oil  trader*s  property,  an  act  of 
bankruptcy.  Id. 
though  given  fi>r  just  debt, 
and  under  arrest  at  suit  of 
creditor.  429. 
and  though  to  trustee  for  tho 
benefit  of  all  his  creditors.  Id. 
colourable  exception  of  part  of 
his  efiecto  wUl  not  make  as- 
signment good.  Id, 
but  trader  may  sell  or  mart* 
gage  his  effects.  430. 
ofpart  of  trader's  propertv  not  per 
9€  evidence  of  fniod.  430. 
unless  made  in  contemplation 

of  bankruptcy.  Id, 
proof  of  embarrassment  not 
conclusive  evidence  of  con- 
templating bankruptcy.  Id, 
what  amounts  to  a  fraudulent 

preference.  431, 432. 
sale  void  by  fraud,  though  not 
made  in  contemplatioD  of 
bankruptoy.  433. 
lying  in  prison.  433. 
does  not  relate  to  first  day  of  impri- 
sonment Id. 
must  be  for  legal  debt  Id, 

penalty  to  crown  sufficient  H, 
time  of  commencement  of  imprison- 
ment Id, 

in  cases  of  escape  and  return.  Id. 
arrest,  Slc^  how  proved.  434 
lying  in  prison,  how  proved.  Id. 
filing  petition  to  take  the  benefit  of  tho 
insolvent  act  434 
what  shall  be  notice  o£  446. 
ACT  BOOK, 

proof  of  btters  of  administration.  60. 
ACTION, 
fi>rm  oi^ 
case  or  trespass  for  excessive  distress. 

3oa 

case  or  trespass  for  fidse  imprisonment 

372, 373. 
case  or  trespass  for  injuries  in  driving, 

dtc  375. 
proof  of  oommenoement  o£  199.  333. 
See  Chmmencemetd, 
ACTS  of  PARLIAMENT, 
how  proved.  53.  See  FarUafllenl. 
preamble,  effect  of  111.    . 
that  deed  is  void  by,  must  be  specially 
pleaded  in  covenant  311. 
ADJUSTMENT, 
proof  and  effisct  of^  in  actions  on  poUciei. 
186.    See  Jwnuranet, 
ADMINISmiATION, 
letters  of;  how  proved.  60.  349. 
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ADMINISTRATION-^MltinMf. 

b^  ktten  themiehres,  or  aaunplifica^ 

tion.  60. 
by  book  of  acts.  Id, 
or  examined  oopy.  Id- 
jurisdiction  of  ecclesiastical   eoort  in 

grant  of.  103. 
Letters  of,  not  evidence  of  facts  to  be  in- 
ferred from  them,  /d 
may  be  shown  to  be  revoked.  Id, 
or  thai  sesl  is  forged.  Id, 
ttsrop  on  letters  of.  119. 
may  be  objecsed  to  where  plaintiff  is 
boond  lo  prove  his  title.  Id. 
alUer  where  not  bound.  Id, 
ttHaSm  to  intestate*s  death.  349. 
letters  o^  when  void,  or  only  voidable. 
463. 
ADMINISTRATOR, 
inventory  exhibited  by,  evidence  of  as- 
sets, is. 

efiect  of  pleading  th»  general  iasae  in  ac- 
tion by.  33. 

not  liabfo  in  use  and  oocupation,  when 
he  has  oflfered  to^  give  up  unprofitable 
tenancy.  146.' 

nay  indorse  bills  of  intestate.'  155. 

notice  of  dishonour  of  bill  to.  160. 

Mt-aff  in  action  by  or  against  253. 

evidence  in  ejectment  by.'  349. 

when  property  of  intestate  vests  in.  398. 

evidence  m  actions  by  and  against  admi- 
nistrators.   See  ^eeutor, 
ADMIRALTY,  COURT  of 

eflbct  of  sentence  o£  103. 
of  condemnation,  conclusive.'  Id, 
•0  of  foreign  Court  of  Admiralty. 

but  not  if  sitting  m  neutral  terri 
tory.  Id. 
not  evidence  of  what  may  be  gathered 

inference  from  it. 
condemnation  on  ground  that  property 

is  not  neutral,  conclusive.  104. 
•0  condemnation  as  ^  good  and  lawful 

prise.**  Id. 
ambiguous  sentence  may  be  examined. 

eondemnation  on  the  ground  of  ex 
|»rtcregra]ations  not  conclusive.  Id. 
not  evidence  of  a  loss  by  capture*. 
164. 
ADMISSIONS, 
tiSbci.  of  in  general,  and  when  they  ope- 
rate as  an  Qrtoppd.  25. 
of  hand-writing,  made  pending  treaty  of 

compromise,  admissible.  Id, 
•0  oiler  of  specific  sum,  unless  offer  coo- 

fidential  Id. 
before  arbitrator,  admissible.  Id, 
hi  answer  in  Cbsnoery  to  bill  filed  by  a 

Strang.  Id, 
in  examinstinn  befti«  omrnniirioaen  of 
bukrupt  Id. 


ADMISSIONS— eon^MtuiE. 

by  witness  in  court  Id, 

in  inventory  exhibited  by  admlnistnlaR. 

by  defendant  tfiat  his  trade  is  a  nniwnwry 

not  conclusive,  when.  Id, 
implied,  from  lyins  by,  and  sofieriqg  an 

act  to  be  done.  Id. 
by  plaintiff  that  he  has  no  interest  in  ths 
suit  26. 

or  has  assigned  his  interest  U, 
in  letters  evidence,  without  prodncin|r 

those  to  which  they  are  answers.  Id^ 
contents  of  written  instrument  camiot  be 
proved  by  admission.  Id, 
unkas  made  for  purposes  of  suit  Id, 
of  payee  not  evidence  in  action  by  in- 

dorsee  against  maker.  JU. 
presumed  from  silence.  Id, 

but  depositions  of  a  witness  not  evi- 
dence as  admissions  against  party 
who  did  not  cross-examipe.  Id. 
notice  of  dissdution  of  partnership  evu 

dence  against  those  who  signed.  JiL 
by  receipts.  26. 
in  deed  conclusive.  JU, 
unless  recitals  show  money  not  paid. 

Id. 
indorsed  on  deed  not  ooncbnve.  III. 
not  under  seal  not  oondusivB.  Id,       « 
unless  in  fun  of  sll  demands  widi 
knowledge  <^  all  facts.  Id* 
in  policy,  of  premium,  conclusive.  Id. 
by  agent  how  i^  hbds  him.  97. 
parol  evid^ce  not  excluded  by.  Id, 
unstamped  used  to  refresh  memory.  JiL 
of  pArticular  character,  and  made  in  par- 
ticular  character.  27. 
by  dealing  with  party  in  such  charac- 
ter. Id. 
by  libelling  him  in  such  cfaaarader. 

by  advertising  nroperty  as  thai  of 
a  bankrupt  Id. 

by  affidavit  stating  that  the  party  is 
bankrupt  Id, 

by  a  bankrupt  petitioning  Ibr  his  dis- 
charge. Id. 

by  bankrupt  to  third  person  not  con- 
clusive m  action  by  assignees.  28. 
not  conclusive,  by  surrendering. 
Id, 

by  credittHT  of  bankrupt,  proring,  not 
oondusive.  Id. 

in  case  of  justices  and  peace  offioera. 

by  milituy  officer  in  making  retains. 
Id, 

by  collector  of  taxes,  in  making  col- 
lection. Id, 

by  aasi^ees  of  bankrupts  before  their 
^ypomtment  inadmissible.  Id, 

by  one  trustee  will  not  bind  anotfaer. 
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AUBflHBnONS-^oiitimiecL 

by  one  indiyidual  o^  will  ziot  bind 
oorporatian.  /d 
by  persons  not  parties  to  snit,  but  inter- 
ested. i(2. 
by  nominal  party  or  party  really  in^ 

terested.  id* 
by  rated  inhabitants  on  appeals.  Id. 
by  party  to  whom  money  is  condition- 
ed fay  bond  to  be  paid.  Id, 
hy  owner  of  ship  in  aiption  by  master. 

by  parties  interested  in  policy..  Id. 
by  peities  who  have  indemnified  she- 
riff in  action  against  latter.  Id, 
by  oUigee  as  to  payment,  not  made  at 
time,,  inadmissiMft    in    action  by 
surety  against  oo^sor^y.  Id. 
by  guardian  andjpracAein  amy.  29. 
not  admissible  against  infimt  Id. 
by  agents.  Id.    See  AgmU. 
by  counsel  or  attorney.  30. 
special  case  signed  by  oounael,  when 

evidence  of  fiicts  there  stated.  20. 
by  attorney  fyt  theporppsesofa  cause 
admissible.  Id. 
aliUr,  if  made  in  coarse  of  oon- 

versation.  Id.- 
that  he  is  attorney  on  the  record 
sufficient  proof  of  agency.  Id. 
by  partner.  31. 153.    See  Partner. 
\iy  wiie.  31.    See  Wife. 
by  payment  of  money  into  court  31. 

See  Payment  qf  Money  irOQ  Court. 
by  reeitaL  33.    See  i2eato/. 
CDuereoord.  33. 
oa  one  of  several  issues  not  admission 

on  others.  33. 
matter  pleaded  and  not  denied^  admit- 
ted. Id. 
efibctofnon  eat  factum  in  covenant 

U. 
general  issue  in  action  by  executor, 
when  it  admits  idaintiff  *8  title.  33. 
34. 

admits  marria^  in  action  by  hus^ 
band  and  wi&.  34. 
plea  of  payment  in  debt  on  bond  by 

assiffnees.  ndip'tff  their  title.  Id, 
plea  of  tender.  261. 
new  assignment,  eflfect  o£  34  391. 
demurrer  to  bill  in  equity,  effect  of.  34 
judgment  by  defiuilt,  adinits  cause  of 
^j^ion.  Id, 

so  also  demurrer.  Id. 
whole  admission  must  be  taken  together. 

34, 35. 165. 260. 
compulsory.  35. 

before  ooomussiooers  of  bankrupt  ad- 
missible. Id, 

■0  on  process  from  House  of  Com- 
moDs.  Id. 

but  ofateiiMd  by  dorass  inadmaaiible. 


ADMISSIONS— eontiauetf. 

by  in&mous  witness  does  not  excuse 

proof  of  conviction.  79. 
by  tenant,  of  period  of  commencement 

of  tenancy,  conclusive.  335. 
by  defendant,  of  character  of  plaintiffii 

as  assignees  of  a  bankrupt  415. 
by  bankrupt  before  bankruptcy,  admissi- 
,ble  to  prove  petitioning  cre<UtQr*s  debt 
418. 
of  debt  by  debtor,  before  escape,  admiswi- 
hie  to  prove  debt  in  action  against 
sheriff  lor  escape.  491. 
ADMITTANCE 
heir  or  grantee  of  copyhold  need  not 
prove  admittance  in  ejectment  against 
stranger.  347. 
admittance  of  tenant  for  life,  admittance 

of  remainder  man.  Id. 
title  of  surrenderee  incomplete  before 
admittance.  Jd, 

title  has  reference  to  surrender  against 
all  but  the  lord.  Id. 
proof  of  surrender  and  admittance.  Id, 
ADULTERY.    See  Grim.  Ccn. 
husband  not  liable  fbr  goods  supplied  to 
wife,  afler  elopement  or  dismissal  fbr. 
215.    See  We. 
but  liable  after  divorce  fer  adulterr  - 
in  himself,  if  alimony  not  paiiL  li 
proofed  in  action  fbr  crim.  oon.  362- 
acts  of  may  be  given  in  evidence^ 
though  more  than  six  years  have 
elapwd,and  the  statute  is  pleaded.  Id, 
confession  of  wife,  not  evidence  fiir  hus- 
band. Id. 
ADVERSE  POSSESSION 
fer  20  years,  gives  title  in  ejectment 

324. 
when  it  bars  entry  in  ejectment  351. 
See  Entry. 
ADVERSE  WITNESS 
may  be  examined  as  on  oross-examina- 
tioD.  94    See  WUnete. 
AFFIDAVIT, 
office  copy  of^  when  evidence.  55.    See 

Copy, 
ffied  m  court  of  chancery,  how  proved. 

5a 

fer  putting  off  trial  on  absence  of  wit- 
ness. 77, 
to  hold  to  bail,  preparing,  ataxaUe item. 

197. 
of  petitioning  creditor*s  debt  and  bond  to 
chancellor  not  acted  on,  not  taxable 
item.  197. 
to  hold  to  bail  when  necessary  to  be  pro- 
ved in  action  fer  malicious  arrest  304 
when  necessary  to  be  proved  in  ac- 
tion for  escape.  491. 
AFFIRMATION.    See  Qedberv. 
AFFIRMATIVE 
rale  that  proof  lies  on  the  party  who  as- 
lerti  the  affinnative.  51. 
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unleH  where  the  presumption  oflaw 
is  in  fiivour  of  the  affirmatiTe.  52. 
ezcepdon  fixjqi  the  latter  mle,  where 
the  fact  is  peculiarly  in  the  know- 
ledge  of  the  partj.  Id. 
AGENT 
parol  evidence  admissible  to  prove  con- 
tract entered  into  as.  9.  • 
acknowlcd^nent  of  receipt  of  money  by, 

efi^t  of,  as  against  himselfl  27. 
adminions  by.  2d. 
by  person  who  is  constituted  agent  for 

the  purpose  of  the  admission.  Jd. 
admission  only  evidence  when  parcel 
ofthe  rctf  ^fsto.  Id, 
and  not  when  subsequently  made. 

Id. 
but  letter  of  aj^nt  coupled  with 
answer  of  principal  may  be  evi- 
dence. Id.  30. 
where  A.  orders  goods  to  be  delivered 
to  B.,  admission  of  latter  not  evi- 
dence against  A.  30. 
of  under-sheriff,  as  to  escape,  admissi- 

sible  against  sheriiF.  Id, 
of  bailiff.  Id. 

of  surveyor  admissible  against  corpo- 
ration. Id. 
Ihct  of  agency  must  be  proved.  Id. 
and  scope  of  agent^s  authority.  Id. 
act  done  by,  may  be  stated  to  be  act  of 

principal.  45. 
incompetent  witness  in  an  action  against 

master  for  negligence.  62. 
competent  to  prove  payment  of  money  by 
himself  when  equally  liable  to  both 
parties.  84 
general  competency  of  85.  See  Witness. 
rule  does  not  extend  to  tortious  acts.  Id. 
nor  to  agents  in  particular  transac- 
tions. Id. 
who  a  sufficient  agent  within  the  4th 

section  of  statute  of  fiauds.  137. 
payment  of  deposit  to,  payment  to  prin- 
cipal. 140. 
jiroof  of  acceptance  of  bill  by,  152. 

presentment  of  bill  to,  158. 
proof  of  agency  in  actions  on  policies  of 
insuranccif  177. 
agent  autboriBed  to  subscribe  policy, 
may  make  adjustment  186. 
delivery  of  attorney  *s  bill  to,  sufficient  198. 
auctioneer  agent  of  both  parties  within 

■tat  oC  firauds.  205.    See  Frauds. 
■o  a  broker.  206.    See  Frauds,  stat  of 
ddiverr  of  goods  to,  where  principal  may 

be  charged  by.  215, 216. 
assent  to  delivery  order  for  goods  by,  an 
acceptance  within  the  stat  of  fhiuds. 
217, 218.  219, 
when  liable  in  an  action  for  money  had 
and  received.  228.  See  Money  had,  6ic 
eannot  set  up  the  illegality  of  a  transac- 
tion against  his  principal  232. 


AGENT— cottttmMi: 
payment  to,  good.  247. 
employed  to  recover  tlebt,  may  retain  te 

his  labour  without  set-off.  253. 
tender  by  and  to,  when  good.  26L 
notice  to  quit  by,  when  good.  335« 
refiisal  by  to  deliver  eomis  when  a  eiau 

version  by  princip^  405,  406. 
may  pledge  goods  by  6  Geo.  IV.  a  94^ 

410. 
notice  to  agent  <^  company,  of  act  of 
bankruptcy,  notice  to  company.  446. 
AGREEMENT 
stamp  on.  119. 

ezmptions  from.  Id.    120. 
whether  an  instrument  operates  asaa 
greement-or  a  lease.  331.  355. 
ALIA  ENORMIA 
evidence  under,  in  trespass  for  aasanlt 

and  battery.  371. 
evidence  under,  in  trespass  qmre  dausum 
/regit.  384. 
ALIMONY 
where  husband  liable  for  debts  of  wifo, 
before -and  after  decree  for  alimony. 
214,  215. 
ALLOCATUR 
master^s  proof  o^  in  action  on  attorney's 
biU.  196. 
ALMANACK 

admissible  on  evidence.  114. 
ALTERATION 
in  a  broker's  sale  note  vitxtiates.  5M)6w 
in  bill  of  exchange  when  it  requires 
fresh  stamp.    126.    See  BUI  sf  Ex- 
change, 
in  policy  of  insurance,  when  it  requires 
fresh  stamp.  128. 
ALTERNATIVE 
in  contract  must  be  stated.  44. 
in  custom.  46. 
AMBASSADOR 
marriage  sdemniaed  in  chapel  oC  good, 
361. 
AMBIGUITY 
in  merchant*s  account,  explainable  by 

parol  evidence.  10. 
latent  may  be  explained  by  parol  evi- 
dence. 12.   See  Parol  Eoidinee. 
sZtter  of  patent  Id. 

in  sentence  of  foreign  Court  of  Admiral- 
ty may  be  explained.  104. 
AMENDMENT 
of  recital  of  matters  in  writing  under 

Lord  Tentenlen*s  act  41,  42: 
judge  v^U  not  amend  at  Nisi  Prius,  by 
omitting  sro/erL  310. 
AMENDS 

tender  of,  by  justice.  482. 
ANCIENT  DOCUMENTS. 

See  Old  Deeds. 
ANIMALS 
where  owner  is  liable  in  case  for  damags 
done  by.  275.  277.    See  NegUgtsies, 
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owner  of  when  liable  fcr  HtwtptM,  hy. 
384. 
ANNUITY 
cxectttor  of  porchuer  of  fiv  life,  cannot 
recover  ocnsideration,  where  payments 
have  been,  made,  bat  contract  void. 
23a 
evidence  in  action  for  money  had  and  re- 
ceived on  Mtttingf  ande.  £S9. 
ANSWER  IN  CHANCERY 

how  proved.  57.    See  Chancery. 
APOTHECARY 

in  action  ibr  practising;  as,  proof  of  certi- 

tificale  lies  on  defenidant  53. 
aasnmpsit  on  apothecary's  biU.  301. 
plaintiff  most  prove  that  he  -was  in 
pactioe  on  let  Ao^pist  1815,  or  that 
ne  has  a  certifici^  under  6  Geo. 
IV.  c.  133.  Id. 
fltat  does  not  relate  to  physicians, 

chemists,- or  drufvists.  Id, 
cannst  charge  bothibr  attendance 
and  medicine.  Id. 
yrsofofpractice,  wfaatis.  Id. 
mflking  up  prescriptions.  Id. 
not  the  curing  a  local  complaint.  Id. 
practioe  in  Um  service  of  another  in* 
sufficient  303. 
proof  of  certificate,  Id. 
proof  of  seal  of  oompanv  sufficient  Id. 
general  certificate  suflfoientfer  prac- 
tice in  London.  Id. 
'  apprenticeship  need  not  be  proved.  Id. 
in  action  on  note  ftr  iqwfthecary's  bill,  on 
notice  to  prove  consideration,  plahitiff 
nMist  show  himself  qualified.  Id. 
APPLICATION 
of  payments.  348, 349.  See  Pamnma. 

APPo6rr£E 

noA  liable  as  assignee  in  covenant  313. 
claims  under  party  who  concurs  in  the 
making  of  the  power.  315. 
APPORTIONMENT 
evidence  under  ml  dAet  in  debt  for  rent 
319. 
APPRAISEMENT 
stamp  on,  133. 
not  required  where  made  fiv  private 
information*  Id. 
evidence  on  account  stated.  337. 
APPROVEMENT 
of  common,  nplication  o^  on  plea  of  right 
of  common  m  trespass  q.  c.  £  389. 
APPRENTICE 
competency  o£  85. 

assignment  o£)  not  exempt  ftom  stamp 
d^.  130. 
ARBITRATION.    SeeiliiMrd 

arbitration  bond,  stamp  o£  122. 
ARBITRATOR.    Qet  Award. 
fsmitc  cannot  maintain  an  action  for  his 

trouble.  383. 
adnuasrim  of  ftcts  befonL  vfidenoe.  35. 


[ARBITRATOR— €0fifJfAMf. 

to  whom  former  suit  was  reforrsd  inoonu 
potent  witness  in  action  for  malidoua 
arrest  30T. 
proof  of  misconduct  or  corruption  not  ad> 
missible  in  action  on  award.  196. 
ARREST 
privilege  of  witness  fVom.  77. 
what  amoonts  to  in  an  action  for  mali* 

dous  arrest  305. 
what  amounts  to  by  constable.  459. 
proof  o^  in  action  against  shertfT  for 
escape  on  mesne  process.  491. 
in  action  for  escape  in  ezecutioo. 
493. 
ARTICLES  OF  WAR 
judicially  noticed.  40. 
evidence  o^  printed  by  king's  printer. 
113. 
ASSAULT 
conviction  for,  on  plea  ofguilty,  not  evi. 

denoe  in  action  for.  10£ 
evidence  in  trespass  for  assault  and  bat- 
tery. 36a 

under  general  issue.  Id. 
what  amounts  to  an  assault  Id. 
what  to  a  battery.  Id. 
where  it  is  laid  with  **  divers  dayi 
and  times,'*  what  number  of  as- 
saults  may  be  given  in  evidence. 
369. 
whiere  declaration  contains  only  one 
count,  plaintiff  cannot  rive  evi- 
dence  of  two  assaults,  if 
where  there  has  been  a  jomt  tres- 
pus,  evidence  confined  to  that 
time.  Id. 
matters  in  justification  inadmissible. 
Id, 
evidenoe  on  plea  of  mm  asteuft  de- 
mesne. 369. 

prooiB  on  replication  de  imurid^ 
Stcld. 
excess  must  be  replied.  369,  370. 
where  plaintiff  can  justify  his  first  aa- 
sault,  he  must  reply  speciaily.  370. 
where  one  count,  and  defondant,Qn  son 
atiouU  demune^  proves  an  assault, 
plaintiff  cannot  give  evidenoe  of  as- 
sault on  another  day.  Id. 
in  such  case  plaintiff  riioakl  new 

aasign.  Id, 
unless  there  are  twocounts.  Id, 
where  two  oounts,  and  not  guilty  and 
a  justification,  with  averment  of 
idoitity,  plaSntiff  replying  de  trnfu- 
rid  cannot  give  evidence  of  more 
than  one  trespass.  Id. 
where  two  counts  and  two  trespaases, 
plaintiff  should  not  new  aasign.  Jtf. 
evidence  on  plea  of  justification  in  de* 

ftnce  ofpsssossion  371. 
evidence  under  aUa  enormia.  Id, 
damages.  Id. 
dcftnoe.  378. 
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ASSAULT    wmiaiurf, 

endenoe  in  mitigitian.  li 
WMonaWe  raipickin  in  oue  of  fidie 
impriflonnient  /dL 
A8BENT 
'  of  eieenlor,  what.  AaJl  make.  347. 
tranwner  if  fubflequent  aBsent  383. 

Assinns 

proof  o<C  in  actioof  ajpainat  eneeoton. 

467.    See  SseaOan. 
idial  are  aaaete  per  deicent  inadkna 
affainat  hein.  473. 
ASSIGNEES  of  BANKRUPTS 
wtrntnyp"*  by,  beibre  their  appointment, 

not  evidence.  28. 
title  oi,  in  action  on  bond,  admittf>d  by 

plea  of  payment  34. 
not  liable  fiir  nae  and  oocnpatiaB  by  the 

bankrupt  144. 
ioinjr  as  auch  on  bill,  muit  prove  it  in- 
dwaed  to  them  in  that  capacity.  156. 
whoe  liable  In  covenant,  as  aaaigneeB  of 

a  term.  313. 
evidence  inactiona  by.  413. 
proof  of  bankn^tcy  nnder  6  CSeow  IV. 
c.l6»a.92. 

where  the  bankropt  might  have 

•Detained  an  aetion.  413. 

if  banknxpt  give  no  notice  to 

diapiite  mmTniaainn,  deposi 

tions  ooncluaive  evidence.  Jd. 

immatBrial  that  there  ia  noaof 

6cient  petitioning  creditor'a 

debt  Md. 

defendant   cannot   prove  the 

debt  frandnlent  414. 
anthentication  of  the  proceed 
inga.  Id, 
proof  of  notice  to  diapnte  the  bank- 

Tcy, -under  aeo.  90.  414. 
no  notice   given,  no  evidence 
whatever  neceaaary.  Jd, 
where  bankrupt  might  have  aoed, 
and  notice  ia  given,  the  depoai- 
tiona  are  ooncluaive  evidence.  Id, 
notice  to  diapnte  act  of  bankrupt- 
cy, remainder  of  prooeedinga 
not  in  evidence,  /d. 
notice  may  be  proved  at  commence- 
ment of  |ilaintiff*a  caae.  415. 
■ervioe  of  the  notice.  Id. 
atrict  proof  of  aaaigneea'  title,  when 
neceeHury.  416. 
diapenaed   with  by  admiftiftim  of 

defendant  Id, 
title  of  aaaigneta,  atrangera  to  re- 
cord, to  be  atrictly  proved.  Id, 
iditer  ot  partiea  to  record,  though 

not  taamed  aasigneea.  Id, 
whero  there  are  other  defendants 
on  the  record.  Id. 
proof  of  petitianing  creditor'a  debt — 
nature  o^  and  when  aocraed.  416 
See  PetUuming  Crtditar'9  DebL 


ASBIGNEESof  BANKRUFPB  mwlm^d. 
amonnt  o£  ,417. 
proved  by  admiaaion  of  banknmt. 

418. 
billa  of  emhange  and  debt  on  c«e- 

dit  Id, 
prior  act  of  bankruptcy.  419. 
evidence  of  trading^-6  Geo.  IV.  e.  16^ 
a.  3. 419. 
what  peraona  are  tradera  withm  that 

aection.  430.    See  Tnding, 
whaX  peraona  are  tradenwitUn  »c.6^ 
6  Gea  IV.  c.  15, 433. 
evidence  of  act  of  banknmtcy—- 
the  varioaa  acta  of  bauniptcy,  nnder 
6  Geo.  IV.  c  16,  a.  3,  4,5,6,7,& 
433.    See  il«t  af  Banlrnipl^ 
departing  the  reabm.  434 
departing  fifom  dwelling Jwoae.  JUL 
•"  othervnae  abaent  hhnaelf**  435. 
*"  begin  to  keep  howe.**  436. 
fraudulent  conveyance,  dt&  498L 
fraudulent  at  ««"t"*^  law,  er  under 
Btat  5  Elix.  438. 
fraudulent,  aa  contrary  to  policy  oT 

bankrupt  lawa.  Id, 
Iring  in  priaon.  433. 
filing  petition  to  take  benefit  of  inaoL 
voit  act 
evidence  of  commiaaony  aaaignnieiMt,  dec* 

434. 
evidence  with  regard  to  the  title  of  as- 
aigneea  under  joint  and  aeparite  com- 
n&Buna.435. 
evidence  in  inxticolar  actiana.  436. 
where  aaaigneea  may  affinn  or  diea^ 
firm  4he  oontracta  of  the  bankrupt 
436.437. 
evidence  in  particular  action*  aa  to  rcfMi- 
ted  ownerahip.  437  H  Mf.    See  Ji^pu- 
Ud  Oumir^hip, 
Defence* 
what  matlen  in  general  ftnn  a  de- 
fence. 444. 
what  paymenta  to  and  tranoactkna 

with  the  bankn^it  are  good.  445. 
aec.  81, 6  Gea  IV.  c  16,  aa  to  codv^- 
affoea,  oontracta,  Ac,  and  ^anwotr 

mode  of  oompoting  lime  nnder  that 

aeotioa.  Id, 
aec.  83,  6  Geo.  FV.  c  16,  aa  to  pay^ 
■menta  to  bankn^4.  Id, 
need  not  be  of  precedent  debt  446. 
payment  by  bankrupt  partner,  of 
partnenhip  debt,  wdh  notice, 
bad. /d 
notice  of  docket,  whether  mdSr 
dent  Id, 
sec  83,  iaauing  of  oonwiJaaion  notice 

of  bankruptcy.  Id, 
aec.  84,  aa  to  paymenta  and  delivury  of 

gooda  to  banlmipt  jU. 
ieo.85,notiQetoagwiof  oompany.  li 
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mtd. 
MC  86,  as  to  porchaaer  flan  bank* 
/opt  Id. 
•fidenoe  of  ■etoff.>  447. 
meaiuDff  of  the  words  ^'mutual  cred- 

it"7d 
naturs  of  the  debt  due  from  the  bank- 
rapt  to  the  creditor.  JU.  • 
nature  of  the  debt  doe  from  the  credi- 
tor  to  the  banknipL  44a 
oompetancy  of  witnesses.  449.  See  WiU 


bankmpL  Jd. 
creditor.  451. 

oommissioner  and  assignee.  452. 
ASSIGNEE  of  LESSEE 
evidence  in  covenant  against  313. 
party  in  possession  may  be  presumed  to 
be.  336. 
ASSIGNEE  of  REVERSION, 
aotion  of  debt  fi»r  rent  by.  3ia 
ASSIGNMENT 
eridenoe  on  ]dea  vX^  in  actian  of  oore- 

nant  310,  311,  313.    See  Oveenant 
proof  o^  in  action  on  covenant  **  not  to 

asrign.**  313. 
evidence  on  plen  of  assi|pmient  by  de- 

ftndant  in  debt  ibr  rent  319. 
in  bankmptcy,  proof  o£  435. 
ASSUMPSIT 
lies  on  foreign  judgment  107. 
en  pronuse  of  maxnsge.  193.    See  nbt' 

riagt. 
on  an  award.  195.    See  Award. 
en  an  attorney's  biU.  196.  See  Attorney. 
on  ani^othecary*s  or  surgeon's  bilL  201. 

See  ApUheeary, 
ht  aervant's  wages.   203.    See  ServofA. 
tot  not  accepting  goods.  204  See  Chnda. 
tot  not  delivering  goods.  208.  See  Goo(2f . 
tot  gcods  sold  and  deliveredi  209.    See 

Gc9d9. 
tot  work  and  labour.  221.    See  Work, 
tor  money  paid.  225.    See  Money  nod, 
tor  money  lent  227.    See  Money  fetif . 
tor  interest  233.    See  InUreOt. 
on  account  stated.  235.  See  Aeeoomt  sto- 

ATHEIST 

inadminible  witneas.  78. 
ATTESTING  WITNESS.   See  WtliKss. 
ATTESTATION 

of  deed.  64,  dec   Bo^  ExeeiOkn  uf  deed, 

of  will  73.    See  Witt. 

01  power.  75.    See  Power* 
ATTORNEY,  POWER  oC    See  Poissr. 
ATTCMINEY 

service  of  notice  to  prodooe  on,  soffi* 
dent  6. 

admissinn  of  charaoter  og  in  action  by 
him  ibr  slander.  27. 

admissions  by,  when  evidence  ■gainit  his 
fltat  30.  Sm  ikMfftaif. 


not  boond  to  produce  composition  deed 

in  which  hu  client  is  interested.  64. 

privileged  fiom  disclosing  confidential 

communications.  91.    &e  Witneeo, 

what  mattersare  confidential.  91, 92. 

where  witness  cannot  be  ordered  out  of 

court  93,94. 
book  from  Master's  office,  evidence  to 

prove.  112. 
notice  of  dishonour  of  bill  to,  bad.  160. 
employed  to  discover  evidence  of  dhiwer 
of  bill,  has  additional  day  to  give  no- 
tice. 165. 
proof  of  being.  292. 
assumpsit  on  his  bill.  165. 
I^aintiff 's  proofib.  Md, 
retainer.  M, 
business  done.  Id. 
reasonableness  of  chams,  where 

articles  not  taxable.  &, 
judge's  order,  defendant's  undertak- 
ing  and  master's  aUoeatw  full 
proof  Id. 
where  there  are  fbes,  charjrasv  and 
disbursements,  proof  of  bul  under 
2Geo.U.c23.  Md. 
bill  tor  costs,  charges,  and  disbune- 
ments.  197. 

and  see  Addenda,  515, 516. 
nmst   be   delivered  where 
are  any  taxable  items.  Id. 
wbere  some  taxable  and  some 
not,  two  biUs  ought  not  to 
be  delivered.  Id, 
where    one    taxable    item 
not  sufficiently  described, 
plaintiff  may  recover  for 
remainder.  Id. 
what  are  taxable  items.  Id. 
vriiere  bill  contains  taxable 
items   snd   demand    for 
money  lent,  latter  recover- 
able, though  no  regular 
bilL  Id.   And  see  illcfen. 
da,  515. 
where  business  done  at  Quar. 
ter  Sessions,  or  in  Insol- 
vent  Court,  bill  must  be 
delivered.  19a 
aUter  in  the  house  of 
Lords.  19a 
hiU  must  be  left.  19a 
not  sufficient  to  show  that  it 
came  to  defisndant's  pos- 
session. Id. 
indorsement    by    deceased 
clerk,  proof  €i£  deltvery. 

deliveiy  to  whom.  19a 
to  agent  or  attorney  suffi- 
cient Id. 
to  one  of  several  persons. 
Id, 
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ATTORNEY— «piifttNML 

delivery,  «i  wlut  tinM.  199. 
one  hmar  maoth   beibre 

■ction.  199. 
Nisi  Priiu  record  mrimd 
yocie  evidence.  la. 
answered  by  prodnc 
tioDofthewrit.  Id. 
plaintiff's    attorney  may 
profve  by  parol  the  time 
of  issuing  writ.  Jtf. 
*  delivery,  at  what  place.   Id. 

at  coontinjf. house  insuffi 

cient  /3. 
at  last  known  place   of 

abode  sufficient  Id, 
defendant  may  show  that 
he  had  a  later  known 
place.  Id, 
proof  of  the  biU.  Id. 
by  copy  or  duplicate  oriinn. 

aL  Id. 
mistake  in  date  immateriaL 
Id, 
iriiere  bill  need  not  be  deliver- 
ed. Id. 
by  one  attorney  to  another. 

Id. 
by  executor  or  administrator. 

Id,    -V 
in  esse  of  setoff.  Id, 
but  should  be  delivered  in 
time  to  be  taxed.  200. 
JJefence. 
Where  taxable  items,  defend- 
ant  cannot  object  to  reason- 
ableness. 200. 
Delivery  of  fermer  bill  condu 
sive    against    increase    of 
Chargfe  m  fermer  items,  and 
strong  presumption  against 
additional  items.  Id, 
negliffence  no  defence,  unless 


defendant  has  received  no 
benefit  JU. 

plaintiff  himself  not  carrying 
on  business  good  defence.  la. 

m>  plaintiff's  undertaking  the 
cause  gritfts.  Id. 
declarations  of  clerk    evi- 
dence  thereof  Id, 

ne^ectto  take  out  certificate. 
Id. 

that  plaintiff  is  not  a  solicitor 
no  defence  in  action  fer  su- 
ing out  a  commission  of 
bankrupt  201. 

rehising  to  carry  on  a  suit  no 
defence  where  defendant  did 
not  suf^ly  teoney.  Id. 

where  defiindant  an  attorney, 

no  defence  that  the  business 

was  done  fer  the  benefit  of 

his  client  Id, 

payment  to^  good.  247. 


AITORNET— «oiitiiMcd. 
oZtta*  to  his  agent  Id, 
payment  by,  good.  248. 
tender  to,  good.  262.  . 

when  principal  liable  intrespasifer  the 

acts  of  his  attorney,  383. 
has  a  general  lien  on  papers,  dDC.  409. 
service  on  of  notice  of  disputing  bank- 
.  ruptcy  sufficient  415. 
AUCTION, 
bidder  by  may  retzaot  befere  hemmfr 

down.  209. 
sale  by  within  the  stat  of  fiauds.  205w 
AUCriONEER, 
agent  of  both  parties  within  the  stat  of 

frauds.  137.  205. 
paper  given  by  when  it  requires  a  stanpu 

121. 
when  liable  to  an  action  te  a  deposit 
141. 
not  discovering  principal  liable  to 
action  fer  breach  of  contract  U, 
AVOWRY 
evidence  under  hi  replenrin.  35^ 
See  jBcfwseifia 
AWARD 
assumpsit  on  an  award.  195. 
proof  of  submisnon  and  award.  76. 19S„ 
submission  proved  by  productioii  of 

rule  of  court  195. 
in  case  of  enlargement  of  time.  195» 
196. 

irregularity  in  enlargement  waiv- 
ed by  appearance  of  partiesr 
196. 
notice  of  award  need  not  be  proved* 

Id, 
defence, 
insufficiency  of  award*  Id. 
variance.  Jo. 

corruption  or  misconduct  of  ar- 
bitrator  in  defence.  Id, 
on  submission  not  by  bond,  evidence  on 

account  stated.  236. 
proof  o£  76. 
both  submission  and  avrard  most  hm 

proved.  Id, 
so  appointment  of  third  part^.  li, 
recital  in  award,  not  evidence  ot 
such  appointment  Id, 
.  efieet  o£  115. 

is  conclusive  between  the  parties.  115. 

but  will  not  pass  property.  Id, 
not  conclusive  on  matters  not  in  dii> 

ferenoe.  Id, 
not  by  bond,  evidenoe  on  aoooont  stat- 
ed. Id, 
agreement  to  be  bound  hr  award  be- 
tween other  parties.  116. 
stamp  on.  1522. 
party  estopped  fay,  finm  aetting  up  hie 

title  in  ejectment  324. 
pro^rty  in  goods  does  not  pass  by.  398- 
agamst  executur  where  evidenfla  of  ar 
sets.  468. 
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BAIL 

attending  and  examining,  taxable  item. 

197. 
may   "»•«"*■«"  aetion  fyr  money  paid 
againet  oo-bail,  236. 
must  prove  judgment.  Id, 
JnadmieMhle  witneaa  ftr  principaL  83. 
ao  penon  who  has  depoaited  money  in 

lieaofbaiL  Id. 
mode  of  rendering  bail  oompetent  Ji. 
93. 
putting  in,  beftre  expiration  of  rule  to 
bring  in  body  a  dennoe  in  action  for 
eacape.  493. 
BAIL  BOND 
attending  deftndant  and  filling  up  bail 

bond  a  taxable  item.  197. 
under  non  utfaetnm  may  be  ahown  to 
have  been  executed  after  return  of 
writ  311,  317. 
evidence  in  action  of  debt  on.*  317. 
en  non  efi  ftMnNN.  Am 
ease  and  mvoor.  Id, 
eompentittid  tftam.  U. 
niiMeL  U, 

no  aaaignment  by  aherilE  Id, 
BAIUFF 
admiaaion  of;  when    evidence   against 

aheriCda484. 
evidence  in  replevin  on  plea,  travening 
the  being  bailiff.  357. 
Jointenant  or  parcener  maj  distrain 
as  bailiff  of  co-tenant  without  pre- 
vious command.  M, 
where  tender  of  rent  to  ia  good.  357. 
«fideBce  to  connect  acta  of  bailiff  with 

aheriff.  483. 
bound  bailiff  not  oompetent  to  prove  that 
he  endeaToorad  to  make  arrest  in  ac- 
tion against  sheriff  for  not  arreating. 
490. 
baififf  *a  aasiatant,  competent  witneas  for 
aheri£497.  • 
BANK-BOOKS 
copies  of  admissible.  61. 
evidence  to  prove  transfer  of  stock.  113. 
BANKNOnrEB 
value  of  not  recoverable  in  action  for 
money  had  and  received,  unleas  re- 
ceipt of  value  can  be  presumed.  339. 
.copy  oC  filed  at  the  bank,  admissiUe.  61. 
not  a  good  tender  if  objected  tob  363. 
when  property  in  posses  by   transfer. 
39a 
BANKER, 
interest  payaUa  by  or  to.  334,335. 
whero  be  mny  recover  money  paid  on 

ferged  iiMtmnisniL  339, 330. 
notice  to  customer  to  produce  check  de- 

livend  to^  sufficient.  5. 
entries  in  his  ledger,  admMBble  to  prove 
stale  of  enalamer's  aftmBiti  330* 

67 


BANKER— «ontnw«i. 

distinction  between  bankera'  and  other 
bills  payable  at  sight.  158. 

within  wnat  time  a  bill  accepted  ct  a 
benker^o  must  be  presented.  158. 

has  aft  additional  day  forgivii^  notice  of 
dishonour  of  bill.  161. 

when  guilty  of  oonvendon  by  deaUng 
with  kwt  bill.  404. 

haa  a  general  lien  fiSr  his  balance.  408. 

act  of  bonkruptey  by,  in  abutting  up 
bank.  437. 

failla  depoaited  vrith  for  particular  pur- 
pose, do  not  pass  to  his  asaigneea  un- 
der 6  Qeob  IV.  c.  16,  a.  73.  443. 
aUUr  if  to  be  discounted.  St. 
BANKRUPT.  See  JM^gnaesairBaRikn^iCs. 

declarations  o^  when  adwiaaible.  33. 
see  ijearsw|h 

adroiasion  of  assignees,  title  by  party  ad- 
vertising **  bankrupts'*  property.  37. 

admiasion  of  banlunoqitcy  by  tne  bankrupt 
himselC  37, 3a    See  iMmtssions. 

renderod  competent  if  he  statea  on  the 
eotr  dtre,  tl^  he  haa  obtained  his  cer- 
tificate and  rdoised  his  aasigneee.  81. 

evidence  of  inadmissible  to  support  his 
commission.  83. 
but  may  prove  handwriting  of  com* 

nuMoonera.  Id.  414. 
competent  by  certificate  and  release. 

83. 

his  dedattttions.  84.    See  tkarmif. 

where  made  oM]efendant,may  plead 

his  bankruptcy  and  certaficate,and 

on  no(.  fTDS.  or  verdict  iaadmiasi- 

ble.  88.  ' 

may  indorae  bill  delivered  ovet  befon 

his  bankrupts.  155. 
or  bin  which  he  holds  as  trustee.  Id. 
acceptor,  bill  mi»t  be  presented  ta  15& 

notice  of  dishonour  ta  160.  ^ 
where  co-contractor,  muat  be  joined  as 

defendant  337.    See  AhaUmenL 
setoff  in  case  of  bankruptcy.  358. 
eollusiye  sale  of  goods  fay  trader  on  eve 
of  bankruptcy,  not  a  oonyeraion.  405. 
admiMons  by  beforo  bankruptcy,  admis- 
sible to  prove  petitinning  creditot^ 

debt  4ia  .     ^,  ^  ^ 

whether  dedaratiaos  o^  beforo  hia  bank- 
ruptcy,  are  admiasihle  to  pwfro  tra- 
ding. 430.  - 

^edantiona  «by  dnrinff  contmuance  or 
act  of  baiftiuptcy  aAniaaible.  434. 

dechffations  fay  to  prove  intent  with  which 
be  departed  flom  dwellin^-houae.  43& 

where  a  oompetent  witneso  m  actiaos  by 
his  assignees.  449.  See  Wi*n«M  enrf 
iliWflii.  5ia  .       ^    . ^ 

evidence  in  actidns  against  bankrupta. 

453 

^  198,6  Geo.  IV.  c  16, certificati 

adefenoe.  Id, 
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BASXRtJPT- 

we.  130,  what  ihiJl  avoid  tlw  oerti. 
ficate.  453. 
■   defence  of  bankruptcy  ctnnot  be  ^ 
ven  in  evidence  uiuler  geiienl  it- 
iQe.454. 
under  plea  of  bankruptcy,  oer- 
tifioate  obtained  be&re  plea 
pleaded  may  be  given  in  evi- 
dence. JiL 
oertificale  nraet  be  entered 
w  reoora.  ItL 
aecondary  evidence  of  cef. 
tifieate.  U. 
vrfiat  debts  are  barred  by  cer- 
tiacate.  454. 

evidence  m  answer  to  plea  of 
certificate.  455. 
evidence  in  answer  to  plea. 

455. 
evidence  of  snbee^nspt  pram- 
ise.  a. 
BANKRUPTCY 
BO  deftnce  in  trespass  ftr  mesne  profits. 

394. 
noliee  of  disnutinf  .  414.    Bee  Ajmgn' 
ess  of  Amxnifltt,  and  see  Aidtntki 

5ia 

plea  oC  453.    SeeHmln^ 

evidence  in  answer  to  plea.  454., 
commission  ofi  notaneaecirtiaiiwitlun  8 
Anne,  c  14.  488. 
BANNS 
marriage  without  due  publioalionoC  bad. 

344.  363.  Addenda.  517. 
sec.  of  4  Geo.  IV.  c.  76^  as  to  publication 
o£  359. 
BAPTISM 
register  of  bow  pioved.  69. 
e£et  of.  114. 
BARGAINED  AND  SOLD,  coonl  fer 

goods.  907.    See  Chodi. 
BARGEBfAN 

liable  as  a  '^^w"*""  carrier.  971. 
BARRATRY 
In  action  Hot  loas  by,  not  incumbent  en 
plaintiff  to  show  that  muter  is  not 
owner.  51* 
*'taiviction  fer,  renders  witnees  incompe- 
tent 79. 
what  amounts  to  a  kiss  by.  184,  185. 
See  Lo99. 
BARRISTER 
privilege  of^  in  confidential  Mmnmnnum^ 
4ion8.  91. 
BASTARDY 
proved  io  certain  real  writs  fay  bisbop^s 

certificate.  110. 
proof  of  in  ejectment  by  heir  at  law. 
344.    See  Heir. 
BATTERY 
what  amounts  to.  368. 
evidence  in  trespass  fir.  U, 
BEGINNING 
nghtoC139L  Addenda.  Sir 


BELLBtAN 
delivery  of  letter  to,  noproof  of  emfinif 
it  by  post  94a 
BIBLE 
frmily,  inscriptions  in,  evidence  in  earns 
of  pedigree*  19.    See  *§ttn&jf» 
BILL 
attorney's,  action  on.  196.    SeeJttsrMf. 
where  it  most  be  dsliveced  under  stat.9 
GeowILc.23.   197. 
how  delivered,  198. 
to  whom.  Mdm 
at  what  place.  199. 
where  it  need  not  be  ddiveni  ML 
good    petitioning   creditor's 
though  not  signed.  417. 
in  Chancery,  how  prom.  57. 
eery, 
effisct  of  in  evidence.  105b 
BILL  OF  EXCEPTIONS 

where  it  lies.  135. 
BILL  OF  EXCHANGE 
where  given  fir  goods,  i 

price  cannot  be  qusslioned  168. 990. 
when  contracted  to  be  jriven  fir  goods, 
operates  as  a  credit  ^0. 

if  given  and  dishanonred,  vendor  of 
goods  may  sue  immediately.  991. 
ferged,  when  maoej  may  be  lecoffeied 
on  payment  or  discount  o£  999, 930. 
interest  upon,  when  recoverable.  934. 

See  hUerul  of  mbnuy. 
collateral  evidence  wlien  admissible,  to 
prove  that  party  knew  bill  to  be  ficti- 
tious.  3a 
forgery  of,  proof  that  parly  has  ibifed 

other  bills  inadmisrible.  36. 
when  property  in  peeeea,  in  case  of  lost 

or  stolen  bills.  ^^8. 
amendment  of  declaration   on,  voder 

Lord  Tenterden's  act  49. 
variance  in  statement  of  drawing  oC  4&> 
of  acoeptanoe  o£  Jd» 
of  date  o£  50.  * 
of  time  of  acceptance  oC  Id, 
of  time  of  indorsement  o£  Md, 
stamps  on.  193. 

orders  for  payment  of  money  cot  of 
a  particular  fimd.  194. 
ftreign  bills.  Id. 
bill  £awn  in  Ireland.  Id, 
bills  re-issued,  when  they  reipiire  ftudi 

stamps  Id. 
what  alteration  of  a  bill  requires  a  new 
stamp.  195. 
in  a  material  part,  after  being  issii. 
ed,  though  made  byastranger.  jB. 
what  alterations  are  materiaL  196. 
may  be  madeto  oorrecta  mislake. 
Id. 
what  is  such  an  issuing  as  makes  an  al. 
teration  fiitaL  196w 

when  in  hands  of  persons  entitled 
to  make  a  ebim.  Id. 
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BOX  OF  EXCHANQE    finffwitirf, 

•lohaiigv  of  aooeplaiioei  an  imh- 

ing.  Id, 
•Itered  before  negotution,  may  be 
enibrcsed  againat  party  aasent- 
ing.  JUL 
omis  of  inTalidating  bill  liea  on 

plaintiff.  Jd. 
objeotiaa  taken  befbve  bill  ia  read. 
Id. 
aaanmpaitoo.  147. 
prodadiim  and  praof  of  the  bifl.  147. 
must  be  prodooed,  nnleaa  deatroyed. 

Id. 
if  loat,    plaintiff  cannot    recover, 
thoagh  bill  overdue.  Id.  . 
nnleaa  specially  indoned.  Id. 
where  bill  is  in  poaseoabn  of  de- 
fendant 14a 
if  alte^  pkjntiff  nnist  abow  alter- 
ation not  improper.  Id. 
variancea.  Id. 
jnnameaof  partieSi  Id. 
In  place  of  payment  149. 
ml  where  bill  is  drawn,  in  body, 
or  at  feot,  payable  at  particular 
place.  Id, . 
CO  in  promissory  note,  in  body.  Id. 
oiilsratfbot  Id. 
unless  printed.  Id, 
under  atat  1  and  3  Geo.  IV.  c.7a 

JUL 
m  the  direction.  iU. 
is  the  oonsideration.  Id, 
weeds  **  Tafcie  received.**  Id, 
In  sCalament  of  currency.  150. 
in  proof  of  the  drawing  or  aocept- 
mg  or  indorsing.  l£ 
Irr^procoratioD.  Id. 
efiect odtavennent  *^ his  own pso- 
hand  being  aubecrlbed-** 


^ 


note  made  by  A  to  oecore  a  debt 
fhm  A  and  B^  cannot  be  de- 
dared  on  as  made  by  A  and 

B.  ia. 

in  prneentment  Id, 
when  the  actoal  day  most  be 

proved*  Id. 
by  certam  persons,  proof  may  be 

by  another.    Id. 
wfaoe  the  word  **at**  is  inserted 
befiare  the  name  of  drawee.  151. 
Piayee  t.  acoqitor. 
plaintiff  most  prodooe  bill,  and  prove 
15L    See  Acciftmct, 


in  writing  or  by  paxoL  Id, 
abeolote  or  ooodt&ooaL  U, 
Mneral  or  apedaL  A 
BOW  proved.  lo9» 
153. 


BILL  OF  EXCHANOE-cMiftaMiK, 
Indorsee  «.  aoceptor. 
indorsement  bow  proved.   154.    Eee 

Indomment. 
what  indorsements  are  good.  155. 
what  indorsements  need  be  proved* 

156. 
title  of  plaintiflBi  as  indorseee.  Id. 
evidence  under  money  counts.  Id. 
Drawer  v.  acceptor.  157. 
proof  of  acceptance.  Id. 
of  preeentment  Id, 
of  payment  oi\aJi\j  plaintiff.  Id. 
receipt  on  back  of  bill  not  sufficient 
evidence  of  payment  by  drawer* 
Id,    . 
evidence  under  common  counts.  Id. 
Payee  v.  drawer.  157. 
drawing  of  bill.  Id. 
presentment  todraweeor  acceptor.  U, 
See  iVfS€iiliiicfit 
when  dispensed  with.  158. 
de&nlt  of  drawee  or  acoeplor.  Id, 
notice  of  dishonour.  Id.   Se»Ndk§^ 


Indorsee  v.  drawer.  1661. 
Indoraee  «.  indorser.  Id, 
defendant's  indorsement,  ^fBsct  oC  JUL 
want  of  effiMta,  no  excuse  for  want  of 

notioe.  Id, 
notice  dispensed  with,  by  express  pffO> 

misetopay.  Id. 
mdorsement  evioBnoe  <m  money  lent  to 
indorser.  167. 
Defence  in  actioae  en  bills  of  erchange. 
want  of  consideration.  167.    See  Cm- 
$idefxUwiL 

Id,       """^^ 

defence  between  what  parties.  JUL 
what  want  of  considaration  is  a  do* 

fence.  168. 
dedarations  of  fermer  holder,  when 

admissible.  Id, 
illmlity  of  omideFatien,  a  de- 
fence, between  what  parties.  U, 
when  plaintiff  ntBy  recover  on 
usurious  or  raming  bill  JUL 
169.    See  Unay  mid  Gam> 
ing. 
where  the  illegality  |^  to 

r  of  the  consideration  on- 
199. 
•ubstitntion  of  other  bills  ftr 
illeffal  bills.  Id. 
satla&etion.  169*    See  SaMmetimL 
release  and  waiver.  17L 
release  to  subsequsnt,  will  not  die. 

charge  prior  party.  Id, 
whaX  amounts  to  a  waiver  of  aooap* 
tor*s  liabiUty.  U, 
giving  tune.  171. 
to  acceptor  disehai|ea  drrimrapd 
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nmt,  the  ooa. 
med  is  no  dis- 


BILL  OF  E3GCSIA1«Q 

but  oonditiooal  ame 

dition  not  peiwin 

charge.  Id, 
no  diacham  where  dra^ 

aaaenta.  mL 
or  procnues  to  pay,  with  knowledge 

of  time  given,  li, 

mere  fiirbearanoe  to  aue  not  a  dis- 
charge. Id, 

whether  taking  cognovit  or  warrant 
of  attorney  is  a  discharge.  Md, 

giving  time  to  drawer  of  aeoommo- 
dation  bin  hekl  to  discharge  ac- 
ceptor 179,  s«I  fMcre. 

bat  giving  time  to  .accommodation 
aoomlor,  no  discharge  of  drawer. 
Id, 

givinff  time  to  acceptor,  when  agent 

of  drawer,  no  discharge  of  hStor. 

id. 

eompetencj  of  witneaes  in  actions  on 

bills  of  exchange.    173.    See    WU- 


of  drawer.  Id. 
of  indorser.  173. 
of  drawee  or  acceptor.  Id. 
wb0a  a  good  petitioniDg  ofediter*s  debt 

4ia. 

within  6  Geo.  IV.  c.  16,  s.  73,  as  to  lepnt. 
ed  ownerahip.  438. 

deposited  with  banker  fer  partienlar  par- 
pose  does  not  pass  to  his  assignees 
under  6  Gea  IV.  c.  16. 373.  443. 


where  the  debtor  resides. 
463. 

BILL  OF  LADING 
parol  evidmoe  admissihie   to    explain 
words  o£  10. 

signed  by  deeeasedmaster,adnusnble.  34. 
stamp  on.  137. 

evidence  of  ownerahip  of  goods.  178,179. 
of  shipment  of  goods.  180. 
BILLof  SALE 
of  ship,  stamp  oK.  137. 

proofoftitlem  action  on  polieY.  178. 
BIRTH  ' 

how  proved.  115.  343. 
BISHOP 

effect  of  certificatoof.  110. 
effect  of  register  o£  115. 
BLANK 

in  will,  when  parol  evidenoe  ■^'niftiHft 

to  explain.  13. 
in  written  agreement  13. 
in  BishQp*8  register.  Id. 

filling  up  of;  need  not  be  proved  by  attest- 
ing  witness.  66. 

filling  up  after  executian  will  not  vitiate 

if  deed  recognised.  Id. 
indorsement  156. 
BLINDNESS 
and  that  deed  was  fidselyread  _ 

Ue,  under  non  wtfutmm.  311. 


BODLEIAN  UBRA&T 

copy  of  agieemeut  in,  admisaiWe  CI. 
BONA  NOTABILIA 
evidenoe  of  want  oil  may  be  ghen  torn- 

validate  probate.  103. 
where  they  give  jurisdiriaon  to  meCsopo- 

litan  and  ordinary.  463L 
what  are.  Id. 
BOND 
presumptive  evidence  of  payment  q£  15. 

See  iVvsiceuitiofi. 
plea  of  payment  in  action  cBt  •draito 

I^tiff  <s  litks.  3L 
variance  in  description  of  joint  or  aevaral 

bond.  43.45. 
proof  of  execation  o£^  when  hist  7L 
stamp  on.  15^. 
for  pajrment  of  an  aimval  rent  Md. 
for  securing  repayment  of  money  to 

be  thareaAer  lent  Id. 
receipt  of  paymente  on,  exanpl  fivn 
stamp  duty.  131. 
pleaded  by  way  of  setoff;  evideaee.  951. 
evidence  m  action  ofddAon.  316. 
proof  of  breadiBS  sugggestod  on  voO. 

Id. 
identity  of  bcxid.  Id. 
where   it  is  necessary  to  mte  tlw 
lease,  Ac  lefoaed  to  inua  oo 
tion.  Id. 
defence; 
presnmptian  of  payment  under 

diem  or  pott  diem.  Id. 
interest  must  be  proved  to  be  paid  under 

mdmt  poet  diem.  317. 
horn  notahfOia  where  it  is  found.  463. 
BOUGHT  and  SOLD  NOTEa  906l  Sse 

Fraude^  Stei.  sf. 
BOUNDARIES 
proof  oC  by  reputation.  31. 
survey  when  admissihie  to  prove.  33. 
proper  repository  of  ancient  papery 
relating  ta  73. 
BR£WER8*DRUG8 
action  for  on  sale  o^  not  mainlainnbk. 
343. 
BRICKMAKER 
whether  a  trader  within  the  bankrupt 
Uw.  431. 
BRIDGE 
presumpdve  evidenoe  of  ownoriiip  ct 
381,388. 
BROKCat 
agent  of  both  parties  within  the  statit  of 
frauds.    See  JPWnic{t,statoC 
bought  and  sotd  notes  given  by.  A 
incompetent  witness  in  action  agaiiMt 
employer  for  excessive  distress.   8SL 
3ia 
selling  goods  witJioat  disclosing  his  prin- 
cipal, purchaser  cannot  aet  off  debt  doe 
to  him  from  broker.  353. 

telling  goods  at  kMs  prioe  thn  orderod, 
not      ■ 
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fiUILDINO  SOCIETY 
member  o^  liaUe  fiir  work  and  labour. 


CALENDAR 

judicially  noticed.  40. 
CAUCO  PRINTERS 

lieno£  40a 
CANCELLATION, 

revocation  of  will  by.  346. 
CAFX^IN  • 
cf  veaRif  notice  to  owner,  to  prodnoe 

document  dettTered  to^  auffident  5. 
ofvefloel  liable  aa  a  common  carrier.  578. 
«f  Teaael  reoeiTin|r  gooda  at  whari|  ren- 

dera  ownera  reaponaibleii  379. 
«f  veaael,  aigning  bill  of  lading  and  dy- 
ing, hia  hand-writing  may  m  pnved. 

179. 
capture  bf  coQuaion  with,  a  looa  by  cap- 
tore  within  the  policy.  184.  ' 
what  amoonta  to  barratry  by.  id,  185. 
not  competent  to  diaprofve  barratry,  in 

action  on  policy.  \Bd. 
may  prove  aailin^  on  voyage  inaured.  Id, 
uoteat  o£|  not  evidence  of  fiicta.  190. 
haa  a  particular  lien.  409. 
CAPTURE 
-what  a  looa  by,  within  policy  of  inanr- 

anoe.  184i    SeeXoaa. 
CARRIER 

daliwy  of  gooda  to^  deliwy  to  the  por- 

chaaer.  911. 
but  not  an  acceptance  by  tfaepnrchaaer 

within  the  atat  of  frank.  317. 
who  haa  been  compelled  to  pay  ftr  gooda 

miadelivered,  may   maintain  money 

paid.  937. 
effect  of  payment  into  court  in  action 

againat  33. 
competent  witneaa  without  releaae.  85. 

aervant  of)  competent  fiir  hia  maater  to 
prove  delivery.  Id, 
evidence  in  action  of  caae  againat  377. 

proof  of  character  of  carrier.  378. 

who  are  auoh  in  law.  Id, 

inaurera,  and  liable  for  accidental  fire. 
Id. 

liability  of  private  penon.  Id, 

where  traveller  takea  luggage  under 
hi.  own  care. /d.  ^ 

keeping  booking^iffioe  no  proof  of  be- 
ing carrier.  Si, 

where  property  in  gooda  muat  be  prov- 

praof  ofthe  contract  37& 
carrier*,    rece^   doea    not  require 

atamp.  U, 
Urmm  ofthe  journey  muat  be  proved 
aahud.  Id, 
proof  of  deliverv  to  deAndant  979. 
ddhrery  to  ifai5r«r  aofteient  Id. 


CARRIER— «oiKtiitia(i: 

unlem  to  carry  ftr  hia  own  gain.  Id, 
delivery  on  board  ship  to  officer.  Id, 

to  maater  on  shore  aiifficient 
leaving  gooda  in  inn  yard  or  atwharH 

proof  of  the  loss.  379. 

alight  evidence  auffident  Jd. 
defence.  379. 
delivery  must,  in  nneral,  be  at  houaa 
of  oonai|fnee.  Jo. 
proof  of  notice  reetricting  liability.  Id, 
380,381. 
effect  upon  the  notice  ofthe  gooda 
being  known  to  be  of  greater  value 
than  the  limited  aum.  361. 
efiect  upon  the  notice  of  oairier'a 
negligence.  Id, 
atat  1 W.  fv.  c.  64, 38L 
aec  1.  carriera  by  land  not  to  be  liafale 
%x  aafe  carriage  of  certain  artides, 
unless  value  declared,  and  increaaed 
chareepaid.  383. 
aec  3.  uivrful  for  carriera  to  receive 
anch  increaaed  charge  to  be  notified 
by  notice  in  office.  Id, 
aec.  3.  carrier  must  give  receipt  for  in- 
creased charge.  &3. 
see  4.  camera  henceforward  not  to 

reatrict  liability  by  notice.  Id, 
Wfc  5.  what  to  be  deemed  the  office  of 
carrier— no  plea  of  non-joinder,  id, 
see  6.  act  not  to  afiect  apecial  con- 

tracth  384 
aec.  7.  increaaed  charge  paid  recover- 
able in  caae  of  looa.  Id. 
aec.  8l  act  not  to  extend  to  felonioua 
acts  of  aervanta  or  peraonal  negli- 
gence. Id, 
aec.  9.  carrier  not  to  be  bound  by  de- 
clared value.  U, 
see  10.  de&ndanta  may  pay  money 
into  court  Id, 
mis-delivery  of  goods  by,  a  conversion. 
403. 

alUer  in  case  of2ost  of  goods.  Id. 
proof  that  carrier  fidaely  asserted,  that  he 
delivered  goods  to  consignee,  no  evi- 
dence of  conversion.  Id. 
when  he  haa  a  general  lien  on  goods.  408. 
CASE 
where  case  or  trespaaa  ia  the  proper  re* 
,    medy  for  folse    miprisonment   373, 
373. 
for  injuries  tp  carriagea,  dtc  in  driv- 

ing.  375. 

CELLAR 
liablUty  of  party  for  not  inckiamg.  97IS. 
Bee  NtgUgence, 
CERTIFICATE  of  APOTHECARY 

how  proved.  909. 
CERTIFICATE  of  ATTORNEY 
neglect  to  take  out  a  defence  toaction 
onbilL30a 
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CERTIFICATE  of  BANKRUPT 

proof  of  having  come  to  buiknipt*8  hands 
■o  M  to  let  in  flecoodary  evidenoe  after 
■eareh.  5. 
a  defenoe  in  action  acainet  banknmC 

453. 
what  will  avoid  it  id, 
what  debte  are  barred  hy.  454. 
•aoondazy  evidence  oil  Id. 
CERTIFICATE  of  BISHOP 
oonchidve,  when.  110. 
in  certain  real  write  on  marriage  and 

baatardy.  id. 
ptoftiiiiuu  derivation,  dtc  Id. 
CERTIFICATE  of  SHIPS  REGISTER, 
entry  in,  of  affidavit,  not  evidence  of.  7. 
CERTinCATE  of  SETTLEMENT 

ancient,  cnetody  of  70. 
CERTinCA'rar  of  VIC&CONSUL 

not  evidence  of  fiMSta  therein  stated.  107. 
CERTIORARI 

in  proving  a  record.  53. 
CHANCERY 
answer  m,  when  evidence  to  pcove  a 

partnenfaipb  213. 
letter  filed  in.  sixuMliii  evidence  oC  in- 

admissible.  3l 
bin  in,  by  father  stating  pedigree,  evi* 

denoeof  sune.  30. 
aaewer  in,  to  bill  filed  by  third  person, 

eridenoe  of  admissions  made  in.  35. 
proof  of  proceedings  in.  57. 
decree,  by  exemplificetioii,  sworn  copy 
or  decretal  order.  U, 
when  proceedings  previous  must 
be  proved,  /a. 
answer,  by  prodoction  of  bill  and  an- 
swer, or  examined  copies,  id, 
miless  hill  cannot  be  finnd.  Id. 
identity  of  parties  must  appear,  id. 
examined  copy  of  answer  alone 
sufficient  to  prove  admissinn  in 
it  JU. 
affidavit,  by  examined  copy.  Id. 
depositions  in,  proof  of.  5e.    See  De- 
potitwiu. 
eflSKt  of  proceedings  in.  105. 
bill,  tembU  not  evidence  of  fkcts  alleg. 

eid  in  it  against  plaintiff.  Id. 
answer,  evidence  as  an  admissinn  a- 
gainst  defendant  U. 
which  must  be  taken  together.  Id, 
how  fer  the  party.reading  it  makes 

the  whole  evidence.  Id, 
of  guardian  not  evidence  against 

infant  Id. 
but  evidence  against  privies.  Id, 
of  one  defendant  not  evidence  lu 
gainst  co-defendant  106. 
oZitcr  if  partners.  Id, 
if  married  woman,  whether  evi. 
dence  against  her  after  her  hus- 
band^sdeath. 


e   depositions,  evidence  between  die  1 
parties  if  witness  dead,  &c.  106. 
in  questions  of  custom  or  toUa, 

dence  between  third  parties.  JSdL 
so  depositions  between  third  paitiea 
to  contradict  witness.  Id. 
decree 

evidence  between  same  partiea.  Mim 
CHAPEL 
proof  of  marriage  in  a  public  chapel  m- 
der  36  Geo.  U.  Slc  359. 
CHARACTER 
to  prove  general  bad  character,  a  witness 
may  state  what  has  been  said  by  third 
persons.  523.  195. 
account  staled  vrith  a  vritness  in  a  par- 
ticular ^harnrtftr  admits  that  rhafi**- 
t^.  37, 336. 
admissions  of  particular  character,  or 
made  in  a  pellicular  character.  37,28l 


eridenoe  of  good,  when  admimiMe.  37. 
394. 

of  plaintiff,  inadmissiblein  dander.  ML 
of  wife  or  dau^ter,  in  trim.  cod. 
or  sedoction  inadmiasible,  except 
where  genera]  evidence  of  bad  cha- 
racter IS  given  on  other  side,  id, 
367. 
inadmissible  where  on  craaa^exami- 
nation  purty  feils  to  make  out  the 
imputation.  3d. 
evidence  of  bad,  when  admisBible.  3& 
ofhusband orwife in  crim. con.  id.3Gi. 
of  plaintiff,  in  slander  inadnuasHde.  Id, 


tj  must  have  sued  or  been 
same  character.  IOOl 


m 


when  judgment  oflfered  in  evidence,  par 

sued  in 

particular  character,  when  Deceasary  to 
be  proved  in  action  ferde&matkn.  390, 
391. 
proof  of  plaintiff's  good  chaiarter  inad- 
mlssiMe  in  action  fer  defamation.  394. 
proof  of  bad  character  of  plaintiff  inad- 
miaaible  in  actions  fer  defematian.  898L 
ao  in  action  fer 
tion.  304 
CHARTER 
ancient  usage,  admissihie  to  explain.  11. 
fttxn  crown  may  be  presumed.  17. 
recital  in  modem,  eridenoe  of  ancient  33. 
CHARTER  PARTY 

to  prove  inception  of  risk.  179. 
CHECK 
money  paid  by  hanker  on  forged  check 

not  recoverable.  330. 
notice  to  produce  to  banker  sufficieiit  5. 
presumptive  evidence  of  payment  by.  15. 
exempt  fiom  stamp  du^.  133. 
uniess  post  dated.  133. 
money  paid  under  post  dated— draft 
recoverable.  Id. 
effect  of  taking  cheek  in  paymant  949. 
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CHILDREH 

when  oompetent  witn— w  77, 78. 
CHIROGRAPH 

proof  of  fine,  bntnotof  produnation.  55. 
CHRI8TMAS.DAY 

bill  doe  on,  to  be  presented  oo  prerioae 
day.  15a 
notice  of  diehoDoor  good  oo  ftUow- 
inipdET.  161. 
CHRONI^ES 

when  eridence.  113. 
CHURCH 
action  aininst  hundred  for  demolition  €£ 
499. 
who  ia  to  ane  fix*.  501,  50SL 
CHURCHWARDENS 

are  within  24  Gea  IL  o.  44,  aa  to  de- 
manding  copy  of  warrant  456. 
CLUB 
rnleaoC  membera  preawned  to  be  ac- 
quainted with.  19. 
COCONTRACTOR 

when  competent  89.    See  Witneaa. 
CaDEFENDANT 
when  competent  witnen.  88.    See  WU^ 

nest. 
anawerof  one  deftBdant  not  efidanoa 
againat  hb  co^iefendant  106. 

ooGNovrr 

doeo  not  require  a  stamps  137. 
taking  cognovit  from  acceptor,  when  it 
diaeharges  drawer.  171. 
COHABITATION 
rendera  man  Hahle  ibrgooda  delrrered  to 

the  woman.  915.    &e  Wtfe. 
preanmptiTe  eridenoe  of  mainagei  344. 
want  o{  whether  a  deftnee  in  treapaaa 
for  crmi.  con.  363. 
COLLATERAL  FACTS 
in  general  inadmiaiahle.  36. 
nnlniMi  material  to  the  point  in  iaaoe. 

Id, 
in  jproving  knowledge  of  billa  being 
nctiUoua.  U, 
eoftomary  right  in  one  pariah  inadmia- 
aiUe  to  prove  euitam  manother.  Id, 
unkaa  part  of  aame  diatrictand  Bub- 
ject  to  aame  tenoiCb  Id, 
or  where  aame  daaa  of  tenanta  in  both. 

JUL 
mode  of  carrying  on  particular  trade 
in  two  phboaa.  /d. 
admiarible  on  queationa  of  akiU  and  judg- 
ment Id, 
acta  of  ownerahip  adnuaaibie.  Id, 
▼arioua  parte  of  aame  diatrict  Id,  And 
aee  iUdcfMia.  515. 
on  qneitian  of  modua.  37. 
judgment  not  evidenoe  o£  101. 
unatamped   inatrument  when  evidence 
for  collateral  purpoaea.  117. 
COLLATERAL  SECURTTY 
when  giving  another  bill  anoiuita  to»  or 
to  aatiiftflrtfln.  HOl 


COLLECTOR  of  RATES 

deceaaed.  entriea  bv.  admiaiiUet  d4» 
And  aee  Addenaa,  515. 
COLONIES 

lawa  not  of,  judicially  noticed.  40. 
reoorda  of  cokmial  courts  muat  be  au- 
thenticated by  their  aeala.  54. 
aaaumpait  liea  on  decree  of  cokxiial  ooort 

of  equity;.  107. 
marriages  in,  how  aolemniaed.  861. 
COMM^CEMENT  of  ACTION 
proved  by  Niai  Frius  record.  190. 
proof  of|  in  debt  for  penaltiea.  3S23. 
proof  oC  in  actiona  againat  juaticea.  477. 
proof  of,  in  actiona  against  hundredora. 
506. 
COMMENCEMENT  of  TENANCY 
how  proved.  333. 

COMMISSION 

for  taking  interrogaloriea,  when  proof  of 

diapenaed  with.  58. 
evidenoe  of  commiaaiim  of  bankraptey- 

434. 
evidence  with  regard  to  the  title  of  aa- 
ai^neea  under  joint  and  aeparata  eom- 
miasiona.  435. 
concerted  commmiaaion  of  bankruptey 
no  defence  in  an  action  by  aasigneea, 
444 
COMMISSIONERS  of  SEWERS 

when  liable  in  action  for  nuiaance.  968. 
COBfMTTMENT 
of  priaoner,  how  proved.  IISL 
for  unreaaonable  time,  tsmitc 
COMMON 

variance  in   atatement  of  pieaariptive 

right  oC  46. 
in  action  fer  diaturbance  o^  proof  of  part 

of  declaration  aufficient  47. 
commoner,  when  an  intereated  witnesa 
83. 

lomaiT,  verdicta  on  qwistiona  eC  ad» 
aiaaibb  betireen  third  peraona.  100. 


373. 


CU8 


right  oC   proved  by  ancient  writtnga 

amongst  munimenta  of  manor.  110. 
evidenoe  in  action  for  disturbance  o£  969. 
plaintiff's  title  to  the  common.  U, 
need  not  be  proved  to  extent  kid. 

Id, 
proof  of  common  fer  **all  cattle  le. 

vant  and  couchant**  Id, 
hearsay  admiaaible  to  prove  cnatom- 

ary  right  Id, 
person  claiming  customary  ria^ 
when  admiaaible  witnesa.  StC 
proof  of  disturbance  by  daimdant.  Jtf. 
by  another  commoner.  Jo. 
l^thekrd.  Id, 

by  straiwer  vrith  lonTa  licenae.  Id, 
damagea.  SlO, 
defimce.  U, 
avidence'on  plea  of  TifflA  of  conmon  hk 
q*  c.-£  389* 
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OOBfMON  OOUNTB 
aooeptanee  of  bill  when  eridenoe  mder. 

153. 
bin  not  eridenoe  under,  in  action  bj  in- 
dorsee's aeoeptar.  156. 
ptoniieiorT  note  when  eridenoe  under. 
175, 176. 
OOMMONS,  HOUSE  of 

joomale  prored  bj,  exunined  oopieo.  53. 
COMPARISON 
of  hands,  inadmissible.  69. 
ezoepi  by  ooort  or  jnrr.  70.  ' 
COMPEKUiT  AD  DfEM 
evidenee  on  plea  oil  in  debt,  on  bail  bond. 
317. 
COMPETENCY  OF  WITNESSES.  See 

Wtlnsst. 
COMPOSITION  DEED 
when  a  defence  in  aseumpeit  339, 940. 
■  See  iiMsrv  tfns  SittujiucHoiu 
COMPOUND  INTER^T 

when  reouterable.  S35w 
COMPROMISE 
admissions  made  doling  treaty  for,  ^dien 
admissible.  95. 
CONCEALMENT 
when  a  deftnoe  in  aetioos  on  policies  of 
insoranoe.  188.    See  JtMursnce. 
CONCLUSIVE  EVIDENCE. 

when  oonchisiTe.   96,  37.    See 


CONDITIONS  PRECEDENT- 
when  dispensed  witik  138. 
proof  of  in  actian  ibr  not  sooepting  goods. 

906. 
proof  of  in  action   ibr  not  defivsrini'' 
goods.  908,909. 
CONTIDENTIAL  COMMUNICA- 
TIONS 
between  counsel  and  attorney  and  client. 

91,  99.    See  Wihiesf. 
between  public  officers,  dtc,  not  to  be 

disclosed.  97.'  See  Witness, 
when  they  furnish  a  definoe  In  actian 
for  defamation.  995, 996.    See  D^ 


leceii 
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admissions  by  bankrupt  when  condu- 

sive.  97, 98. 
proof  by  creditor,  not  condusiTe.  98. 
payment  into  court,  when  condusiTe.  39. 
of  date  of  enrolment  55* 
oondttdTeness  of  jud|:ments.  100, 101. 
oondusifeness  of  sentences  in  Admiralty 

Courts.  103. 
comJusifeness  of  judgments  ta  rem,  104. 
defiTer^  of  former  bill  by  attorney  against 

any  merease  of  chai^  in  items.  900. 
judrment  of  foreign  court,  when  condu- 

nve.  106,  107. 
judgment  of  inferior  court,  when  condup 

siye.  107,  lOa 
continuing  possession  of  goods  assigned, 

not  a  oondosive  proof  of  fraud.  486. 
account  stated  not  conclusive.  936. 
fefler  of  defendant  promising  payment, 

conclusive  on  plea  of  non-joinder.  937. 
CONDEMNATION 

as  priae  by  Court  of  Admiralty,  effect  of 

103. 
ofgoods  in  Court  of  Exchequer.  104 
CONDITION. 

conditional  acknowledgment  to  take  case 

cot  of  statute  of  limitations.  960. 
eonditiona]  tender  bad.  964 
ejectment   on  breach  of  condition  in 

agreement  df  demise.  33^. 
CONDITIONS  PRECEDENT 
^iroof  oC  in  action  by  vendor  against 

vendee  of  real  property.  137. 


CONSENT  RULE 
admits  demise  by  deed  in  ejectment  by 

corporation.  395. 
with  undertaking,  sufficient  evidenee  of 
lease,  entry,  and  onaler  under  1  Geo. 
IV.  c.  87.  330. 394. 
admits  possession  at  time  of  deckiatiso. 
393. 
CONSIDERATION 
parol  evidence  when  admissiMe  to  vary. 

9. 
variance  in  statement  o£  43. 
in  biUs  of  ezefaange.  149. 
the  entire  considCTatJon  most  be  atot- 

ed.  43. 
but  the  whole  promise  need  not.  H. 
9mbU  no  variance  where  declaration 
states  reasonable  reward,  and  evi* 
dence  shows  sum  certain.  Md, 
of  bill  of  exchange,  alteration  in,  makea 
new  stamp  necessary.  196. 
notice  of  disputing 
167. 
notice  neceanry  to  pot  plaintiff 

on  praoC  Jdm 
except  in  K.&  U. 
not  necessary  to  entitle  defend- 
ant to  prove  want  of  oonaider- 
ation.  Md. 
notice  akne  not  soflicient,  with- 
out suspicion  of  plaintiff's  ti- 
tle, id. 
plaintiff  may  snppoit  bill  in  hie 

reply.  Id. 
in  action  by  indorsee,  on  proof 
of  no  onginal  oonsider«tioD. 
oiitts  lies  on  plaintiff.  U> 
^  defence,  between  what  parties.  167. 
no  defence  if  plaintiff  or  inter- 
mediate party  p[ave  value.  Jtf. 
though  he  knew  It  to  be  an  ac- 
commodation biH  Id. 
a  deftaoe  between  intermediata 
parties.  16a 
n^t  a  defence.  168. 

want  of  consideratioa.  Id, 
either  total.  Jd, 
or  partial  frvtenfo.  Id. 

but  not  if  fManlam  to  be  deduct- 
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ed  if  maltar  of  unliqaidated 
damagtft  Id. 
biU  given  ftr  goocLi,  no  defence 

tlMt  prioe  18  exorbitant  Id. 
fraud  avoidi  wiiole  contracta.  Id. 
990. 
dedaratiooa  of  fbnner  holder,  when 
admianble  to  prove  want  168. 
not  unlev  the  Utle  of  plaintiff 
and  of  the  j^arty  making  the 
declaration  u  identified.  Id* 
iUegaltty  of  oonaideration,  de&noe 
between  what  parties.  168. 
oonfined  to  parties  or  privies  to 
the  illegality.  Id. 
btm&Jide  indorsee  withoat  notice 
may  recover.  Id. 
unless  in  case  of  gaming.  Id. 
in  case  of  usuiy  indorser  Ar  val- 
ue may  recover  on  bilL  Id, 
80  through  usurious  indorsement 
169. 
illegality  of  consideration  going  to 
part  only.  Id. 

bill  cannot  be  put  in  suit  Id. 
illegality  of  consideration,  substitnt 

edm.  Id. 
tiaUe  to  same  objectians  unless  re- 
ftnned.  Id. 
bat  good  if  not  given  £br  more 

tlnn  legal  interest  Id. 
when  several  bills  are  substitnt. 
ed.  Id. 
letters  from  payee  to  maker, 
oontemporaiieous      with 
note,  admissible  to  prove 
usury.  Id. 
plaintiff  failing  on  note  may  recover  on 

original  consideration.  175. 
proof  oil  in  aistion  on  warranty  of  ahorse. 

190. 
where  note  given  for  medical  attendance, 
and  notice  to  prove  oonsideration,plain. 
tiff  must  prove  himself  qualified  under 
6  Geo.  IV.  e.  133.  902. 
variance  in  proof  o£  149. 
money  had  and  received  on  &ilure  of^or 
without  299. 930.  SeeMmeyhad^ ^. 
CONSIGNEE 
wemUe  may  uurist  on  carrier  delivering 

goods  at  his  residence.  979. 
may  have  trofver  beftre  actual  posws. 
sion.  400. 
CONSIGNOR 

may  stop  goods  in  tmuitUt  noAwithr 
standing  general  lien  of  carrier.  406. 
CONSPIRA^T 
conviction  ffar,  when  it  renders  witness 
incompetent  79. 
CONSTABLE 
acting  as  soeh  supersedes  proof  of  ap. 

poratment  98. 
tvidsnoe  in  aetions  again^  456. 

08 


CONSTABLE— €oirtMUiec{. 

demand  of  perusal  of  wamnt  under 

94  Geo.  U.  c.  44.  /<f. 
what  persons  are  within  the  statute.  Id. 
to  what  cases  the  statute  extends.  Id, 
what  actions  are  within  the  statute. 

457. 
proofofthe  demand,  /i. 

constable  complying  with  the  de- 
demand  at  any  tune  before  suit 
sufficient  Id, 
limitation  of  action,  94  Geo.  II.  c  44, 
B.Q.  Id. 

when  a  constable  is  within  this 
clause.  Id.  458. 
venue,  and  giving  special  matter  in 

evidence  under  general  issue.  Id. 
proof  of  arrest  459. 
Defence, 
reasonable  suspicion  of  felony.  460. 
CONTINUANCES 

may  be  entered  at  any  time.  392. 
CONTINUANDO 

effect  og  in  trespass.  51. 
CONTRACT 

implied  on  waiver  of  tort  39.  909.  992. 

wniBre  goods  are  to  be  given  in  part  of 

price,  and  not  given,  contract  unplied 

to  pay  in  money.  910. 

entire  contract  to  deliver  several  parcels 

of  goods,  effect  of.  139.  911. 217, 9ia 

where  indebUatua  a$nimpeU  will  Ue  in 

case  of  special  contract  221,  922. 
illegal,  where  monev  paid  on  may  be  re- 
covered.    See    Money  had  and   rs* 
eeived. 

distinction  between  contracts  exe- 
cuted and  executory.  239. 

and  between  mala  vnAilitia 
and  mala  in  $e.  la. 
by  infent,  when  void  or  voidable.  937. 
by  one  person  in  the  name  of  several, 

effect  of.  238. 
written,  when  it  may  be  varied,  dK.,  by 
parol.  8  to  12.    Qoe  Parol  Evidence. 
variance  in  42. 

in  the  parties.  Id.    See  ParHtM. 
in  the  consideration.  43.    See  Ckmei- 

deration, 
in  the  promise.  44.    See  Promise, 
in  the  legal  effect.  Id.     See  Legal 
effect. 
entire  or  several  contract,  on  sale  of  sevo^ 

ral  kiti.  139. 
rescinding  of  by  purchaser  of  real  pro* 

per^.  141, 142. 
illml  contracts  cannot  be  enforced.  24^. 
made  on  Sunday  cannot  be  enforced. 

943. 
rescinding  of^  by  purchaser  of  horso  with 
warran^.  190. 
CONTRADICTORY  STATEMENT 
of  witness  at  another  time,  how  proved. 
94,95. 
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between  mreties  and  bail.  236« 

not  between  wrongs-doers.  Id. 
lor  oosts,  liability  to  renden  witneas  in- 
competent. 238. 
OONUSEE 
of  fine  cannot  have  trespasa  <[uare  clau- 
9um  freffit  before  entry.  3o0. 
CONVERSION 
evidence  of  actual  conversion  in  trover. 
402.    Sec  Trorcr. 
of  conversion  by  demand  and  refu- 
sal. 104.    See  Ihmer;  and  see 
Addenda,  516. 
by  whom.  406. 
cannot  be  purged.  412. 
in  case  of  collusive  sale  by  trader  on  eve 
of  bankruptcy.  437. 
CONVEYANCE 

presumption  oft  326. 
CONVEYANCING 

bill  lor,  not  taxable.  197. 
CONVICTION 
effect  of,  by  justices.  109. 
a  conclusive  protection.  Id. 
certificate   from    commissionerB   fiur 
settling  the  debts  of  the  arm^.  Id, 
so  sentence  of  expulsion  or  deprivation 

of  member  of  a  college.  Id* 
so  sentence  of  removal  of  a  school- 
roaster.  110. 
on  quashing  of^  money  had  and  received 

Ues.  232. 
action  against  justice  after  conviction 

quashal.  478. 
justices,  when  protected  by  evidence  of 
conviction.  479,  480.    See  Jtutice. 
CONVOY  BOND 
proof  of  inception  of  risk  in  actions  on 
policies.  180. 
COPARCENERS 
may  either  join  or  sever  in  demise  in 

ejectment  325. 
fine  by  one  does  divest  estate  of  copar- 
cener. 328. 
must  prove  actual  ouster  of  co-tenant  in 

ejectment.  329. 
possession  of  one  the  possession  of  the 

others.  351. 
may  distrain  as  bailiff  of  coparcener 
without  previous  command.  aS7. 
COPY 
of  deeds  or  instruments,  when  sufficient 
secondary  evidence  after  notice  to  pro* 
duce.  7. 
by  copying  machine  not  evidence,  with- 
out notice  to  produce.  7. 
examined  copy  proof  of  record.  54. 
old  copy  of  old  record  sufficient,  without 

proof  of  examination, 
office  copies.  55. 
in  same  court  and  same  eanse  admis- 
sible. H. 
futfre  where  not  ia  mum  eaow.  U, 


COPY    cofidiiiieff. 

in  Chancery  not  admissible  at  l^w, 

without  proof  of  examination.  M» 
of  proceedings  in  Insolvent  Court  Id. 
copies  made  by  authorised  officers.  55. 
ebirograph,  proof  of  fine.  Id. 

but  not  of  proclamations.  /<{. 
in^rsemcnt  of  inrohnent  Md. 
of  depositions  taken  at  join's  chain- 
tiers.  Ai. 
of  judgment,  by  clerk  of  Treasury,  in- 
admissible. Jtf. 
day-book  at  judgment-office  inadmis- 
sible -to  prove  time  of  signing  judg- 
ment. Id. 
of  proceedinjrs  in  Chancery.  57, 58. 
of  entries  in  public  liooks.  61. 
of  corporation  boc^s.  ^. 
of  8hip*s  register.  63. 
of  oki  surveys.  108. 

of  proceedings  in  Insolvent  Court  244. 
of  proceedings  in  bankruptcy.  435. 
COPYHOLD 
proof  of  court  rolls.  59.  See  Cmtt  RsOs. 

effect  of.  110. 
evidence  in  ejectment  by  deffisee  of  oopj- 

ndd.  347.  8ee  Zfnisetm 
admittance  when  necessary  to  be  proved. 

347.  See  AdmittaiKe. 
in  fee,  not  assets  by  descent  472. 
CORONER 

inquisition  of!,  efiect  ofl  1081 
publication  of  proceedings  at,  aetkna- 
ble.  297. 
CORPORATION 
entry  in  their  books  not  evidence  fiir.  23. 
not  bound  bv  admissions  of  individual 

member.  28. 
bound  by  the  admissions  of  their  snrvqy 

or.  30. 
seal  of  genuineness  must  be  proved.  54. 
except  corporation  of  London.  U. 
books  ofj  where  admisrible.  61. 
when  kept  by  proper  officer.  Id, 
if  ancient,  from  proper  custody.  JU. 
examined  copy  sufficient  62. 
not  evidence  rorihe  corpoffation.  113. 
delivery  of  deed  by.  68. 
oorporator  competent  to  fMtyre  nsige  oc 
office.  85. 

incompetent  in  actkm  by  corpontkm. 
87. 
in  ejectment  by,  an  actual  deed  need 

not  be  proved.  325. 
steward  of,  may  give  verbal  notice  to 

quit  336. 
notice  to  quit  to^  must  be  serrsd  on  its 

officers.  336. 
presentation  by,  mnst  be  aider 

350. 
in  trover  against  temhU  not 
to  diowcQnTersiQnaatlionasdbTi 
407. 
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hem  to  toe  himdred,  ftr  damage  done  to 

t*ieir  proper^.  501, 503. 
COSTS 

out  of  pocket,  a  taxable  item.  197. 

of  action  unadvisedly  defended  by  bail, 

cannot  be  reoovered.  227. 
of  anuaidmenta  under  Lord  Tenterden*8 

act  43. 
liability  fisr,  tnch  an  interest  as  excludes 

witness.  83.  172.  174. 
what  costs  of  former  suit  may  be  reoo* 

Tered  in  action  for  malidniis  arrest 

307. 
where  provable,  under  'commission  of 

bankrupt,  and  barred  by  certificate. 

454. 
COlTRESPASSER 

when  competent  witness.  89.    See  Wit^ 


COUNCIL  BOOK 

copy  of  entries  inadmissihie.  61. 

secondary  evidence  of  license.  183. 
COUNSEL 

aHmissionB  by,  when  evidence.  30.   See 

Admi$9umM* 
privileged  from  sivini^  evidence.  91. 

so  his  derk.  Id. 
who  is  to  begm.  133.   See  Csurte  ef 

Eoidenee. 
privilege  of^  in   speaking  defiunat:ry 

words.  295. 
consuhang,  evidence  of  proibaUe  cause,  in 

action  for  malicious  prosecntioD.  303. 
COUNTERPART 

not  secondary  evidence  to  original.  3.  1% 

party  to,  cannot  object  to  stamp  on 
originaL  2. 
of  old  leases,  when  admissibfer.  22. 
COUNTY  COURT 

judgment  o^  how  proved.  59. 
COUNTY 

limits  of)  judicially  noticed.  Id» 
oottft,  proceedings  in,  how  proved.  59. 
COURSE  OF  EVIDENCE 
witness  may  be  called  on  subpoma  be- 
fore jury  IB  sworn.  131. 
which  party  is  to  begin  in  general.  Id. 
where  the  i^aintiff  is  bound  to  go  into 

the  whole  of  his  case.  132. 
where  the  general  issue  is  not  pleaded, 

who  is  to  be^.  Jd. 
putting  in  particulars  of  demand  by  the 

defimdant,  to  prove  payments,  entitles 

pkuntifrto  reply.  133. 
defendants  counsel  opening  facta,  it  is 

indiscretion  of  judge  to  permit  reply. 

/»• 
which  party  is  to  begin,  upon  plea  in 

abstoment  Id. 
where  several  deffendants  deftnd  sepa- 
rately, eourae  of  pnwsednigb  Id.  154. 


counsel  allowed  to  prove  commencement 
of  suit,  in  debt  for  penalties,  at  any 
stage  of  cause.  322. 
aliter  to  show  cause  of  action  in  proper 
county,  after  close  of  case.  323. 
COURT  BARON 
proceedings  in,  how  proved.  59. 
rolls  of.  110. 
COURT  ROLI^ 
old  entries  on,  when  admissible.  33. 
proof  of.  59. 
by  rolls  themselves.  Id* 
or  copies  properly  stamped.  Id. 
bydnfls.  Id. 
eflfoctof.  110. 
evidence  between  kxrd  and  his  tenants. 

id. 
so  sncient  writings.  Id. 
and  entries  on  the  rolls  of  custom.  Id, 
writings  not  properly  rolls,  eridence 
between  geeholders   end  copy- 
holders. Id. 
COVENANT 

effect  of  payment  of  money  into  court.  32. 
effect  of  non  ett  factum  as  an  admission. 

evidence  in  actions  on.  310. 
evidence  on  plea  of  sssignment  /dL 
execution  of  aesignment  Id* 
notice  to  plaintiff  need  not  be  prov- 
ed. Id. 
nor  assent  of  assignee.  Id. 
evidence  on  plea  of  expukion.  310. 
proof  of  trespass  insufficient  Id. 
expnlsiott  &om  psrt,  suspension  of 
whole  rent  iJL 
evidence  on  plea  of  non  ut  factum. 

310.    See  Nm  ettfadtmn* 
evidence  on  plea  traversing  the  title  of 

the  plamtiff.  311. 
evidence*  on  plea  traversing  title  of  do* 
fendont  Id. 
proof  of  deftndant  being  assignee. 

312. 
proof  of  acceptance  of  lease  Vr 
assignees  and  trustees.    313, 
313. 
eridence  on  plea  traversing  the  breach. 
313. 
proof  of  breech  of  covwiant,  not 

to  assign.  See.  Id. 
proof  of  breach  of  covenant  to  re* 

pair.  314. 
proof  of  breach  of  covenant  for 
quiet  enjoyment  315. 
or  of  implied  covenant,  on 
word  **  demise.**  Id. 
eridence  in  ejectment  for  noo^perfbrm* 

ance  of  covenant  33i). 
when  avraiver  of  fbrfeitare  of  ieasei  341. 
OOVERTDRE 
leading  oomisel  may  take  eiunnationt    of  defbndant,  at  tiflse  of  contrMt,  a  da- 
fWNttjmiior.  134 
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K008  iiii<i6r  the  geuciu 
mimpnt  241. 
wile  of  fbreijfoer  who  rendet  ahitiod, 

fOKf  be  eoed  m  a  feme  eole.  U* 
aoere  if  ftreiifner  leaves  hie  wife  here.  Id. 
■me  oorert  liriiif  apart  not  lialile  as 

feme  eole.  Md. 
direroea  maiei  e<  Aero  does  not  render 
her  liable  as  feme  sole.  Id, 
ali<«r  diYoroe  «&  tntfie.  M 
husband  abhiring  the  realm,  or 

ported,  wife  liable  as  feme  sole.  Id. 
proof  oi.  Md, 

by  register  or  reputation.  Id. 
husbuid  must  appear  to  have  'been 

living.  Id. 
acknowledgment  of  marriage  by  de- 
fendant or  alleged  husband  insnfli- 
eient  to  prove  coverture.  Id. 
evidence  under  noR  ect/odKiii.  31L 
evidence  on  plea  traversing  the  breafih. 
313. 
proof  of  breach  of  covenant  not  to 
asugn.  U. 

cowkejqFer 

whether  a  trader.  420. 
CREDIT 
not  expired,  defence  in  action  ior  goods 
sold.  220. 
though  fraudulently  bought  on  cred- 
it Id. 
so  where  bill  agreed  to  be  given, 

butnotjriven.  Id.  221. 
in  case  of  dishonoured  bill,  vendor 
may  sue  immediately.  221. 
provided  bill  be  in  his  hands. 
Id. 

«Ia  *'at  six  or  nine  months"  is  at 

election  of  purchaser.  Id. 

•ifeet  x£^  on  vesting  of  the  property  in 

sale  of  goods.  395. 
where  goods  sold  on,  no  lien  arises.  410. 
debt  due  on,  good  petitioning  creditor's 
debt  416. 
CREDITOR 
of  insolvent  when  competent  84. 
who  has  assigned  his  debt,  competent  85. 
of  bankrupt,  when  a  competent  witness 

in  action  by  assignees.  451. 
ef  testator,  when  competent  in  action  by 

executor.  465. 
of  testator,  may  be  colled  to  prove  pay- 
ment of  debt  on  plenc  a£ninutrwaU 
pleaded.  468. 
CREW. 

a  sufficient  crew  required  to  render  ship 

seaworthy.  181. 
negligence  of;  no  breach  of  warrantj  of 

seaworthiness.  Id. 
kMs  by  perils  of  the  seas,  remotely  occa- 

sioned  by  their  negligenoe,  is  within 

the  policy.  183. 


CRIMINAL  CONVEBSATfON 

evidence  fir  phintiffin  huspass  figi 
proof  of  marriage.  358. 
strict  evidence  reqnisile.  iL 
admissaan  of  defendant  iriiether 

cient  Id. 
examined  oopy  of  rpgislcr.  35B. 
proof  of  regisbalion,  fii 
nnnecessary.  ja. 


proof  of  maifiage  in  a  chapel 
ant  to  26  Geo.  IL  and  the  kte  sla. 
tutes.  JUL 

pfovisions  of  4  Geo.  IV.  c  76^  as  to 

publicatian  of  banns.  Id, 
proof  of  marriage  oiJewn  and  Qua- 

kera.  360. 
proof  of  mairiages  in  Scotbnd,  Ire- 
land, and  abroad.  Id. 
proof  of  marriages  in  cokmiea.  361. 
in  chapel  ofFJiglish  ■nihassidnr.  Id. 
proof  of  the  adultery.  362. 
evidence  in  aggravation.  Id. 

declarations  of  the  wife,  admissifafe 
to  prove  terms  (^interoooiae  witik 
husband.  91.  362. 
defence. 

evidence  to  disprove  maniage.  363. 
no  due  publication  of  banns.  M. 
where  they  are  published  in  wron^ 

names  of  parties.  Id. 
evidence  of  residence 
Id. 
evidence  that  the  parties 
363. 

in  what  eases  it  is  a  defence.  364. 
evidence  of  plaintiff's  misconduct  364 
husband's  privity  a  bar.  U. 
how  fer  profligate  conduct  of  husband 
is  a  bar.  J(f.  365. 
evidence  in  mitigation.  365. 
husband's  bad  conduct  Id. 
previous  adultery  or  wantonnes  of 

wife.  Id. 
but  not  acti  of  subsequent  misoondiici 

in  wife.  Id. 
letters  of  wife  soliciting  the  defendant 
before  the  aduhery.  Id. 
evidence  of  character  when  admiffibte. 
37, 38.    See  CkaneUr. 
CRITICISM 
feir  criticism,  a  defence  under  the  gene- 
ral issue  in  action  fer  libel.  297. 
CROPS 
value  of  growing  crops  recoverable  un- 
der count  fer  goods  bargained  and  aold. 
210. 
away-going  custom    that    lessee  shall 
have,  provable  by  parol  though  not 
mentioned  in  lease.  11. 
agreements  on  sale  o^  when  exempt 

from  stamp  duty.  120. 
owner  of  in  exclusive  posMnon  may 
have  trespass,  q.  c.  f.  379. 
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CE068.EXAMINATION 
u  to  eontonti  of  pspen  produced  under 

notice.  6. 
practice  as  to  in  general  95.    See  WU' 


145. 


CROWN 

charter  or  grant  from  may  be  presmned. 
17. 

to  anpport  dedication  of  crown  land  aa  a 
pulilic  way,  knowledge  of  tiie  crown 
nraat  appear.  18. 
CURRENCY 

variance  in  itatament  of.  150. 
CUSTODY 

of  deeds  and  ancient  docnmenta.  70.  72. 
CUSTOM 

parol  evidence  of^  admiiaible  to  explain 
written  instnunents.  10, 11.  See  Pa- 
nl  Emdenee, 

immeinffirial,  when  preeomed.  14. 

manorial,  proved  by  reputatian.  SI.  See 
Mtttfwsy* 

when  proveaUe  br  coatom  of  otiier  ma- 
nor or  diatrictr  «c.  36. 

general,  noticed  judicially.  40. 

iHier  where  particular.  40. 

variance  in  atatement  of.  46. 

cuatomary  commoner,  when  i 
witneaa.  82. 

judgments  on  questions  of,  evidence  be- 
tween tiiird  persons.  100. 
so  depositions.  106. 

ef  manor,  proved  by  ancient  writings. 
110. 

may  regulate  time  of  notice  to  quit  333. 
ftr  lord  of  manor  to  endoae  parcels  of 
waste,  admissible  under  traverse  of 
light  of  common.  389. 
CUSTOM.HOUSE 

presumption  of  regularity  of  proceedingB 
at  19. 
CUSTOMS 

evidence  in  actions  against  officers  o£ 
460. 

notice  under  28  Geo.  III.  c  37,  s. 
25.  Id. 

limitetion  of  action.  461. 
special  matter  may  be  given  in  evi- 
dgpce  under  general  issue.  Mi* 

D. 
DAMAGE  FEASANT 

evidence  in  replevin,  on  avowry  for  ta- 
king cattle  damage  ftasant  357. 
DAMAGE  SPECIAL.   See  Sptcml  D^ 

MOgC 

DAAIAGES 

how  aaaeaaed  in  caae  of  demuirer  to  evi- 
dence. 134. 

in  aaanmpnt  by  vendor  V.  vendee.  139. 
In  aaBui]iipsit  by  vandee  v.  vendor.  141. 
And  see  Aiitmda.  515. 


DAMAGES— eon<tmi«^ 
in  assumpsit  for  use 
in  trespass  for  seduction.  367. 
in  trespaaa  for  asMult  and  battery.  371. 
in  treapaas  migre  clauiumfregit.  384. 
in  tresfiass  for  mesne  profits.  394. 
in  assumpsit  for  not  accepting  goods. 

207. 
in  assumpsit  for  not  delivering  goods. 

209. 
in  assumpnt  for  not  replacing  stock*  209. 
interest  said  to  be  in  nature  of.  234. 
nominal  in  aasumpsiton  account  stated. 
235,236. 

on  plea  in  abatement  237. 
stipulated  liquidated  damagea  may  be 

aet  off.  251. 
evidence  in  mitigation  of 
in  action  on  i«omise  of  marriage. 

195. 
in  action  for  goods  sold  and  delivered. 
219. 

where  the  plaintiff  claims  on  quan- 
tum mendi,  and  Hbem   is  no 
stipulated  price.  219, 220. 
where  there  ui  a  atipukted  price, 
but  purchaaer  givee  notice  to 
take  the  goods  back.  220. 
where  there  is  a  stipulated  price 
and  warranty.  220. 
vendee  must  not  proceed  to 
use  goods,  li. 
where    biu  of  exchange    given, 
rgasfmiblrncieB  *^nfKrt  be  quea- 
tioned.  JUL 
in  action  for  defiunation.  298. 
in  action  of  crim.  can.  364 
in  action  for  aeductien.  368L 
in  trover,  412. 
DATE 
of  deed  may  be  varied  by  parol  evidence. 

10. 
of  bill  of  exchange,  amendment  in  atate- 
ment of  undtf  Lord  Tcnterden*s  act 
43. 
of  biH  of  exchange,    mistatement   of 

when  matoriaL  SO. 
of  enrolment  by  clerk  of  enmlnmnte 

conclusive  evidence.  55. 
alteration  in  date  of  bill  requires  new 
stamps  12& 
DEAF  and  DUMB 

competent  witnesses.  77. 
DEAllI 
presumption  o£  18.  See  JPrrsifij^ieii. 
onus  of  proof  on  whom.  52. 
register  of  hosr  proved.  62.   See  it^gif- 

ter. 
of  attesting  witneaa,  eflfecto£  64 
of  attesting  witneaa  to  will  74. 
DEBT 
judgment  in,   a  bar  in  assumpsit  for 

same  demand.  101. 
on  foreign  judgment  107. 
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DEBT— «oitftnii4rf. 

yarianoe  in  statement  of  reoovd,  in  ac- 
tion of  debt  on  judgment.  48. 

evidence  in  action  of  debt  on  bond.  31& 
See  Bond. 

evidence  in  action  on  debt  ibr  rent.  317. 

evidence  in  action  of  debt  ibr  double  va- 
lue. 319.  See  Double  Value, 

evidence  in  action  of  debt  ftr  doable 
rent  321.  See  Double  RenL 
DEBTOR 

evidence  in  action  against  sheriff  iibrnot 
arresting  a  debtor.  490. 
DECLARATIONS 

of  person  in  whose  pCssession  an  instru^ 
ment  has  been,  inadmissible  to  prove 
the  loss  of  it  4. 

of  deceased  clerk,  entry  of  letter  by,  ad- 
missiUe.  7« 
of  deliver jT  of  hill  by.  23, 24. 

when  admissible  on  qoestion  of  parcel 
or  no  parceL  13. 

of  what  persons,  are  admissible  on  quee> 
tionsof  pedime.  19. 20.  See/fearsoy. 
inadmisaifale  jmsI  VUem  maUim,  20. 

of  persons,  as  to  public  rights.  21. 

of  parishioners,  on  question  of  parish 
boundary  or  parochial  moduMy  admis- 
sible. 21.  See  Heanay, 

of  dbdntiff,  when  admissible  fi>r  himself 

of  drawee  of  bill  of  exchange  to  prove 
wantofefibcts.  U.  173. 

of  trader,  to  prove  trading.  22. 

of  bankrupt,  to  prove  act  of  bankruptcy, 
dtc.  M, 

of  wife,  in  action  fiir  erim.  con.  M,  3G2. 

of  third  persons,  as  to  bad  character.  22. 

c£penoiD»  speaking  against  their  own 
interest  24.  515.  See  Hearoay.  ' 

of  persons,  not  parties,  but  interested  in 
the  suit  28.  See  Admi$$um», 

of  agents  and  servants,  when  admissible. 
29. 191.  See  AgenU. 

of  wife,  when  evidence  ibr  her  husband. 
31. 

of  wife,  when  admissible  in  action  ibr 
crim.  con.  91. 

of  party  as  to  marriage  at  the  fleet,  ad- 
missible. 114. 

of  ibrmer  holder  of  bill  of  exchange, 
when  admissible.  168i 

of  payee  of  note,  in  letter  to  maker,  con- 
temporaneous with,  note,  admissihle 
to  prove  usury.  169. 

of  persons  who  are  averred  in  special 
damage  to  have  left  off  dealing,  &c. 
inadmissible.  294. 

of  plaintiff's  &ther,  when  admissible  in 
action  on  promise  of  marriage.  195. 

of  deceased  clerk,  as  to  delivery  of  attor- 
ney's bill,  admissible.  19a 

«f  attorney's  clerk,  admisnble  to  prove 


DECLARATIOI 

that  attorney  undertook 
200. 

of  alleged  hosband,  aie  not  ■liiiiiesiliVi 
for  dsfendant,  on  plea  of  oovertone  fay 
her.  241. 
of  one  of  several  defendants,  in 
fiilse  imprisonment,  admissil 
others  toough  made  in  their 
374. 
but  not /or  the  others.  I^ 
of  owner  of  land,  made  after 

inadmissible  to  prove  Hiat  defendant 
committed  trespass  by  his  cwmmnnd. 
385. 
of  bankrupt  before  his  bankmplicyy  wlie- 
ther  admiawhie  to  prove  the  tnding. 
420. 
during  continuance  of  act  of  bank- 
ruptcy, admissihle.  424. 
admissible  to  prove  intent  with  wUch 
he  departed  from  dweDingJioiiae. 
425. 
of  petitioning  creditor,  when  sdmissihlp, 

m  actions  by  assignees.  453. 
of  assignor  of  goods,  at  time  of 
ment,  admisMhie  to  pnse  fisod. 
DEGREE 
of  Court  of  Chancery,  how  prated.  57. 
See  Chancery. 
evidence  between  what  parties.  106L 
DEDICATION 
of  way  to  public,  piesaniption  oC  17«  18L 
See  Preoumpiion. 
DEDIMUS  POTESTATEM 

preparing,  a  taxable  item.  197. 
DEED 
proof  0^  by  eoonterpart,  notiee  te  F*^ 

duoe  unnecessary.  2.4. 
what  sufficient  search  to  let  in  seconda 

ry  evidence  oC  3, 4. 
date  0^  maybe  varied  fay  parol  evidniee. 

10. 
parol  evidence  admissible  to  prove  ftMd 
in.  Id, 
and  to  explain  ambiguity  in  ancignf 

deeds.  11. 
oHter  in  modem  deeds.  Id, 
necessary  to  diachaige  written  csntnet 

after  breach.  11,  VL 
execution  piesumed  ailer  thirty  yean.  1^ 
lost  deed,  plea  of  right  of  way  by,  evi- 

dence  under.  16. 
admission  of,  in  answer  in  Cbanoery,  not 

proof  of  execution.  36. 
receipt  in,coQcluaive.  26. 

ef^  if  indorsed.  Id,  See  Admi$mmu, 
execution  of^  in  action  of  covenant;  ad- 
mitted by  payment  into  court  32. 
recitals  in,  against  whom  admissible.  3^ 
variance  in  statement  at,  49. 
in  omitting  eaoeption.  H 
no  vnrianoe  if  vary  words  are  ait  ool 
under  a  teMMHM.  Jke.  id. 
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DEED— conttfHM^ 

nor  that  &  proviio  not  inoorporalied 
with  covenant  is  omitted.  la, 
mUeas  referred  to  in  covenant.  Id* 
may  be  stated  according  to  legal  ef- 
lect.  Id, 

as  omitting  wife  as  party.  /</. 
of  legal  CTOct  misstated,  how  ad- 
advantage  may  be  taken  of  it.  Id. 
immaterial  yarianccs.  50. 
party  misdescribed  in  deed,  but  sign- 
ing by  right  name,  properly  declar- 
ed against  in  that  name.  Id, 
proof  of  in  general.  64. 
production  under  tuhpmna  duc€9  tecum. 

SecSubptma, 
attesting  witness  must  be  called.  Id. 

See  Wiine99. 
execution,  how  proved.  66.    See  Exe- 
cuHmL 
when  dispensed  with.   70.    See 
Exeeutton^  and  Addenda, 
handwriting,  how  proved.  68.    See 

Handwriting. 
custody  of  ancient  writings.  72.    See 

CuAtdy. 
may  be  proved  by  the  attoraey  who 

has  attested  it  92. 
where  an  attorney  is  bound  to  prodnee 
his  client's  deeds.  Id, 
stnapson.  127. 

of  oompositian,  when  &  defence  in  as- 
sumpsit 149.  See  Aeeord  amd  Satia- 
factum, 

DEFAMATION 

action  fat, 

evidence  of  character,  when  admissi- 
ble in.  37,  8a    See  Charaeter, 
proof  of  part  of  cause  of  action  su& 

dent  47, 285. 
right  of  beginning,  where  a  justifica- 
tion ii  pkaded,  without  general  is- 
sue. 132. 

proof  of  the  speaking  of  the  wofds. 
285.  * 

material  part  sufficient  /d 
unless  the  port  not  proved  qual- 
ify the  others.  Id. 
spoken  by  way  of  interrogation, 
will    not  support  affirmative 
words.  Id, 
spoken  in  foreign  hngiiage  will 
not  support  avermeot  m  Eng- 
lish  words.  Id. 
other  instances  of  variance.  Id, 
proof  of  the  Ubel.  285. 

omisBion,  when  material  Id, 
proof  of  publication  of  UbeL  266. 
production  of  libel  in  defendants 
handwriting,  semUe  /irtm^/a. 
ei«  evidence  of  puUieation.  Id, 
■o  printing  a  libel  Id. 
poblicatiop  to  phimtiff  himself, 
■ot  actionible*  JUr 


,  DEFAMATION-^^CDitftitiMd: 


•  publication  by  governor  of  cobny 
to  the  law  officer.  Id, 

publication  by  servant  Id, 

delivery  of  nevropaper  to  officer 
of  stampuoffice.  Id, 

accounting  with  such  officer  for 
stamps.  Id. 

copying  of  libel  hv  defendant's 
daughter  not  sufficient  Id. 

delivery  to  reporter  of  newspa* 
per.  287. 

putting  into  the  post-office  a  de- 
livery in  the  county  in  which 
put  in.  Id. 

pro(^  of  publication  of  libel  con- 
tained in  newspaper,  stat  38 
Geo.  in.  c.  7a  287. 
proof  of  introductory  averments.  289. 

must  be  proved,  unless  immateri- 
al to  the  character  of  the  Ubel 

cases  where  the  averment  has 
been  held  material  290,291. 
where  the  words  are  averred  -to 
have  been  spoken  of  and  con- 
cerning the  pkintifl^  in  a  par- 
ticular character.  291. 
proof  of  inuendo.  293. 
proof  of  malice.  293. 

presumed  in  case  of  defamatory 

words.  Id. 
must  be  proved,  where  the  words 
are  primd  facie  excusable.  iH. 
proof  of  other  words  or  libels.  293. 
admissible  to  show  anifiitts.  Id* 
but  other  tibels  must  refer  to  that 

in  question.  2D4. 
not  admissible  where  libeUow 

intent  unequivocal  Id, 
other  words  may  be  proved  by 
the  defendant  to  be  true.  Id, 
proof  of  plaintiff's  good  character.  294. 

not  admissible.  Id, 
proof  of  damage.  Id. 

words  actionable  in  themselves 
require  no  evidence  of  damare. 
proof  of  special  damage,  /a. 
must  be  natural  consequence 
of  words  spoken,  and  not 
too  remote.  Id, 
Defence, 
evidenoe  to  diqnove  introdnetoiy  alle- 
gation. 5l6. 
eindenoe  to  disprove  the  maHos,  where 
admissible  under  the  general  issue. 
295. 
words  spoken  by  member  of  Par- 
liament in  his  place.  Id. 
words  spoken  in  the  taaxm  of  a 
judicial  proceeding.  Id, 
where  the  privilege  is  exoeMl^ 
ed.  Id, 
werdi^poken  in  eonfidenoe.  Id- 
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DEFAMATION— eMenroai. 

hondjidt  chmcter  of  lenraiit. 

Id. 
moral  adTJoe.  996. 
words  ipoken  with  the  view  of  in- 
veetigating  a  tktit  in  which  the 
party  ia  interealed.  397. 
whether  puhlication  of  prooeedinga 
of  court  of  justice  containing  <m- 
famatory  matter  b  actionable  Jd, 
of  preliminaij  prooeedinjfa  ac- 
tionable. Id, 
but  evidence  of  them  may  be 
given  in  mitigation.  Md, 
that  tM  libel  ia  a  fair  criticism.  Id. 
proof  of  truth  of  libel  inadmiauUe  un- 
der ffcneral  issue.  398. 
proof  that  the  words  were  first  spoken 
by  another  inadmissible  under  gen- 
eral issue.  Id. 
bow  pleaded.  Id. 
evidence  in  mitigation.  Id. 
general  evidence  of  plaintiff*s  bad 

character  inadmissible.  Id. 
other  libels  paUisbed  by  plaintiff 

inadmissihle.  Id, 
matters  not  pleadaUe  in  justification 

admissible.  Id, 
evidence  to  disprove  malice,  when 
admissible  under  the  genoal  is- 
sue.  Id. 
accord  and  satisfiictian.  Id. 
whole  publication  must  be  read.  Id. 
DEFATJLT 
judgment  by,  efliect  oC  34. 
defendant  suffsring  judgment  by,  where 
competent  witness.  ^  89.    See  WU- 


DB6REE 

in  physic,  how  proved.  S92. 
DEGRADING  QUESTIONS 
witness  not  compeUaUe  to  answer.  97. 
See  Witfuss. 
DELIVERY 
of  deed,  when  presumed.  67.  * 

how  [Moved.  Id. 
of  goods,  proof  of  211  to  316.  See  Chads. 
partner,  wife,  agent,  servant,  in  cases 
within  the  statute  of  frauds.   317, 
318,319.    See  FraudB,  Statute  of. 
of  goods  to  carrier.  379. 
DEMAND 
of  goods,  proof  of  averment  of  ready  and 
willing.  309. 
thoorh  made  by  servant  sufficient 

where  made  in  writing  and  by  parol  at 
same  time,  sufficient  to  prove  the  lat- 
ter. 1. 

in  action  in  note  payable  on,  demand 
need  not  be  proved.  175. 

when  neceasary  in  debt  for  doable  value. 
330. 


DEMAND^-sMttimicd. 
necessary  at  eamwann  law,  in 
ibr  non-payment  of  rent  340. 
dispensed  with  by  slat  4  Geo.  TL 
340. 
and  refiisal  when  evidenoB  of  oonvw- 

Bion.  404.    See  Trovwr. 
of  perusal  and  copy  of  warrant,  in  ac- 
tion against  oonstaMes,  dtc.  456^ 
457. 
DEMISE 
covenant  fcrenjoyment  implied  in  wonl 

demite.  315. 
in  ejectment, 

how  laid.  334, 325.  See  Ejeetmemt. 
from  year  to  year,  presumed  fitan  pay- 
ment and  receipt  of  rent  336b 
and  by  acknowfedgment  of  rent. 
331. 
meaning  of  the  words  **  demise  not  fir 
one  year  only,  but  from  year  to  year.** 
Id. 
and  of  tiie  words  **demise  fir  « 
year,  and  afterwards  fiem  year 
to  year.**  Id. 
what  instruments  amount  to  an  actoal 
demise,  or  to  an  agreement  to  demiee. 
Id. 
how  laid  in  ejectment  by  surrcndene  of 

copyhold.  347. 
in  ejectment  by  executor,  may  be  hud 
between  testator's  death  and  probate 
granted.  349.  • 

so  m  case  of  administrationl  Id. 
evidence  o^  on  plea  of  non  demitii  in  re- 
plevin. 355. 
DEMURRER 
to  bill  in  equity,  effect  o£  34. 
at  law  as  an  admission.  Id. 
to  evidenee,  when  it  lies.  134. 
DEPARTING  THE  REALM.    Seejlct 


^  Bankrupteff. 
DEPOSIT 


reeoverahfe  ia  action  by  vendee  or  ven. 

dor.  139. 143. 
proofof  payment  oil  140. 
DEPOSITIONS 
of  persons  as  to  public  rigfati,  when  ad» 

missiUe.  31.    See  Heirway, 
of  witness,  not  evidence  as  admissians 

against  party  who  does  not  cros»«z- 

amine.  26. 
office  copies  when  evidence.  55. 
taken  at  judge's  chambers,  how  proved. 

55. 
of  witness  since  dead,  on  trial  between 

same  parties,  how  proved.  58. 
in  CSiancery  inadmissible,  without  proof 

of  bill  and  answer.  M. 
unless  ancient,  and  bill  and  answer 

when  admiasiUa  without  proof  el 
aasww.  H. 
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DEPOSinONa    cmfimnJ. 

ander  ordfr  of  CSuaoay,  i/dmiwri^ 
Me  without  WH  or  answer.  Jd. 
takon  under  commimion.  Id, 

must  appear  that  wHneae  is  dead,  iiv- 
sane,  or  absent.  Jd, 
in  India.  59. 
only  evidence  between  the  same  partieB. 

99. 
in  ChanoeiTt  evidence  between  what  par. 

ties.  10& 
under  commission  of  bankrupt,  when 
made  evidence.   413.    See  Anigneu 
f^  BankrvpU. 
in  bankrupUnr,  entered  on  record.  434. 
DEPUTATIONS 
entry  of,  in  books  of  clerk  of  the  peace, 
admissible.  112. 
DESCENT 
proofed  in  ejectment  by  heir.  343.  See 
Htir, 
DESCRIPTION 
matter  oA  must  be  proved  as  hud.  47. 
50,  51. 
DETERMINATION  of  SUIT. 

proof  of.  301.  305. 
DEVASTAVIT 

evidence  in  action  sursesting.  471. 
DEVIATION 
what  amoonts  to  in  actions  on  policies  of 

insurance.  189. 
ftom  special  contract,  efiect  o£  291. 
DEVISEE 
wiien  he  may  fpn  notice  to  quit,  under 

special  proviso.  336. 
evidence  in  ejectment  by  devisee  of  free- 
bold  interest  345. 
seisin  oT  testator.  Id  343. 
execution  of  will  72.  345. 
determination  of  prior  estates.  345. 
refiisal  to  take  estate  no  bar  to  sub- 
sequent ejectment  Id, 


ibtgery  of  wilL  Id. 
incapacity  of  testator.  U, 
revocation  by  subsequent  wiU.  itf. 
by  other  writing.  34& 
by  canoellation.  Id 
by  implication.  Id 
evidence  in  ejectment  by  devisee  of  lease- 
hold inte^M.  347. 
execution  of  lease.  JUL 
probate  of  will.  Id. 
assent  of  executor.  Id 
evidenoe  in  ejectment  by  devisee  of  copy- 
hold.  347. 
proof  of  admittance.  Id  See  AdmiU 
tanee. 
by  original  rolls  or  copy.  Id 
liability  of;  under  Stat  3  W.  &.  M.  c.  14. 
473. 
DIPLOMA 
ei  doctpr  €■  phynCf  how  proved.  999L 
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DIRECTION 

of  bill,  variance  in,  proof  oC  149. 
DISCHARGE 

of  insolvent,  plea  o^  and  evidence.  244. 
DISCLAIMER 
waiver  of  notice  to  quit,  when.  339. 
by  devisee.  345. 
DISCONTINUANCE 
rule  for,  sufficient  proof  oi  terminating 
suit  in  case  for  malicious  arrest  305. 
whether  proof  of  malice.  306. 
created  by  fine  of  tenant  in  taU.  326. 
entry  upon  land  when  barred  by.  353. 
how  proved.  354. 
DISSEISOR 
fine  by,  with  proclamations,  renders  ac- 
tual entry  necessary.  328L    See  Fhu. 
DISSEISEE 
may  maintain  trespass  after  entry,  by  r^ 
lation.  381. 
DISSEISIN 
entry  upon  lands,  when  barred  by  dis« 
seisin  and  descent  cast  353. 
there  must  bea  wrongftil  ouster.  Id 
cases  in  which  descent  cast  will  not 

toll  an  en^.  Id. 

DISTRESS.    See  ExuMnve  DUtreit. 
when  a  waiver  of  notice  to  quit  338. 
when  a  waiver  of  forfeiture  of  lease.  341. 
pajrment  to   superior    landlord   under 
threat  of;  good.  356. 
party  distraining,  and  remaining  in 
possession  above  five  days,  a  tres- 
passer for  the  excess.  384 
DISTRIBUTION 

course  of.  469. 
DITCH 

presumption  as  to  ownership  of.  382. 
«  DIVERS  DAYS  and  TIMES," 
efiect  of  this  averment  in  pleading.  309. 
391. 
DIVINE 
not  privileged  from  disdosing  confiden- 
tial communications.  91. 
DIVORCE 
liability  ofhusband  for  debts  of  wife  after. 

215.    See  We. 
by  Jewish  law,  how  proved.  60. 
a  men$d  et  tkoro  does  not  render  wife 
liable  tmfeme  mAe,  241. 
Mer  a  divorce  ab  itdti^  Id. 
DOCK  WARRANT 

eridenoe  of  ownershipi  179. 
DOCKET 
notice  oC  not  of  itself  notioe  ot  mtit  ^ 
bankrupt^.  446. 
DOCTOR  of  LAWS 
proof  of  being,  by  books  of  univerdty . 
292. 
DOCTOR  of  PHYSIC 
imwfof  being.  292.    Qce  PJky$idan. 

evidnoe  in  telion  fer  daaiafa  by.  275. 


Me 


DOMESDAY  BOOK 

when  ftdmianble.  109. 
DORMANT  PARTNER 
liabitity  oC  212.  314.    Sec  Fanner. 
naa>joinder  of  as  defendant  oannot  be 
pleaded  in  abatement.  237.    See  Ad- 
denda. 516. 
with  plaintiff'  not  competent  witnesB  finr 

him.  89.  9a 
■hare  o£,  within  stat  6  Geo.  IV.  c.  16, 
572,  as  to  reputed  ownership.  441. 
DOUBLE  RENT 
•tat  11  Geo.  II.  c.  19.  321. 
nolioe  need  not  be  in  writing.  321. 
muit  give  a  fixed  time.  Id» 
•tat  only  applies  where  tenant  has  power 

to  give  notice.  Id. 
on  avowry  fi>r,  defendant  caxuMit  recover 
■ingle  rent,  355, 356. 
DOUBLE  VALUE 
statute  4  Geo.  IL  c  2a  319. 
pfoofof  determination  of  term  and  of  the 
demand.  Jd. 
if  by  notice  to  quit  no  demand  ne- 
cessary. Md, 
aliter  where  tenant  holds  over 
after  determination  of  term 
certain.  Id* 
where  demand  necessary,  dou- 
ble value  recoverable  only 
fiom  time  of  demand.  Jd. 
iltion   ■jRVou'^  husband  on  holding 

over  of  wife.  Id. 
reoeiver  appointed  by  court  of  chan- 
cery may  make  demand.  Id, 
defence, 
waiver  of  notice  to  quit  or  demand. 

Id. 
recovery  in  ejectment  no  bar.  321. 
tenant  holdinff  over,  under  claim  of 
right,  not  within  stat.  Id. 
DRAWEE 
declarations  of  when  admissible.  23. 173. 
presentment  to.  157. 
competency  of.  173. 
DRAWER 
when  discharged  by  non-presentment  of 

bill.  157. 
when  discharged  by  time  given  to  ac 

ceptor.  171. 
competency  of.  172.    See  WUnest. 
DURESS 
money  obtained  by,  recoverable  in  action 

for  money  had  and  received.  331. 
tdmJBsians  obtained  by,  not  evidence.  35. 
must  be  speciaUy  pleaded  in  covenant. 
311. 

avoids  a  will.  345. 
DYERS 
whether  they  hare  a  generd  lin.  409. 


E. 


EARNEST 
what  amounto  to.  919. 


EASE  and  FAVOUR 
proof  of  p(ea  of  in  action  on  bail  boniL 
317. 
EASEMENT 
presnmptxve  evidence  of  right  to.    I6L 

See  Prcsumptum. 
cannot  be  granted  by  paraL  265. 
BAST  INDIA  COMPANY 

copies  of  books  of  admissible.  61. 
EOCLESIASTICAL  CX)URTS 
proceedings  of,  how  proved.  59. 
eflect  of  sentenoes  in.  102. 

conclusive  where  the  court  has  ezehi- 

sive  jurisdictions.  Id. 
sentence  in  suit  of  jactitation  not  con* 

elusive.  Id. 
probate  mnted  by,  conclusive  tiD  re- 
pealed.  103. 
payment  to  executor,  who  baa 
got  probate  under  ftiged  will, 
good.  Id. 
it  may  be  shovm  that  court  had  no  jOp 

risdiotion.  Id. 
or  that  seal  is  fiirged.  Id, 
aZiter  as  to  wilL  Id. 
EOCLESIASTICAL  JURISDICTIONS 

limits  of  judicially  noticed.  40. 
ECCLESIASTICAL  TERRIER 
when  admissible.  63. 
proper  repository  o£  72. 
EFFECT  of  EVIDENCE 

from  99  to  116.    Bet  the  vmrimM  hmdM. 
EFFECTS 

acceptance  jMimd/oete  evidence  oC  157. 
when  want  of^  will  excuse  notice  of  ^f»- 

honour.  163. 
bill  made  payable  at  drawer's,  primd 
/acie  evidence  of  want  of.  164. 
EJECTMENT, 

right  of  beginning  in,  by  person  daim- 
.  ing  under  a  will  or  by  heir  at  law. 

m.  133. 
general  evidence  for  plaintiff  in.  323. 
proofof  sufficient  title.  324. 

plaintiff  must  recover  on  streng;th 

of  his  own  title.  M. 
twenty  years'  possession,  good  title. 

Id.    And  see  Addenda.  517. 
possession  good  title  against  wrong- 
doer. 32l 
tenant  estopped  fitvn^dispnting  land- 
lord's title  or  by  an  award.  Id. 
right  ofentij  must  appear.  /dL 

sufficient  if  at  time  of  demise.  Id. 
title  must  appear  at  time  of  demise. 
Id. 

heir  may  la^  demise  on  day  of 
ancestor's  death.  Id. 

so  poothumoQS  son.  Id. 

on  entry  to  avoid  fine,  demin 
must  be  laid  after.  Id. 

demise  how  laid  incases  where 
tenant  came  kwifaDy  Into 
1.325. 
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EJECTMENT— «ofififi««r. 

incaseoftenaney  aft  wiS. 

Id. 
in  caflcof  mortgoiie.  Id. 
tenant  for  lifb  and  remainder- 
man joint  demise  by  bad.  Id. 
*  jcintenonts  and  parcencm  may 
■over  or  join  in  demise.  Id, 
payment  ot  entire  rent  to  a^nt 
of  lessors,  of  ploiAtifT,  evi- 
dence of  joint  title.  Id. 
tenants  in  common  most  sever. 

Id. 
corporation,  demise  by,  no  ac 
tiial  deed  need  be  proved.  Id, 
plaintiirmust  prove  a  legH  title.  3i5. 
in  whom  tbe  legal  estate  resides  in 
case  of  conveyance  to  nses.  ItL  See 
C^ses. 
and  in  case  of  devises  in  trust 
Id.  336.    See  Thut. 
presnmptian  of  conveyance  to  cestui 
pie  tnuL  336.    See  Prewmplwn. 
presumption  of  surrender  of  satisfied 
terms.  Id. 
proof  of  entry  to  avoid  a  fine.  33a    See 

Fine. 
proof  of  actual  ouster,  when  necessary. 

33a    See  Ouster, 
proof  of  defendant's  possession  of  the 

premises.  339. 
proof  of  the  local  situatioii  of  the  pro- 
mises. Id. 
variance  in  description  of  parish.  /<2. 
eividence  in  ejectment  by  landlord.  330. 
See  Landlord. 
proof  of  the  contract  of  denuse.  Id. 
See  Leage. 
whether   an  instrument  b  a 
lease  or  an  agreement  331. 
See  LeoMe. 
tenancies  at  will  and  cases  of 
kwfUl  ponession.  333.  See 
TVmml  at  Will    And  Ad^ 
dtnda.  517. 
pioof  of  notice  to  quit  333.    SeeAMes 
feottit. 
how  proved.  Id. 
at  what  time  given.  U* 
by  whom.  335. 
to  whom.  33a 
ibrmo£  Id. 
service  o£  837. 
waiver  of.  33a 
when  dispensed  with.  339. 
evidence  on  forfeiture  of  lease.  UL  See 
ForftituTt. 
waiver  of  fiirftiture.  341. 
Ofvidenee  in  ejectment  bj  heir.  348.  See 
ikir. 
proof  of  seisin.  U, 
p^oof  of  deeeent  Id* 

iUegitinitfy.  844.  See  AivMmMy. 


EJECTMENT    cenliausrf. 
evidence  in  ejectment  by  devisee  of  &«•• 
hold  interest  345. 
deftnce. 

will  void  from  idiocy  or  non^iMine 
memory.  Id, 
revocation.    Id.    See  iZceoM* 
turn. 
evidence  in  ejectment  by  devisee  of  least- 
hold  interest  347. 
evidence  in  ejectment  by  devisee  of  copy- 
hold. Id.    See  Copyhold. 
evidence  in  ejectment  by  mortgagee.  34a 

See  Mortgagee. 
evidence  in  ejectment  by  tenant  by  degit 

Id.    SeeEhgiL 
evidence  in  ejeOment  by  oonuseeof  sta- 
tute merchant  or  staple.  Id. 
evidence    in   ejectment   by   guardian. 

349.. 
evidence  in  ejectment  by  executor  or  ad» 

ministrator.  Id. 
evidence  in  ejectment  by  parson.  850. 
competency  of  witnesses.  350.  See  WiU 

neoo. 
defence. 

general  nutters  of  defence.  351. 
entry  barred  by  statute  of" 
Id,    See  Entry. 
by  disseisin  and  descent  eai*.  853. 

See  Dissetstfi. 
by  discontinuance.  JUL    See  Di9* 
eontinuaneo. 
execution  in.  354 

judgment  in,  whenevidence  and  fer  what 
purposes  in  trespass  ftr  mesne  profits 
3^3,  333. 
recovery  of  meme  profits  in  efeotnml 
under  Stat  1  Gea  IV.  c  87.  XM. 
ELEGIT 
proved  by  copy  of  judgment  rail.  5a 
evidence  in  ejectment,  by  tsnant  by  ela> 
git  348. 
ENCStOACHMENT 

on  waste.  353. 
ENDOWMENT 
of  vicarage,  what  seoondaiy  tfidioet  oC 

presumption  o^  when.  14 
ENLARGEMENT  of  TIME, 

proof  oC  in  action  on  award.  ISa 
ENTRY 
plaintiff  must  prove  right  oC  at  tlmt  of 

demise,  in  ejectment  334. 
but  sufficient,  though  divestoa  beftre 

triiL  Id. 
actual,  when  neceesary  to  avoid  a  fins 
levied  with  proclamstinns.  3Sa    See 
Fine. 
when  barred  by  the  statute  of  Umitatiana. 
351. 
possession  must  be  adveras.  JUL 

whera  possession  of  th>  ftK^'m 


MS 


hides. 


the 

tiff:  /d 
as  in  ilaitMiicit  by  yaonger  ■». 

Jd» 
or  potwiim by  piroeiier,&c  l!i. 
onleM  there  be  actual  coster. 
Id, 
where  the  estate  of  him  in  poasee 
sion  and  of  the  leasor  are  parta  of 
the  same  estate.  U. 
as  particokr  tenant  and  remain 

der  man.  Jd, 
or  landlord  and  tenant  Jd, 
where  the  relation  of  tmstee  and 
cestui  pie  tmtt  exists.  U, 
in  easeofmor^fafor  andmortgagee.  353. 
what  will  make  an  adverse  poooessinn 
of  the  waste  as  against  the  lord.  Jd. 
what  will  make  an  adverse  possession 
of  the  waste  as  against  the  tenanfs 
lessor.  Mdt, 
coostmctaon  of  the  statote  of  limits. 
tioDs,  and  of  the  aaving  clanses.  Id. 
353. 
when  tolled  by  djasfiisin  and  descent 

cast  353. 
effect  o£,  in  revesting  possession  ab  tm- 
tio.  381. 
•ctnal  entry  when  necessary  to  maintain 
trespass  for  mesne  profits.  393. 
EQUITY.  See  Chancery. 
equitahle  title  insufficient  in  ejectment 

3S85. 
where  an  equitable  or  legal  estate  is  cre- 
ated by  devises  in  trust  Id.  See  TVtist 
ESCAPE 
evidence  in  action  against  sheriff  for 
escape  on  mesne  process.  490. 
proof  of  the  deU  due  from  party  ar. 

rested.  491. 
pioof  of  the  issuing  and  deliveiyof 

the  process  to  sheriff.  Id. 
proof  of  the  arrest  Id. 
proof  of  the  escape.  Id. 
^  defence.  Id. 
evidence  in  action  against  alMriff  ftr  es- 
cape in  execution.  493. 
proof  of  arrest  Id. 
proof  of  escape.  493. 
defence.  494. 
ESCROW 

what  delivery  will  make  an  escrow.  68. 
ESTOPPEL 
of  defendant  on  pica  of  misnomer,  by 
havini^  put  in  bail  in  wrong  name.  239. 
by  acquittance  under  seal.  14. 
when  admission  operates  as.  35. 
judgment,  to  operate  as,  must  be  plead- 
ed. 103. 
EVICTION 
a  defence  in  use  and  occupation.  146. 
so  of  part,  if  tsnaatgives  up  the  residue. 
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EVICTION— esnCliMsd. 
but  if  he  remains  in  posMMsoB  of  !«■»- 
due,semUeliahIe/rrstanfe.  Id, 
oCnndertenant,  eviction  of  tenant  Md, 
evidence  under  mil  mtbel   in  ddii  fir 
rent  319. 
EXAMINATION.  See  WUmm. 
of  party  andservantaunderstat  7  and  8 
Gea  rV.  c.  31.  504. 
EXCESSIVE  DISTRESS 
evidence  in  action  fer.  307. 
ferm  of  action.  30a 
must  be  in  case.  U. 

alleged  exception,  li. 
where    rent    ho 
plaintiff  may  waive 
bring  case.  Id. 
proof  of  tenancy  and  lent  doe.  306L 
exact  rent  due  not  maAeriaL  id. 
situation  of  premisea  must  be  pnw- 
ed  as  laid.  Id. 
proof  of  the  distress.  30& 
not  necessary  to  show  goods  takes 

away.  Id. 
what  is  a  sufficient  seimre.  ML 
aiet  of  bailiff  connected  with  dated- 
ant  309. 
proof  of  excess  of  the  diiU  im  309. 

value  of  the  goods  seised.  Jd. 
defence. 
entire  chattel,  and  no  other  to  be 

seised.  309. 
recovery  in  replevin  lor  ssme  tak- 
ing. U. 
no  defenoe  that  plaintiff  interfered 

in  sale,  duu  310. 
defendant  not  bound  by  his  nelioe 
of  distress.  Id. 
broker  incompetent  witness  fer  d» 
fendant  310. 
EXCEPTION 
omission  of^  in  statement  of  contiifllt  n 
fetal  variance.  44 

in  statement  of  deed.  49. 
EXCEPTIONS,  BILL  OF 
where  it  lies.  135b 
ibrm  of.  507. 
EXCHEQUER 

efiect  of  judgments  in  rem  in.  104. 
EXCISE 
copies  ofbooks  of  admissible.  61. 

efiect  of,  in  evidence.  112. 
evidence  in  actions  against  officers  oC 

460.  See  Cttateme, 
judgment  of  ffntnmissinpers  o^  ooiicla> 
nve.  104. 
EXECUTION 
in  ejectment  354. 
property  in  goods  divested  on  eiceeatian 

executed.  397. 
where  debtor  is  taken  in  execution,  thert 
is  no  good  petitioning  creditor's  debt 
•gainst  goods  of  bankrupt,  when  vi^id 
by  6  Geo,  IV.e.iaa.61.  445. 
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EXECCmON— eontHweii. 

wltBl  it  an  execntkn  within  the  itat  6 
Anne,  c  14. 488. 
EXECUTION  OF  DEED,  Slc 
how  pf  oTed*  66. 
acknowledgment  by  pertj  to  witnew, 

Boflicient.  Id, 
■ealing  and  delivering  may  be  pre- 
sumed. Jd, 
blank  need  not   be  proved  to  have 
been  filled  np  at  time  of  ezecutian. 
Id, 
identi^  must  be  proved.  Id,  67. 
impemct  reoaUection  of  witness.  67. 
eonlinji;  need  not  be  in  witness's  pre- 
sence. Id, 
one  aeal  in  deed,  executed  by  two, 

sufficient*  Id, 
•liter  under  execution  of  power.  Id, 
sealing  and  delivering  presumed. 
Id, 
delivering  how  proved.  67. 
by  corporation.  68. 
•  by  virtue  of  power  of  attorney.  Id, 
m  general,  power   must  be  by 

deed.  Id, 
when  it  makes  deed  operale  as  an 

escrow.  Id, 
by  marksman,  how  proved.  Id, 
admitted  by  payment  intooourt  in  action 

of  covenant  33. 
wfaoi  attested  by  attorney,  he  is  not  pri- 
vileged from  giving  evidence.  99L 
proof  of,  when  dispensed  with.  70. 
when  it  is  30  yean  old.  Id, 
if  fiom  proper  euatody.  Id, 
witnesBi  if  alive,  need  not  be  called. 
Id. 
unlepaincaseofrasure.  JU, 
where  party  calling  fyr  it  claims  an  in. 
terest  onder  it  70,  71.     And  see 
Addenda.  517. 
replevin  bond  admissible  a^fainst  she- 
riil|  in  action  ibr  taking  insufficient 
pledges,  71. 
by  mle  of  court,  or  admission  of  the 

party.  LL 
where  deed  b  in  possession  of  defend- 
ant, who  pleads  non  at  factum^  and 
does  not  produce  it  on  nodoe.  Id, 
in  case  of  lost  bond.  Id. 
but  if  witnesses  known,  they  must 
becaUed.  Id, 

in  case  of  deed  enrolled.  Id,  73. 

EXECUTOR 
eifect  of  pleading  the  general  issue,  in 

action  by,  33. 
in  trust,  a  competent  witness.  85. 
bound  by  verdict  against  his  testator. 

100.  ^^^ 

WMj  indorse  btBs  of  his  testator.  155. 
hUiaceepled  by  testator  must  be  pie- 
*  sented  to.  158. 

MtiMofdiaboBoorto.  160. 


by  or  against 


EXECUTOlt— eoR<imied. 

setoff  incase  of  actioQ 

253. 
not  affected  by  writteu  acknowledgment 

of  c&«xecutor,  taking  case  out  of  sta- 
tute of  UmitatioDs.  255. 
acknowledgment  of  debt   to,  will  not 

support  count  on  promise  to  testator. 

258. 
to  charge  him  as  assignee  in  covenant, 

it  must  appear  that  he  ho  entered. 

312. 
notice  to  quit,  by  one  of  several  under 

special  proviso,  bad.  336. 


proof  of  assent  by,  in  ejectment  by  de- 
visee of  term.  347. 
evidence  in  ejectment  by.  349. 
competent  witness  in  ejectment  351. 
cannot  have  action  for  breach  of  promise 
of  marriage,  unless  personal  estate  be 
damaged.  193. 
of  attorney,  need  not  deliver  a  signed 

bilL  199. 
may  recover  ibr  trespeas  committed  be- 
fore probate.  377. 
property  vests  in,  on  testator*B  death.  398. 
where  an  executor  de  mm  tart  can  give 
evidence  of  due  administration  in  re* 
duction  of  damages  in  actkm  by  right- 
ful executor.  412. 
disposing  of  his  testaiar*s  stock  does  not 
become  a  trader  within  the  ba]ilm:qit 
law.  421. 
goods  in  bankmpt*s  possessian  as  exe- 
cutor, will  not  pass  to  assignees  under 
6  Ck».  IV.  c  16,  s.  72.  4& 
^dence  in  actions  by.  461. 
proof  of  representative  title  when  ne- 

oessaiy.  Id, 
where  puuntiff  declares  on  panae  of 
action  in  testator's  time,  and  makes 
profert,  general  issue  admits  his  ti- 
tfe.  Id, 
bat  only  the  title  stated.  462. 
title  in  such  case  must  be  denied  by 
plea./ii. 
where  plaintiff  dedarea  on  cause  of  ac- 
tion in  his  own  time  and  makes  pro- 
fert, general  issue  does  not  admit  tiUe. 
Id. 

proof  of  probate  or  letters  of  adminis- 
tration. 463. 
where  letters  of  administratioa  are 
void  or  voidable.  Id, 
hona  natahilia  what  are.  Id. 
where  probate  is  void  or  vuidaUe. 

464 
firgeij  of  probate.  Id. 
in  action  by  several,  proof  of  probate 
toonebevidenoeoftitleofalL  Id, 
defence. 

statute  of  limitatiana.  465, 
payment,  Id, 

toe■scutar'Ulldar  Arced  wiO.  flood.  iSL 
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EXECUTOR— ciiilimiirf. 

Mer  where  loppoied  teitiftor  is  liv^ 
in^.  Md, 
evidence  in  action  against  ezeeotor  de 

•on  fort  Id, 
non-joinder  as  plaintilF  of  another  ezocu- 
tor  must  be  pleaded  in  abatement  Md. 
competency  of  witnesses.  Id. 
evidence  in  actions  against  466. 
no  action  maintainable  for  distribative 

share.  Id, 
evidence  on  plea  of  fw  unque$  execu- 
tor. Id, 
admits  cause  of  action.  Id, 
proof  of  probate.  Id,  59. 
sofficient  to  show  defendant  exe- 
eutor  de  ton  tort,  466. 
evidence  on  ptene  ^dminutraviL 
proof  of  assets.  467. 
issue  on  plaintiff.  Id. 
in  ease  of  asMts  ajier  writ  sued 
out,  plaintiff  must  reply  special- 
ly. 467. 
inventory  proof  of  assets.  Id. 
copy  of;  signed  only  by  apprais- 
ers, not  evidence.  Id. 
whether  necessary  to  prove  that 
the  debts  in  the  inventory  have 
been  paid.  46a 
when  submission  to  arbitratiai  is  evi- 
dence of  assets.  Id. 
admission  that  debt  was  just,  no  evi 

dence.  Id. 
nor  piyment  of  interest  on  bond.  Id, 


EXECUTORS  DE  SON 

anflicimt  to  prove  deftndaiit  ww^uim  d^ 
mm  fort,  in  actions  against  ezecoclors. 
466. 
what  acts  will  make  a  man  exeeiilor  de 

mm  tort.  466,  467. 
cannot  retain  for  his  own  debt  469. 
EXEMPLOTCATION 
proof  of  record  by.  54.    See  Reetrd, 
proof  of  decree  in  Qumcery  by.  57*^ 
of  probate,  in  case  of  loss.  60. 
of  letters  of  administration.  Id. 
not  evidence  of  devise  of  lands.  73. 
EXTENT 

old,  regularity  o^  presumed.  56, 57. 
EXPENSES 

of  witnesses.  76. 
EXPULSION 
evidence  on  plea  of|  in  action  of  cove- 
nant 310. 
evidence  under  plea  of  nil  dAtt  in  debt 
for  rent  319. 
EXTORTION 
money  obtained  by,  recoverable.  981. 
evidence  in  action  for,  against  sheri£ 
498. 
EXTRAS 
value  or,  when  recoverable.  999. 

F. 
FACTOR 
presumptive  evidence  of  having  aooomit- 
ed  for  goods  to  be  sold  on  conunissiflBB 
15. 
probate  stamp,  presumptive  proof  of]    selling  goods  without  disclosing  princL 

pal,  purchaser,  in  action  by  latter,  may 


Id. 

amount  of  damages  must  be  proved. 

Id. 
on  ffenf  aJminisfromf,  if  some  of  the 
•zeeotors  have  no  assets,  they  are 
entitled  to  verdict  Id. 
evidence  in  answer  to  proof  of  assets. 
Id. 
pajrments,  course  of  distribution. 

463. 
after  action  brought,  cannot  be  gi- 
ven  in  evidence  under  jitoie  ad- 
mhuttravit.  Id. 
creditor  admissible  to  prove  the 

debt  and  payment  Id. 
attesting  vntness  to,  in  case  oi 
bonds,  must  be  called.  Id, 
retainer.  Id, 

evidence  on  plea  of  outstanding  judg- 
ments and  debts.  470. 
not  evidence  under  plea  of  plene 
admimatravU,  Id. 
evidence  in  an  action  suggesting  a  de- 
vtuttwU.  471. 
EXECUTOR  DE  SON  TORT 
when  he  may  retain  payments,  in  action 
by  rightflil  executor.  419.  465. 


set  off  debt  due  fiem  factor.  953. 

evidence  of  conversion  by.  403, 404. 

may  pledge  goods  by  6  Gea  lY.  c  94 
410. 

goods  in  possession  of^  do  not  pass  to  as- 
signees under  6  Geo.  IV.  c.  16,  s.  79. 


: 


FAI^E  IMPRISONMENT 

form  of  action,  in  actions  against  justi- 
ces, ^^  379. 

trespass  will  not  lie  against  judicial  offi- 
cer* 373. 

form  of  action  in  folse  imprisonment  by 
a  private  individual  Id. 

proof  of  the  imprisonment  374 

declarations  of  one  of  several  defendants, 
when  admissible  for  or  against  the 
others.  Id. 

what  amounts  to  an  imprisanment  in 
kw.  459.    See  C^nsfoMe. 

who  may  apprehend  ofienders  under  7 
and  8 Gea  IV.  c99,  and  6  Geo.  IV. 
c.30.  Addenda,  517. 
FALSE  REPRESENTATION 

in  action  for  false  representation  of  dttr- 
acter,  declarations  of  plaintiff  admiMJ 
ble,  that  he  trusted  t&e  paityen  the 
creoii  Of  loe  ropteMBwDOBi  mm 


Jbidex. 


551 


FARMER 

whothar  a  tradw  within  the  bukrupt 
Uw.  43a 
FARRIER 
may  recover  under  the  oommcn  count 
tor  work,  labour  and  materials.  322. 
FAST  DAY 
bill  due  on,  to  be  preaented  on  previoua 
day.  158. 

notice  of  diahonoor  good  on  following 
day.  161. 
FELONY 
conviction  ibr,  randers  witncM  inoompe- 

petent.  78. 
of  carrier's  servant  takes  case  out  of  stat 

1  Will  IV.  c  68.  284. 
suspicion  o^  will  not  justify  a  private  in- 
dividual in  arresting.  374. 
aliter  a  consUUe.  Jd.  AGO. 
.    private  individual  ma^  imprison  to  pre- 
vent commission  o£  374. 
restitutioo  ofgtiods  on  conriction  lor.  397. 
9embU  offisnoe  must  be  a  felony  to  ena- 
ble party  injured  to  sue  the  hundred. 
FEME  COVERT.    See  W«* 
FENCES 

who  is  liable  ftr  not  repairing.  267. 
FEOFFMENT 

by  termor,  efiect  ci»  328. 
FICTITIOUS  NAME 

of  person  as  witness,  effisct  o£  66. 
FIERI  FACIAS 

variance  in,  statement  o£  49. 
FINE 
latent  ambiguity  in,  explainable  by  parol 

evidence.  12.    Qee  FaroL  Evidence. 
proved  by  chirograph.  55. 

but  not  the  proclamations.  Id. 
pnof  of  entry  to  avoid,  in  ejectnient  328. 
only  necessary  where  levied  with 

proclamations.  Id. 
where  levied  by  owner  of  tortious 
fee.  Id. 

by  termor,  who  has  made  feoff- 
ment Id. 
by  tenant  fer  life.  Id. 
by  tenant  in  tail,  adisoontinuancc 

and  entry  tolled.  Id. 
by  tenant  in  tail  in  remainder, 
does  not  divest,  and  no  entry 
necessary.  Id. 
by  termor  without  feoffinent,  no 

entry  necessary.  Id. 
by  parcener  jointenant  or  tenant 
in  common  does  not  divest,  and 
no  entry  necessary.  Id. 
by  mortgagor  in  possession.  Jd. 
ejectment   must  bo  brought  within 
year  after  entry, 
with  proclamationa,  fe.entry  after  will 

not  revest  possfssion  ah  initia.  381. 

FDUB 

proof  of  kMs  of  ship  by.  184. 
euTNT  anewwable  fer  kits  by.  978. 


escape  of  prisoDer  by  reason  o^ 

excused.  4J4. 

FIXTURES 
value  of,  not  recoverable  on  count  fer 
goods  sold  and  delivered.  210. 
FLEET 
prison  books  o^  copies  of  not  admissible. 
61. 
admissible  to  prove  date  of  commit- 
ment 112. 
but  not  the  eauee.  Id. 
register  of  marriages  at,ssiiiile  inadmis. 
sible.  114.    See  Register. 
FOREIGN  BILL  of  ^CHANGE, 
stamp  oo.  125. 128. 

protest  of.  163.  See  Notice  of  Diehmimr. 
FOREIGN  CHAPEL 

register  o^  inadmissible.  114. 
FOREIGN  COURTS 
seal  or  proceedinge  of|  not  judicially  no- 
ticed. 40. 

must  be  used  to  authenticate  their 
records.  54.    See  ileeoftlf . 
effect  of  sentence  of  fereign  Court  of  A^ 

miralty.  103. 
efiect  of  judgment  of  in  generaL  106. 
conclusive  unless  femnded  in  injustioe. 

injustice.  Id.  107. 
debt  or  assumpsit  lies  on.  107. 
judgment  in  Irish  court  not  a  record 

here.  Id. 
certificate  of  Vice  Consul  not  evidence 
of  feds  stated  in  it  Id. 
FOREIGN  INSTRUMENTS 

how  stamped.  128. 
FOREIGN  LAWS 
not  judicially  noticed.  40. 
proof  oC  60. 
if  written,  by  copy  duly  autfaentical- 

ed.  60. 
of  fVench  law,  by  printed  coOectioo. 

Id. 
of  unwritten  law,  by  paroL  Id. 
divorce  by  Jewish  law  at  Leghorn, 

proved  by  paraL  Id, 
person  skiUed  in,  may  be  called  to 
prove  their  efiect  98.  361. 
FOREIGN  LANGUAGE 
words  spoken  in,  must  not  be  ayened  to 
be  spoken  in  English.  285. 
FOREIGN  MARRUGE 

proof  of.  360. 
FOREIGN  REGISTER 

of  marriage,  not  admissible.  61. 114. 
FOREIGNlat 

liability  of  fereigner  as  feme  sde.  941. 
PDRI-^EITURE 
of  servants'  wages,  what  shall  amount 

to.  203.    See  Senmnt 
evidence  in  ejectment  on  ferfeiturs  ef 


proof  of  demise.  Id. 
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gDRt'KI'l'UHE    cwnimnrf. 

pnoi  of  "inp-f****"**^*****  Ok 

must  Id, 
proof  of  bmdi  of  ccndition  in  ai^rBO- 

meat  of  demiae.  Jtf. 
coDitition  tint  feanr  and  Imko  may 

enter  on  aub-leMee;  leMee  alone 

may  re-enter.  Id. 
evidence  in  caae  of  entry  tot  noo- 
lyment  of  rent  at  common  law. 


^ 


by  atat  4  Gea  II.  no  Ibrmal  demand 
or  re-entry  reqoired.  340. 
evidence  nnder  the  atat  Jd. 
aenrice  of  declaration.  Id, 
no  aoflicient  diatreaa.  Id, 
premiaea  aearched.  Id. 

onleaa  prerentod  by  land- 
lord. Id. 
variance  in  amoont  of  tent  im- 

particnlar  of  breacbeaof  oove> 
nantJil    341. 
proof  of  fi)rfeiture  in  underletting. 

waivor  oH  Id, 
where  leaae  ia  voidable  aa  where  it  ia 

fivliie.  Id. 

leaae  for  yean  on  condition  **  to  be 

void,**  voidable  atoptionof  leaaor.  Li. 

ao  in  'caaeof  condition  **that  leaaor 

ahall  re.enter."  Id. 
lying  by  no  waiver.  Id, 
acceptance  of  rent  accruing  afler  for- 
feiture, with  notice,  a  waiver.  Id, 
covenant  for  auch  rent  a  waiver.  Id. 
inaufficient  diatreaa  for  rent  due  before 

forfeiture,  no  waiver.  Id, 
continuing  breach,  acceptance  of  rent 

no  waiver.  Id, 
when  notice  to  repair  ia  a  waiver  of 
forfeiture,  in  caae  of  a  general  and 
particular  covenant  to  repair.  342. 
accruing  of  forfeiture  prevented  by 
act  of  leaaor.  Id, 
prevented  by  tender  of  rent  Id, 
FORGERY 
party  paying  money  on  forged  inatru^ 
ment  may,  in  general,  recover  the 
amount  in  action  for  money  had  and 
received.  22h),  ^30, 
unleaa  he  haa  been  guilty  of  negligence 

or  delay.  330. 
of  bill,  proof  that  party  haa  forged  other 

billa  inadmiaaiUe.  36. 
whether  it  may  be  proved  by  perMn 

•killed  in  detecUng.  70. 
conviction  for,  rendera  witneaa  incompe- 
tent 76. 
of  aeal,  opinion  of  witneaa  admiaaihie  on. 

9a 

payment  under  probate  of  forged  will 
good.  103. 


when  acceptor  of  bill  may  eat  fsp  fotgeij 

of  hia  handwriting.  153. 
indoraer  of  bill  cannot  aet  xtp  foigcty  of 
dfmwer*8  hand.  166. 
FRANKS 
inapeclor  o^  inadmiiiWe  to  proae  band- 
writing.  69. 
FRAUD 
inatmment  in  handa  of  partv  by,  notioo 

produce  uiiiwycaaary.  v 
parol  evidence  admiaaJwe  to  prove,  m 
written  inatramenta.  10.    See  Feral 
Evidence, 
witneaa  cannot  render  himaeU 
tent  by  frandiilently  acqniiing 
tereat  81. 
defence  in  action  by  vendor  againat 

dee  of  leal  property.  138. 
in  accepting  billa,  by  one  of  aevcral  paii- 

nera.  158. 
avoida  a  bill  of  exchange  m  Ma.  I68L 
when  a  defence  in  aaaompeit  S41. 
opena  an  adjuatmenton  policy.  187.^ 
a  defence  in  actiona  on  poliaea  of  inaiik 

ranee.  189. 
waiver  d,  and  oonveraian  into  contract 

209. 
gooda  obtained  by,  on  ciedit,  dfect  oC 

390. 
money  obtained  by,  recoverable  in  action 

for  money  had  and  received.  331. 
avoida  a  will,  345. 

in  caae  of  fraudulent  aale  or  transfer  of 
gooda,  no  property  paaaea.  397. 
.  replication  of  fraud  to  plea  of  outatand. 
ing  judgment  470. 
evidoice  <3*fraudu]ent  aaaignment  484- 
in  party  intereated  in  judgment,  defence 
m  action  againat  aheriff  for  an  eacape. 
494. 
FRAUDa    Statoti  or. 
agreement  in  writing  under,  may  be  dia- 

charged  before  breuh  by  parol  13- 
aignaturo  according  to,  admittiMl  by  pay- 
ment of  money  mto  court  33. 
aignatureand  atteatation  of  wiUa  under. 

73.    See  Wm$, 
39  Gar.  II.  c.  3,  a.  4,  aale  of  ianda.  136. 
note  or  writing  muat  apecify  terma. 

U, 
contract  made  out  by  lettBr8,lte.  JUL 
parol  evidence  admiaaible  to  pravo 

identity  of  writing.  Id, 
both  partiea  muat  be  named.  Id, 
aigning  of  the  contract  137. 
printing  name  auffident  Id, 
unmaterial  in  what  part  Id. 
aufficient  if  aigned  aa  witneak  Id. 
good,  if  aigned  by  party  to  be  cbaif  • 

ed  only.  Id, 
agent  need  not  be  authoriaed  in' 
writing.  U, 
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FRAUDS.    Statateof-^ctfnftiiiiMl. 

one  of  the  narties  cannot  be  agect 

for  the  other.  Jd, 
auctioneer  agent  for  both  parties. 

Id, 
siting  by  clerk  of  agent  not  suffi- 
cient. td» 
promises  to  marry,  not  within  the  4th 
sect  193. 
SDCor.  IL  c  3,  a.  17,  sale  of  goods.  204. 
bought  note  alone  insufficient  Id, 
executory  contract  for  sale  of  goods 

within  the  Stat  204. 
^iUr  contract  for  work  and  labour, 

and  materials.  Id, 
Lord  Tenterden*8  act,  9  Gca  IV.  c.  14. 
includes   contracts  for  goods  not 
made,  dec.  Id.  205. 
aereral  articles,  each  under  lOZ.,  but 
more  together,  brought  at  one  time 
within  the  Stat  205. 
■ales  by  auction  within  the  stat  Id. 
what  note  or  memorandum  sufficient 
Id, 
price  must  be  stated.  Id,  And  see 

fiirther.  13& 
anctioneer  agent  of  both  parties. 
205. 
his  writing  down  buyer's 
name  in  catalogue,  with 
conditioiis  annexed,  suffi- 
cient Id, 
uUUr  if  cooditiops  not  an* 

nexed.  IS. 
subsequent    assent   ratifies 
signature  made   without 
awiority.  206. 
broker  agent  of  both  parties. 

Id, 
bought  and  sold  notes,  evi- 
dence of  contract  Id, 
though  broker's  book    not 

si^Md.  Id, 
if  notes  diffisr,  no  valid  con- 

tract  Id, 
if  no  notes  signed,  entry  in 
broker's  book  evidence.  Id, 
mistake  in  seller's  firm.  2(  6. 
alteration  of  sale  note  viti- 
ates. Id, 
what  not  a  sufficient  acceptance  of 
goods.  216. 
there  must  be  a  delivery  and  ac- 
ceptance. 216, 217. 
no  acceptance  while  buyer  may 
object  to  quantum  or  quality. 
217. 
nwisurin^  and  setting  aside  part 

insufficient  /<i. 
casts  on  sale  of  horses.  Id. 
dsliveiy  to  wharfinger  insoffi- 
eient  11 

to  third 


penoa,  m 
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FRAUDS.    Statute  o^-eonNnieA 

whose  possesskm  the  ffoods  ai«» 
to  pack  them,  insOgisMint   Id, 
marking  and  measuring  gocds  at 

shop  msuffidcnt  H, 
order  to  agent  in  possession  to 
hold  goods  for  veiodee  insuffi- 
cient 218. 
acceptance  of  pert  under  a  sepa- 
rate order,  not  an  acceptance 
of  other  goods  sent  therewith. 
U, 
what  a  sufficient  acceptance.  Id. 
acceptance  by  a sib-vendee.  Id, 
changing  the  stable  of  a  horse  by 

order  of  the  purchaser.  IJ, 
purchaser  writing  hb  name  on  the 

article?  //.    See 216. 
symbolical  delivery.  219. 
order  to  agent  in  possession  to  ho!d 
for  purchaser,  and  assent  by  him- 
IJ, 
delivery  and  acceptance  of  pert.  Id. 
so  of  sample  where  part  ef  bulk* 
X/. 
what  amounts  to  earnest  Id, 
FRAUDULENT  ASSIGNMENT 
proof  of^  in  action  against  sheriff  for  tak« 
ing  plaintiff's  good?.  485.  SeefiWif. 
FRAUDULENT  CONVEYANCE 
when  an  act  of  bankruptcy.  4281,  493« 
See  Act  vf  Bankrvptey. 
FRAUDUIJ^T  FR]!<FERENCE 
what  amounts  to.  430, 431.    Bee  Act  tf 
Bankruptcy. 
FREE  WA£R£N 
owner  of,  may  have  trespass  q.  e.  C  980. 

freighte;h  of  ship 

owner  |iro  httc  tic€^  and  general  owner, 
may  oommit  barratry.  185. 

G. 

GAME 
in  action  on  game-l&ws    pUntiff  not 
bound  toprove  want  of  qualification  in 
defondant  52. 
GAMEKEEPER 
proof  of  having  appointed,  by  entrr 
4n  books  of  cKrk  of  the  peace,  lid, 
113. 
appointment  o^  no  evidence  of  rig^  to 
soil  343. 
GAMING 
when  a  defence  in  actions  oA  bilb  of  «Bi 
change.  166. 
GAZ£T1% 
evidenceof  acts  of  state.  111. 
as  proclamations.    Id. 
but  not  of  the  Kind's  grants.  Jtfi 
of  notices,  gembU  only  in  ths[  saiM 
manner  as  a  news-paper.  U,  980. 
proof  of  the  nlaoe  where  bought  uano 


«M 
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947. 

«!'  Aefeoev  affii^  mAer   adioo 

cuumC  be  pfUai  6fideoo6 

171. 

matter  of  ddoiM  flMj  be  given  in 

1  in  ectJene  fcr  litftma- 

ne  ii<Ucn^  5UL 
btnkrniilcT  cuowt  be  givn  in  evidoiee 


ooDileUeei  dcd,  mej  give  epe- 
ciel  metier  in  evidenne  mtder  the  ge- 
ncedieene.  45a 
•eeAeeieefciietomeorezctee.  460. 
what  may  be  given  in  eridenoe  under, 
in  treepaet  qumrt  damtumfrt^  385. 
where  it  edmite  plaindff  *s  title  in  actico 
bj  eiecutae  or  adminjerralor.  461, 462. 
GIFT 

Testing  of  propeitf  in  caae  o£  397. 
6(X>DF1UDAY 

bill  due  on,  to  be  pceaentedon  preriooi 
day.  158. 
Mtiee  o#  ^hhMioqr  gnod  on  fiiUow. 
ingday.  161. 
«00D8 
aaeonpMt  ftr  not  aeoe|]ling.  S04. 
plaintiff  m«it  pvove  the  oontract  204. 
in  writJBg,  if  within  tin  itatute  of 

fimoda.    See  FnmuUy  SlaUOe  of, 
ratified  by  snbeeqtient  aeeent  20& 
broker,  agent  of  both  partiea.  Id, 
bought  and  sold  notee.  id, 
poKu'iuanoe  of  cooditiona  precedent 
must  be  shown.  206. 
tender  and  reftisai.  Id. 
unlees  purchaser  was  to  fetch 
away  the  goods.  Id, 
damages,  if  goods  to  be  paid  for  by 
bill,  interest  recoverable  fi«ai  the 
time  of  bill  due.  207. 
Munt  for  goods  bargained  and  sold.  Id: 
whole  value  recoverable.  Id, 
not  recoverable  "when  property  hoe 
not  passed.  Id. 
is  where  goods  temain  lo  be 

weighed.  Id. 
or  where  there  is  no  specific 
appropriation.  Id, 
maintainable  though   goods   have 
been  resold.  Id. 
Defence. 

goods  not  according  to  sample  or 

oontract  Id. 

but  if  sample  not  mentioned  in 

ealc  note,  no  defence.    Id. 

208. 

In  case  of  joint  order,  purchaser  not 

bound  to  take  part  90a 
porcbaser  by  sample  maf  inspect 
the  whole  bulk.  Id. 


GOO] 

toad&goodi 
yet  «»  bay,  m 
Id, 
psit  for  not  delivering  goodk  li. 
plaintiff  oinst  prove  eooliacsl,  and  pir- 
ftrmanoe  d'  mnditinBie  precedent, 
and  amooBt  of  damages  Id.    909. 
contract  complele  on  a<<ff|iljirja  of 

pnpQoaL20a 
but  oAr  May  be  ratraded  beftve  ac- 
ceptance. jM.  209. 
proof  of  avemieat  that  pUntiffww 

ready  and  willing  to  accept.  909. 
damages,  where  goods  are  te  be  ddiv- 
ered  on  a  firtore  day.  Md. 
in  eoDtracts  to  replace  atoek.  Id, 
aseumpait  Ibr  goods  aold  and  delivocd. 
209. 

p]aintiff*a  evidence.  Id. 
proof  of  contract  Id. 
waiver  of  tort  M,210. 

bat  plaintiff  most  dbow  cletf 
title.  210. 
valne  of  fiztnrea  not  reoovefaUe  on 
thia  count  Id, 
*  nor  of  etan&ig  trees.  .iU: 
of  growing  creps  iccoveralile 
on  coont  ftr  crops  bargain- 
ed and  soU.  Id. 
or  ftrgeo</t  baigained  and 
8d|£  Id. 
of  materials  in  building  not  re- 
count ftr  goods 


part  of 
to 


coverabie  oa 
Bold.  Id. 
where  gosA  are  taken 
the  price,  wf 
dccUre  specially.  Id. 
proof  of  delivery.  211. 
what  amounts  tOk  Id, ' 
where  partonlv  are  delivered.  iSl 
delivery  on  sab  or  return.  U. 
to  whom.  Id. 
third  person  at  defendant's  le- 

quest 
carrier.  Id, 

partner  312.    See  Forfaer. 
wife.  214.    See  Wife, 
agent  215.    See  Ageni. 
servant  216.    SeeSeiuent. 
what  a  sufficient  acceptuioeof  goods 
within  the  statute  of  firauds.  216. 
See  Frmtd9^  l^aiute  of, 
value  of  tlie  goods.  219. 
presumed  to  be  of  the  cheapest 

commodity,  if  not  proved.  Id. 
cannot  be  enhanced  by  vendor 
using  euperior  matermla.  Id, 
Defence.  219. 
evidence  in  reduction  of  damagea. 

219.    See  Ammvss. 
action  broaghi-  before  credit  ex- 
pired.2Sa    9»CndiL 
interest  not  recoverable  on  money  doe 
for  goods  sold.  MS. 
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prMomptiTe  proof  of  payment  for.  14, 15. 

agreement  reLuinf  to  aue  of,exempt  Irom 
8tamp4utjr.  120. 

where  tnd  in  what  manner  the  property 
in,  panes.  3  J5  et  $eq. ;  and  see  Tracer. 

where  goods  are  ordered  to  be  made,  at 
what  period  the  property  vests.  3'Jii. 

evidence  of  oonvenion  of.  402, 403,  404 
See  Drover. 

where  they  pass  to  the  assignees  of  a 
bankrupt,  as  beinff  in  his  order,  dispo- 
sition, and  controL  439.  See  Reputed 
Owner  $  hip. 
GUAEANTEE 

will  not  form  subject  of  eet^oE  351. 

plea  of  tender  in  action  on,  admits  writ- 
ing. 261. 
GUARDIAN 

admissions  fay,  not  evidence  against  in- 
fant 29. 

incompetent  witness  for  inftnt  83. 

release  by,  to  witness,  not  sufficient  93. 

in  socage,  ponsession  by,  is  seisin  of  in- 
fant 343. 

evidence  in  ejectment  by.  349. 

holding  over,  made  a  trespasser  by  6 
Anne,  c.  1&  384. 
GUERNSEY 

copy  of  register  from,  inadmissible.  114. 

H. 
HABEAS  CORPUS 

ad  teetifioandum.  77. 
HAND- WRITING 
proof  o£  68. 

degree  of  loMwledge  of  witness.  Id. 
by  correspondence.  6^. 
inspector  of  franks,  who  has  never 
seen  party  write,  insufficient  Id, 
eompansoQ  of  hands  inadmissible. 
Id. 
onless  in  case  of  ancient  writ- 
ings. Id. 
whether  person  of  skill  may  apeak 
to  genuineness  of  hand-writing. 
70. 
court  and  jury  may  compare  hands. 

HEARSAY 
general  rule.  19. 

admissible  in  questions  of  pedigree.  Id, 

declarations  of  fiunily,  descnptions  in 

will,  inscriptions  on  monuments, 

Slc  Id.  20. 

pedigree  in  fiunily  mansion.  19. 

bin  m  Chancery.  20. 

deeUratioas  of  parent  as  to  time  of 

child's  birth.20.  eiilcr  asto  place.  Id, 

entry  in  register  no  evidence  as  to 

time  of  child's  birth.  Id. 
deolarttions  of  deceased  husband  as 
tolegitimacTof  wiA  a4mis«Ue.  M 
deekiations  or  surgeon  as  to  thna  on 
efattdV  birth,  ja. 


HEARSAY— eoNtMowit. 

declarations  of  tervants  inadmissiUeb 

Id. 
declarations  of  deceased  person  as  to 

his  own  marriage  admissible.  Id, 
declantions  of  deceased  mother  as  to 
non-access  inadmiscible.  Id. 
not  admissible  poet  litem  motanu  Id, 
though    not    known   to    the  person 
making  the  declaration.  Id. 
admissible  to  prove  public  rights,  and 
rights  in  nature  of  such.  Id. 
manorial  custom.  21. 
boundary  between  parishes,  &.C.  Id, 
quart  prescriptive  private  right  i& 
tradition  of  particular  &ct  inadmis- 

sible.  Id. 
customary  right,  foundation  laid  by 

showinr  acts  of  ownership.  M, 
must  not  be  j»ft  litem  motam.  Id. 
distinction  where  there  are  two 
suits  not  on  same  custom.    Id, 
depositions  in  old  suit  admissible, 
vrithout  proving  the  character  of 
the  deponents.  Id. 
declarations  of  parishioners  inad. 
missiUe  on  bo«n(iary  of  parish. 
Id, 
on  questioDi  of  parochial  mo» 
dus.  Id, 
adnussible  wh«p  part  of  tbp  transartinn. 
Id. 
in  action  for  fiJse  representation  of 
solvency,  declarations  of  plaintiff 
that  he  trusted  the  party  on  the 
faith  of  the  representation.  22. 
declarations  of  drawee  of  bill  in  ac- 
tion against  drawer.  Id. 
of  trader  as  to  absenting  him- 
self. Id, 
of  bankn^  as  to  the  state  of 

his  affiurs.  Id. 
of  plaintiff  in  action  for  assault 

U. 
of  wi^  in  action  for  crim.  con. 

Id. 
of  third  persons  as  to  general 
bad  character.  Id. 
admissiMlity  of  ancient  doeumentfc  22. 
old  deeds,  du).,  raising  picsumption  of 
certain  &cts.  Id, 
as  leases,  to  prdve  land  granted 

free  fromoommoo,  Id. 
tbmigh  possession  under  them  not 
shown.  Id, 
exktjj  of  licenses  in  court  nXk  of 
manor  to  prove  prescriptive  rights. 
23. 
old  deed,  stating  amount  of  toU  Id, 
■dmissible,  of  persons  having  no  interest 
to  misrepresent  23. 
declantions  of  parttss  not  admisBi. 
blefbr  thsmsehes. 
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murey  of  manor  by  onriMr.  IcL 

declarations  of  deceased  rector,  Slc 
admissible  for  successor.  Id. 
of  deceased  derk.  Id.  24. 

flOtries  in  banker^s  ledger  admiasi* 
Ue  to  show  state  of  customer's  ac- 
count 34. 
■dniasible  of  persons  speaking  against 
their  o^  interest  Id. 

of  steward,  entries  of  moDey  receiv- 
ed by  him.  Id. 

of  master  of  vessel,  bill  of  lading.  Id. 

of  occupier  of  land,  as  to  renting 
under  a  particular  person.  LL 

of  collector  of  rates,  entries  of  mo. 
ney  received  by.  Id.  Addenda.  515. 

of  clerk,  entries  of  money  received 
by.  24. 

of  land-tu  collector,  to  show  occu- 
pation. Id. 

of  shopman,  as  to  delivery  of  goods. 

the  party  making  the  declarations 
.  most  appear  to  be  dead.  Id. 
not  sufficient  that  he  is  abroad. 
Id. 
the  efiect  of  the  declaration  must  be 
to  charge  the  party.  Id. 
evidence  of  reput:ttion   admissiMe  on 
question  of  reputed  ownership.  438L 
HEDGE 

presumption  as  to  ownership  oZ  383. 
HEIR 
bound  by  verdict  against  ancestor.  100. 
may  lay  demise  in  dectment  on  day  of 

ancestor's  death.  3iU. 
evidenoe  in  ejectment  by.  343. 
proof  of  seisin  of  ancestor.  /I* 
by  possession.  Id. 
by  possession  of  lessee  for  years.  Id. 
possession  of  guardian  in  socage 

seisin  of  infant  Id.' 
■booting,  and  appointing  pmekeep- 

er,  no  evidence  of  seism.  Id, 
declarations  of  deceased  tenant 
holding  under  A.  evidenoe  of  A.*s 
seisin.  343. 
proof  of  descent  343. 
death  of  intermediate  heirs.  Id. 
in  case  of  collateral  descent  Id. 
mode  of  proof,  pedigree.  20.  62.113, 
114.  343. 

proof  of  marriages.  114.  343,  344. 
Deftnce: 
illegitimacy.  344. 

proof  of  marriage  being  void.  Id. 
marriage  of  minor  by  Ucense,  with. 

out  consent  of  father,  gtxx).  Id. 
what  marriages  void  by  marriage 

act  Id. 
rulea  as  to  presumptive  evidenoe  of 
Id. 


HEABSAY— €Mi<inMdl 

presnmptiaii  of  bestir  Jy  in 

^aa  amensd  it  tkoro.  345. 
wife  cannot  prove  non-aooeasu  /iL 
but  may  prove  mnneTina  wftb 
others.  Id. 
competent  witness  in  ejectment  fir  fbe 

land.  350. 
cannot  have  trespass  mtare  elmumm  frt' 

pt  before  oat^.  380. 
evidence  in  action  against  471. 
on  plea  of  rien$per  detent.  U, 
execution  of  the  bond.  Id, 
seisin  and  death  of  ancestor.  AL 
statement  of  the  descent  in  the  do* 

daration.  Id.  472. 
what  are  assets.  472. 
replication  under  stat  3  W.  fc  BL  e. 

14.  473. 
Stat  1 1  G.  4  and  1 W.  14,  c  47,  ex. 
tending  the  remedy  to  eoveoan* 
tees.  474. 
HERALD 
suing  for  making  out  pedigree  must  give 

general  evidence  of  its  truth.  224 
ancient  writing  relating  to  monastery  in* 
admissible  when  produced  fium  her- 
ald's office.  72. 
roll«,  or  ancient  books,  in  his  office,  evi* 

dence  of  pedigree.  113. 
80  visitation  books.  Id, 
HERBAGE 

owner  of;  may  have  trespan,  q.  c.  £  379. 
HERIOT 
may  be  proved  to  be  due  by  tenant^ 

though  not  expressed  in  leaw.  11. 
variance  in  statement  of  right  to.  46. 
HIGHWAY 
surveyor  of  parish,  competent  wifeneoe  by 

highway  act  86. 
in  action  lor  disturbance  in,  pUbtiflr 
must  show  a  particular  damage.  970. 
272. 
what  amounts  ta  270, 271. 
presumption  of  ownership  of  soil  o£  381* 
of|  HISTORY 

general,  when  evidence.  113. 
HOLDING  OVER 
lea^e  created  by,  with  payment  of  feat. 

330. 
terms  of  holding  regulated  by  ftrmer 

lease.  334 
tenant  holding  over  may  maintain  txe»> 
pass  q.  c.  £  3d0. 
HONORARY  OBLIGATION 

whether  it  incapacitates  witness.  84 
HORSE 
what  ft  sufficient  acceptance  of  under 
Stat  of  fraudB.  217, 218.   See  Pnnds. 
evideace  in  action  or  warranty.  190. 
special  actien;  or  money  had  and  le- 
ocived  on  reeonding  of  contnet  JkL 
special  t>**tfi?ft  JUL 
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proof  of  ooQiidentian.  Id, 
pcodf  of  premifle  or  warran^r*  191- 
hif  h  price  no  warranty.  Id. 
imt  amounts  to  a  warranty.  Id, 
qualified  warranty.  Id, 
MTVant  of  hone  dealer  empbjred 
to  aell  has  authority  to  war- 
rant Id. 
mmnVB  dedarationa  at  time  of 

aale  admiaaible.  Id. 
receipt  containing  warranty  ad- 
miasiUe.  Id. 
variance  in  qnalification  of  warran- 
ty. Id. 
'  proof  of  breach.  191. 

whatamoonts  to  anaoandnes.  193. 
9eifnUr  need  not  be  proved.  Id. 
damages.  Id. 

when  horse-keep  may  be  reco- 
vered. Id. 
when  costs  of  defending  action 
by  purchaser  may  be  recov- 
ered. Id. 
oompetency  of  witnesses.  Id.  See 

HOU^E 

what  amounts  to  a  nnisance  io.  36& 
whera  actioil  lies  for  pulling  down  neigh- 
bouring house,  whereby  pUuntiff^s  is 
injured.  Id. 
occupier  oS,  bound  to  rail  in  the  area. 

276. 
action  against  hundred  for  demolition  o£ 
499. 
HOYMAN 

liable  as  a  common  carrier.  278. 
HUNDRED 
in  action  against,  party  robbed  compe- 
tent witness.  86. 
evidence  in  actions  against  498.    Stat- 
ute 7  and  8,  Geo.  1 V.  c.  31. 
sec.  2,  what  buildings,  dLC  are  with- 
in the  Stat  499. 
■ec.  3.  oath  and  examination  befiire 

the  justice.  Id. 
see.  4.  service  of  process  on  high 

constable.  500. 
sec  5.  inhabitants  competent  wit- 
nesses. Id. 
sec  8.  summary  proceeding  6r  dam- 
age under  30/.  LL 
sec.  10.  remedy  against  high  con- 

stable.  Id. 
sec  11.*  parties  to  actions  6r  dam- 
age  to  churches  and  corporate 
property.  Id. 
sec  12.  as  to  oflfenoes  eonunitted  in 
counties,  of  cities,  &.C.,  not  being 
Dart  of  a  hundred.  501. 
proof  of  plaintiff**  fauerest  502. 
proof  of  the  offimce.  Id, 

what  is  a  *  beginning  to  denol- 
jsli.«'503L 


HUNDRED —conttmifrf: 

proof  that  the  offence  was  conmitted 
within  the  hundred.  504. 

examination  of  party,  ice.  Id, 

amount  of  damage.  505. 

commencement  of  action.  506. 

competency  of  witnesses.  Id. 
HUSBAND 
declarations  of^  as  to  legiHmacy  of  wife 

admissible.  20.    See  Hear$ay. 
not  liable  on  admissions  of  wife.  31.  See 

Wife. 
dedaratioDs  of  wife  when  admissible  for. 

31. 
plea  of  general  issue  admits  plaintiff  *s 

title  in  action  by  husband  and  wife.  34. 
liability  of;  for  debts  of  wife.  214,  215. 

See  Wife. 
not  liable    on  account  stated  by  wift 

236. 
may  sue  on  account  stated  with.  Id. 
evidence  of  character  ot,  in  orim.  coo. 

when  admissible.  37,  3&    See  Ckar^ 

aeter. 
incompetent  witness  fcr  or  against  hie 

wife.  90.    See  Wtfness. 
not  liable  for  use  and  occupation  by  hie 

wife  dtUR  tola.  144. 
effect  of  abjuration  or  transportation  ol^ 

on  liabihty  of  wile.  241 . 
cannot  set-OT  debt  due  to  Um  jure  ii«o> 

rts,  in  action  against  himself.  253. 
'liable  for  double  valued  on  holding  over 

of  wife  (fomso2a.  320. 
seized  in  right  of  his  wife,  holding  over, 

made  a  trespasser,  by  6  Ann.  c  18. 

384. 
judgment  in  ejectment  against  wife,  not 

evidence  against  husband  in  trespass 

for  mesne  profits.  393. 

• 

I. 

IDENTITY 
proof  of;  in  proving  proceedings  inCSian- 

ceiy.  57. 
proof  of;  on  marriage  of  parties.  52. 
proof  of^  of  party  executing  deed.  65,  66. 
proof  of;  in  action  against  acceptor  of 

bin.  153. 
proofof  indentity  of  indorser.  155. 
proofofindentity  ofbond.  316. 
IDIOTS 
incompetent  witnesses.  77. 
incapable  of  making  wills.  345. 
ILLEGALITY 
where  money,  paid  in  pursuance  of  sn 
illegal  contract,  may  be  recovered.  232. 
See  Monty  kadama  received. 
9embU  no  distinction  between  mdm 
mkU/ila  and  mala  in  sr.  Id. 
iOegal  contract  cannot  have  validity  bf 

admission.  33. 
•  defbaoe  in  use  and  oecupatioii.  147. 
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ILLEGALITY— coMfMM^ 

when  a  defence,  in  actiQiieoii  biUi  of  ex- 
change. 168. 
when  a  defence,  in  asiampeit.  343. 
tale  of  brewer's  drage— faricka  under 

■tatate  sixe.  Id. 
printing  libelloos  hooka.  JM. 
distinction  hetween  oontraveninff  laws 
fiff  protection  of  pahlic  and  of  reve- 
nue. Id* 
sale  of  spirituous  liquors,  stat.  S4  G«o. 
n.c.40.  Id. 

cases  where  statute  applies.  343. 
where  bill  given  for  spirituous  li- 
quors is  void.  Id, 
publican  cannot  recover  for  sale  to 
intoxicated  person.  Id. 
oontractson  Sunday  illegal,  stat  39  Car. 
IL  c  37.  343. 

though  made  by  agent,  and  entered 
into  at  request  of  party  objecting. 

to  make  it  illegal,  contract  must  be 

complete  on  Sunday.  Id. 

subsequent  promise  on  another  day, 

will  support  action  on  fuandtiiifiie- 

rwt  Id. 

hiring  of  servant  on  Sunday,  good.  Id. 

in  the  consideration  of  bilb  of  exchange. 

168, 169.  See  Cwmderaiitm. 
m  the  consideration  of  deed,  cannot  be 
given  in  evidence  under  nen  ettfaC' 
turn  in  covenant  311. 
in  case  of  illegal  sale  or    transfbr  of 

goods,  no  property  passes.  3^7. 
illegal  trading  will  support  a  commission 
of  bankru)it  431. 
ILLEGITIMACY 
proof  €£,  in  ejectment,  by  heir  at  law. 
344. 
IMMORALITY 
a  defence,  in  an  action  for  breach  of  pro- 
mise of  marria^  194. 
when  a  defence  m  action  of  assumpsit 
344 
IMPRISONMENT 
trespass  for  false   imprisonment    373. 

See  FaUe  JbnprUemnent. 
what  amounts  to  an  imprisonment  in 

law.  4d9. 
continuing,  action  against  justices  for. 

477. 

INCOMPETENCY  OF  WITNESS.  See 

Wihu99, 
INDEBITATUS  COUNTS 
efiect  of  payment  of  money  into  court 

on.  33. 
when  they  may  be  maintained,  in  caseof 
special  contract  331. 
INDORSER  OF  BILL.  See  iiidbrsemeiiL 
who  has  been  sued  and  paid,  may  have 
money  paid  agaimit  aoeeplor.  336. 
but  OKDoot  reooviir  costs  of  ftnaer 
action.  Id. 


INDORSER  OF 

notice  of 


to.  leOi 
when  discharged,  by  time  given  to 

oeptor.  171. 
inadroispibility  of  his  evidence.  173. 177. 
INDORSEMENT  OF  BILL  OF    E3u 
CHANGE 
how  proved.  154. 
not  admitted  by  acceptance.  Id. 
though  payee  be  drawer.  Id. 
unless  acceptor  promised  to  pay  the 

bill  with  indtirsement  on  it  Id. 
admiminn  of  indoTKment  by  indor- 
ser,nat  evidence  agaiart  acceptor. 
Id. 
identity  of  indorser.  155. 
what  indorsements  are  good.  JUL 

by  bankrupt  who  has  delivered  one  bill 

before  his  bankruptcy,  id. 
by  feme  covert  bad,  mdeas  she  bu 

agent  for  her  husband, 
byinfent  Id. 

by  personal  ropreaontative.  Id. 
by  partner.  Id. 

after  dissolution,  a  power  to  receive 
and  pay  debts,  is  not  a  power  IP 
indorse.  Id. 
by  bankrtpt  bad  Id. 
unless  he  be  trustee.  156b 
what  indorsements  mnii  be  pfnved.  156. 

175. 
title  of  the  plaintiffe,  as  indorsee.  IK 
joint  title  need  not  be  proved,  unless 

special  indorsement  to  firm.  /dL 
or  plaintifi  sue  in  special  characteK, 
Id. 
evidence  under  codimon  counts.  M. 
not  admissible,  unless  between  imme- 
diate parties.  Id. 
what  an  indorsement  admits.  166L 
INDUCTION 
proof  o(^  in  ejectment  by  parson.  350. 
parson  cannot  have  trespass  fiMre  dau 
sttffi/re^  before.  380. 
INFAMOUS  WITNESa  See  IV^wss. 
who  is.  78. 
proof  ofjudgment  79. 
competency  how  restored.  H. 
INFANT 
adniiasions  of  guardian  «r  prsdkem  aags 

not  evidence  acainst  39. 
evidence  of  guardian  inadmissible  for.  83. 
may  indorse  a  bill,  and  acc^itor  cannot 

set  up  his  infan<^.  155i 
may  have  action  mr  breach  of  promise 

of  marriage.  193. 
when  o»4x>ntractor,  must  not  be  joined 

as  defendant  337.  Gee  AbaiemeaL 
contract  by,  for  purposes  of  trade,  void. 

337.  345. 
infincy,  a  defence  under  the  gSBSral  i»> 
■ue  m  assumpsit  345. 
muit  be  meially  plwded  in 
nant  311. 
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no   defisnoe,  if  aetiaii  be,   in   fitct, 

fimnded  on  a  tort.  345. 
wliat  we  neoeMoheo.  Id, 
what  are  not  neceieariee.  Id, 
not  liable  on  acconnf  stated,  or  bill  of 

exchange.  Id.  346. 
nor  for  money  lent,  tfaoof h  laid  out 

in  neoeannea.  346. 
nor  on  warranty  of  horae.  Id. 
phintiffmay  reply  ratification.  Id, 
It  muat  be  an  ezpteaa  promise.  Id. 
iniknt  not  bound  beyond  that  pro- 
mise. Id. 
which  must  be  in  writing.  346. 
if  plaintiff  replies  ratification,  proof 
of  infimcy  is  on  the  defendant 
347. 
aUUr  if  pfadntiff  reply  necessaries. 
Id, 
iaftney  bow  proved.  Id. 
Incapable  of  making  will  345. 
cannot  be  a  trespasser  by  subseqofnt  as- 
sent 363. 
when  he  may  haTo  trover  for  goods  gi- 
ven him  by  his  ftther.  403. 
property  o^  does  not  pass  under  6  Geo. 
IV.  c.  16.  573.  to  assignees.  439. 
IKFEBIOR  COURT 
jiodgniAnto^how  proved.  59. 
^eooit  book.  Jtf. 
by  minutes.  Id> 

oremminfid  cicyiss  of  same.  Id, 
evidence  mnst  be  given  of  previous 

proof fwlinsi  Id. 
efl£cto£  107. 
•MiUeoondiBnve.  id. 


Md 


as  to  those  not  of  record. 


a  ottcre 
Id.  108. 
nMLy  be  avoided  by  proof  of  want  of 

by  de&nh,  not  evidence  against  de> 
fendant,  on  removal  into  auperior 
coort  Id. 
INFIDEI^ 
who  believe  in  a  God,  admissible  wilnes- 
yyi^  78, 

INFORMATION 
ptoof  oi^  in  actitn  fiirmonlicioos  praseco- 
tioo.  30L 
INFORMER 

when  competent  witness.  65,86. 
DiiiABITANTS 
rated,  d«iiialiuns  by,  admissible  on  ap- 
peals. 3& 
evidence  of|  when  adwiwdble  by  statute 
notwithstanding  interest  86. 
INNKEEPER 
liability  e£  377. 
when  waived  by  act  «f  other  party.  Id. 
has  a  particular  lioi.  409. 
INQUIRY 
whatsofficiM^tolet  in  huid^wfiting  of 
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INQUIRY— eomiiiiisd. 
what  sufficient,  where  residenee  of  party 

to  a  bill  is  not  known.  165. 
INQUISITION 
proof  oil  56. 

commission  must  be  proved.  Id. 

unless  abhe  ancient  la. 

or  of  general  notoriety.  Id. 
effect  of.  lOd. 

coroner's  not  conclusive.  Id, 

of  lunacy,  evidence,  but  not  oondusivt 
against  third  parties.  M, 

of  seisin,  the  same.  Jd, 

of  crown  and  church  lands.  Id. 

Pope  Nicholas's  taxation,  id. 

valor  bentficionun.  U, 

domesday  book.  109. 

of  sheriff's  jury  to  ascertain  value, 

tembU  libt  admissible  against  the 

sheriff.  Id. 

INROLMENT   • 

date  of^  indorsed  by  derk,  conclusive.  55. 

ezecutian  of  deed  enrolled,  need  not  be 

proved.  71«  73. 
filing  petition  to  take  the  benefit  of  the 

a^  an  act  of  bankruptcy.  434. 
of  assignment,  and  bargain,  and  sale,  in 

bankruptcy.  435. 
INSANITY 
adefenoe  in  assumpsit  under  the  general 

issue.  d47. 
of  testator,  avoids  will  345. 
INSOLVENT 
bill  Must  be  delivered  by  attorney  lor 

business  done  in  Insolvent  Court  198. 
evidence  ot,  inadmissible  ibr  his  assign 

nees.  04. 
creditor  o^  when  adAiissible  witness.  A 
acceptor,  hill  must  be  presented  to,  156. 
may  plead  his  discharife  in  action  of  as. 

sumpsit  344. 

evidence  under  such  plea.  /A 
INSTITUTION 

proof  of^  in  ejectment  by  parson.  350. 
INSURANCE 
interest  not  recoverabio  on  poliej  o£ 

335. 
what  sufficient  secondary  evidence  of  po. 

licy  of.  3. 
parol  evidence,  when  admissible  to  ex- 
plain policy.  10. 
receipt  in  policy,  when  eondusive,  36. 
declarations  of  persons  interested  in  poli- 
cy, ■'<"i»^''>l*  in  actions  on.  38. 
eSSdci  ef  payment  of  money  into  cooit, 

on  ooont  ibr  total  kss.  31,  33.    See 

Paifment  of  Monof  into  Court, 
memorandum    of  heads  of  insuranoo 

when  exempt  fhm  stamp  duty.  119. 
alteration  in  policy,  when  it  requires 

fiwsh  stamp.  13& 
evidence  in  actisns  on  polidea  of  h 
177. 


proof  «f  the  policy.  H, 
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INSURANCE-<oNttini«l. 

if  Mfpaed  by  tgent,  proof  of  afeiu 

cy.  /<<• 
parol  evidence  of  what  paaeed  at 
si^rning    policy,  iDadminible. 
17a 
but  optnion  of  ikUful  men 
may  be  aiked.  Jd. 
proof  of  interest  in  ahip.  JtL 
by  poMeaaion,  or  acts  of  owner- 

wiip.  Jd. 
by  evidence  of  captain.  178. 
certificate  of  registry,  not  even 

presumptive  evidence.  Id. 
by  regular  proof  of  title.  Id. 
proof  of  mterest  in  goods.  Id. 
by  possession  or  acts  of  owner- 
ship. Id. 
by  bill  of  lading.  Id. 
where  master  is  dead.  179. 
possession  t)f   bill  of  lading 
proof  of  ownership,  by  C 
Geo.  IV.  c  H  s.  2.  Id. 
variance  in  proof  of  interest.  Id. 
averred  in  single  person,  variance 

if  proved  in  severaL  Id. 
averment  of  interest  at  time  of 
pohcy,  proved  by  interest  at 
time  of  risk  commenced.  Id. 
averment  of  interest  in  A.  Rt 
proved  by  adoption  by  A.  B. 
Id. 
proofof  inception  of  risk.  Id. 
by  destination  in  charter  party. 

Id. 
by  clearing   oat  for  particular 

port  Id. 
by  convoy  bond.  Id. 
by  license  for  particular  port  Id* 
proof  of  shipment  of  goods.  180. 
by  captam,  or  if  dead,  by  bill  of 

lading.  Id, 
by  official  papers.  Id. 
proof  of  oomplianoe  with  wimmty. 

180.    See  WarrafOy. 
proof  of  license.  182. 
■eoondazy  evidence  o£  Id. 
presumptive  evidence.  Id. 
proof  of  loss.  Id.    See  Lou. 
by  perils  of  the  seas.  Id. 
by  fire.  184. 
by  capture.  Id, 
by  barratry.  Id* 
proof  of  stranding.  185. 
proof  of  amount  of  loss.  188. 
under  declaration  for  total,  nlain- 
*  tiff  may  recover  for  partial  loss. 

Id. 
proof  of  adjustment  Id. 
production  oS,  with  name  of 
underwriter  struck  out,  not 
evidence  of  payment  dL 
only   primA  fade    evidence 


against  imderwriter.  Id, 


IN8DRANCE    coKiiiaeJ. 

opened  by  firaud.  187. 
requires  no  stamp.  Id, 
when  expense  of  tibnge  vaaj  ba 

£'ven  in  evidence.  &, 
m  provod.  Id. 
open  poUcy,  plaintiff  most  prove 

extent  of  loss.  Id. 
valued,  some  interest  only.  Md, 
Certificate  of  agent  of  Ll^d*a  nol 
admissible  to  prove  anooant  of 
damage.  Id. 
proof  of  abandonment    187.    Sea 

AhandonmenL 
Defence. 

misrepresentation  andoooeealment. 
18a 
what  assured    are   boned  to 
communicate.  Id. 
not  matter  of  opinion.  Id^ 
underwriters  may  be  call- 
ed to  say  whether  ftcta 
are  material.  Id. 
materiality,  question  fir 

jury.  Id. 
representation,  to  be  sub- 
■ubstantially   perfivm- 
ed.  Jd. 
misrepresentation  wiflKWi 
firaud,  will  not  prenreni 
plaintiff's  raooiveni^. 
Id. 
lepresantatiooato  first  oa- 
dcrwister,    admiasiMa 
against  othera.  Id, 
firand.  189. 
goods   firaudulently   ovarvalnad* 
contract  void.  Jo. 
deviation.  Id. 

what  amounts  to.  Id, 
non-compliance  withwarrantiaa.  id. 
competency  of  witneases.  189.  Sea 

policy  of;  within  6  Geo.  IV.  c  16,  a.  79; 
as  to  reputed  ownershqi.  43a 
INSURANCE  BROKER 
competent  witness  for  other  broker  on 

same  policy.  84. 
has  a  general  lien  for  his  balance.  409. 
whether  a  trader  within  ace.  6  of  €  Geo. 
IV.  c.  la  433. 
INTEREST  of  MONEY 
recoverable  in  action  for  not  acceptiig 
goods,  where  bill  has  been  given.  907. 
not  recoverable  on  loan  without  oonincl 

or  usage.  997. 
aasumpsit  for.  933. 
general  rule  with  regard  to^  Id. 
dder  cases  now  ovemiled.  U.  934. 
due  on  certain  mercantile  ioatmment 
934. 
biDaand  nolea,  finam  tima  of  b»> 
eominf  doe.  Mi. 
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INT£R£ST  of  MONET— «Mtfiii]icrf.     j  IRELAND 

if  on  demtnd,  from  time  of     judgment  in  snperior  ooiirti  o(^  not  a  r»- 


doroand.  Id, 
imleM    **an    demand 
with  interest,**  when 
it  is  due  from  date.  Id. 
as  aifainst  drawer,  only  due 
man.  notice  of  diahcmour. 
Id, 
jury  may  disallow  it  Id. 
due  in  caae  of  implicMl  promise.  234. 
as  where  balances  have  been  settled 
with  such  allowance.  Id. 
so  compound  interest  recover- 
able. 335. 
not  due*  Id, 

on  money  had  and  received.  Id. 
thougrh  obtained  by  fraud.  Id. 
on  money  leftt  Id. 
though  to  be  repaid  at  a  certain 
lime.  Id. 
oh  money  paid.  Id. 
on  goods  sold  and  delivered.  Id. 
on  money  due  for  work  and  labour, 

Id. 
on  policnr  of  insurance.  Id. 
on  single  bond.  Id. 
on  rent.  Id. 
reooveraUe  in  action  by  vendee  v,  ven- 
dor, with  deposit  139. 
when  reooveraUe  againiit  auctioneer. 

payment  of,  takes  a  case  out  of  the  sta- 

tute  of  limitations.  255, 257. 
payment  of  must  be  shown  on  plea  of 

mUvUpoKt^M.  317. 
when  it  can  be  added  to  a  bill  of  ex- 
change, so  as  to  make  up  good  peti- 
tioning creditor's  debt  419. 
INTERECT  of  WITNESS 
incompetency  from.  80  et  $eq.  See  WU- 
neB$. 
INTERPRETER 
between  attorney  and  client,  privileged 
flnom  disclosure.  91. 
INTERROGATORIES 
depositions  under,  how  proved.  58. 
time  of  objecting  to  interest  of  witness 

examined  un£r.  80. 
Lord  Tenterden*s  act  as  to  examination 
of  witnesses  on.  511. 
INTOXICATION 
publican  cannot  recover  for  liquor  sup. 

plied  to  person  intoxicated.  243. 
evidence  under  mm  est  f actum.  311. 
INTRODUCTORY  AVERMENT 

proof  of,  in  action  Ibr  de&mation.  389. 
nftjENDO 

proof  of  in  actions  ftr  defiunation.  393. 
INVENTORY 
evidence  of  assets  against  administrator. 
35.  467. 
I.  O.  U. 
requires  no  stamp.  131. 
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cord  here.  107. 
bill  drawn  in,  does  not  require  yv*y1«ph 

stamp.  135. 
proof  of  marriage  in.  360. 
going  to,  a  departing  the  realm  within 
the  bankrupt  law.  434. 
ISSUE 
evidence  confined  to  the  issue.  35. 
surplusage  need  not  be  proved.  Id. 

See  Surplusage, 
collateral  Acts,  when  nHmiawKI^  36L 

See  Collateral  f acts, 
special  damage.  o7.    See  fecial  Da- 

mage. 
evidence  of  character.  37.    See  Gfts. 

foetsr. 
particttlarB  of  demand.  38.    See  Por- 

tieulars  of  Demand. 
of  what  facts  the  courts  will  take  ju. 
dicial  notice.  40.   See  JudteUd  fh. 
ties. 
substance  o^  only  need  be  proved.  41. 
on  count  ibr  voluntary,  plaintiff  may 

prove  negligent  escape.  Id. 
on  count  for  total,  he' may  prove  a  par- 
tial loss.  /<;. 
where  two  pleas  of  justification,  suffi- 
cient to  prove  one.  Id. 
instances  where  plaintiff  may  prove 
party  only  of  the  matter  alleged. 
Id. 
Ttariances.  41  to  51.    See  Vmianee. 
aiiirmative  of  the  issue  to  be  proved.  51. 
unless  where  the  presumption  of  kw 
is  in  its  firvour.  53. 
exception  to  latter  nde  where  the 
fact  to  be  proved  is  peculiarly 
in  the  knowledge  of  the  party. 
Id.  333. 


J.      . 
JACTITATION  of  MARRIAGE 

effect  of  sentence  o£  103. 
JEWS 
how  sworn.  78. 
notice  of  dishonour  of  bill  need  not  be 

given  on  day  of  festivaL  161. 
marriage  of^  how  proved  360. 
JOINTS^  ANT 
may  either  join  or  sever  in  demise  in 

ejectment  335. 
fine  by,  does  not  divest  estate  of  co- 
tenant  338. 
must  prove  actual  ouster  of  his  oo4eiiant 

in  ejectment  339. 
notice  to  quit  by  one,  good  for  his  share. 

335;  and  ibr  others.  Addenda,Sl7. 
by  agent  for  all.  Id. 
service  on  one  of  several  good  for  all 

33a 
poenssionaf  one  theDaHasBiQn  of  the 

otheia  3SL 
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JOlNTEyANT— c^trfiniKit. 
may  distruQ  u  bailiff  of  bU  co-tenant, 

witbout  preriooB  oommand.  357. 
that  jrfgtwtfjfigjointenant  with  third  per- 
Km  inadmiMible  (except  in  reduction 
of  damages)  in  trespus  q.  c.  £  under 
general  umic.  386. 
trover  will  not  lie  by  one  againit  another. 
406. 
nnlew  the  chattel  be  deitrojed.  Id. 
JGUKSALS 
of  Houses  of  Parliament,  how  proved. 

53.    See  ParUamefit 
when  evidence  of  fiwita  therein  stated. 
111. 
JUDGfTS  ORDER 
to  prore  particular!  of  demand.  40. 
to  stay  procoedinga,  not  sufficient  proof 
of  determination  of  suit  305. 
JUDICIAL  NOTICE 

what  matters  the  court  will  notice  judi- 
cially. 40. 
JUDICIAL  PROCEEDINGS 
instrument    themselves,  or    examined 

copies  o£|  best  evidence.  9. 
when  the  coorts  will  notice  them  judid- 
aUy.  40. 
JUDGMENT 
amendment  in  setting  out,  under  Lord 

Tenterden^s  act  41 
variance  in  statement  of.  48.  See  Record, 
poof  oC  53,  54.    See  Record, 
m  p^)er,  not  evidence  of  record.  54. 
of  inftrior  court,  how  proved.  59. 

Jirferior  Court, 
must  be  proved,  to  exclude  evidence  of 

iniiunoas  witness.  79. 
effect  o£|  in  superior  courts.  99. 
with  ro^ard  to  the  parties.  Id. 
not  bmding  on  third  persons.  Md. 
binding  on  same  paitiea  in  same 

character.  100. 
binding  on    persons  substantially 
parties.  Jd, 
with  regard  to  privies.  Id. 
heir.  Id, 

remainder-man.  Id. 
personal  representative.  Id. 
successor.  Id. 
with  regard  to  strangers.  Id, 
bindmg  in  case  of  tolls,  &c  Id. 
customary  commons.  101. 
public  rights  of  way.  Id. 
judgment  offered    in  evidence  to 
prove  the  &ct  ot  judgment  Id. 
with  regard  to  the  subject  matter  of 
the  suit  Id, 
if  cause  of  action  same, /orm  im- 

material.  Id. 
fiffm  of  action  mistaken,  judg- 
ment not  conclusive.  Id, 
4tmand  not  in  evidence  in  fi^rmer 
i«tioD  may  bt  recovered.  Id, 


JUDGMENT    tmtiwmd 

plaintiff  in  second 
must  prove  that  fiwt.  Jfl. 
judgment  not  evidenoe  of  colla- 
teral matter.  Id. 
with  regard  to  the  manner  in  wfaidi 
judgments  are  to  be  taken  advan- 
tage o£  Id. 
estoppel  if  pleaded.  103. 
in  evidence,  not  conclusive.  JUL 
admissibility,  in  civil  cases,  of  judg- 
ments in  criminal  cases.  Id, 
where  obtained  on  evidenoe  of 
party  bringing  it  fiirward,  in- 
admiasiUe.  la, 
9emUe  in  all  caaes  inadnuanble. 

Id. 
record  of  conviction  in  assault  on 
plea  of  guilty,  inadmissible  for 
plaintiff  in  action.  Id. 
effect  of  judgments  in  rem,  104. 
of  condemnation  in  Court  of  Exche- 
quer conclusive.  Id. 
aUUr,  in  permmawi.  Id. 
of  commiasiaoers  of  excise  ooDclnsive. 

Id. 
of  acquittal  in  Court  of  Exchequer  on 
seizure,  eemhU  not  oonduaive.  Md^ 
of  foreign  courts.  106.    See  Foreigm 

Courte. 
of  inferior  courts.  107.    See  hferior 
CourU. 
niay  be  the  subject  of  setNoff.  5251. 
in  ejectment,  when  and  for  what  par- 
poses  evidence  in  trespass  fiur  mesne 
profits.  39^,  393,  394. 
in  trover  far  damages,  and  satisiactian, 
vests  property  in  defendant  398. 
so  in  replevin  in  the  detind.  Id, 
plea  of  outstanding  judgments  in  actions 

against  executors.  470. 
when  necessary  to  be  proved  in  action 
against  sheriff  lor  taking  plaintiff^ 
goods.  485. 
when  void,  a  defence  in  action  against 
sheriff  for  an  escape.  4B4. 
JUSTICE  of  the  PEACE 
acting  as  such  supersedes  proof  of  ap- 
pointment 28. 
effect  of  conviction  by.  109.    See  Gon- 

viction, 
form  of  action  against  for  false  imprison- 
ment 372. 

may  nye  special  matter  in  evidence 
under  the  general  issue.  374. 
evidenoe  in  actions  against  474. 
Stat  24  Gea  II.  e.  44,  as  to  notice  of 

action.  Id. 
to  what  cases  the  statute  extends.  475. 
sufficient  if  justice  believes  himself 
acting  in  pursuance  of  act  of  Par- 
liament Id. 
though  offimce  not  within 
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JUSTICE  of  the  PEACE— eoftftfNMcf. 

where  act  not  done  in  character  of 

jnstioe,  notice  annecesearj.  IdL 
actiona  of  tort  only,  and  not  ai 
aumpMt,  within  the  atatute.  476. 
Ibrm  of  the  notice.  Id. 
must  ipecify  writ  Id, 
need  not  name  all  the  par- 
ties. Id. 
name  and  residence  of  the 

attorney.  Id. 
sofficient  if  named  in  bod j 

of  notice.  Id. 
firm  of  action  need  not  be 

named  Id. 
variance  between  notice  and 
declaration.  Id.  477. 
delivery  of  the  notice.  477. 
proof  of  the  oonmiencement  of  the  ac- 
tion. Id, 
case  of  continuing  imprisonment 

mode   of    computing   the    six 

months.  H. 
continuing  the  writ  Id. 
real  time  may  be  shown  in  op- 
position to  teste.  Id. 
ptoat  of  cause  of  action.  478. 
venue.  LL 

evidence  of  the  warrant  Id. 
proof  of  malice  in  action  brought  after 
conviction  quashed.  Id. 
Stat  43  Geo.  III.  c  141.  M. 
informal  convictioo  within  the 

statute.  Id. 
want  of  probable  cause  of  oonvic- 
tion.  id. 
Defence, 
special  matter  may  be  given  m  evi. 

denoe  under  general  issue.  479. 
in  what  eases  justices  are  protected 
by  evidence  of  conviction.  JUL 
no  protection  where  there  is  no 

jurisdictioD.  Id, 
whether  the  plaintiff  can  show, 
by  exclusive  evidence,  the  want 
of  jurisdiction.  480. 
conviction   must   be   connected 

with  cnnmitment  481. 
conviction  need  not  be  fbnnally 

dravm  up  it  time.  Id. 
oonnezion  between  warrant  and 

conviction*  Id, 
evidence  of  irregularity  in  pro- 
ceedings inadminible.  Id. 
justice  excused  in  case  of  error  in 

judgment  Id. 
tender  of  amends,  stat  34  Gea  II.  c. 
44,  s.  3. 469. 
Mt  of  justice,  not  qualified  by  taking 
oaths,  not  absolutely  void.  4ol. 
TOBTIFICATION 
in  actions  hr  deftmaiico.  398. 
troth  cannot  be  given  in  evidenee  on- 1 
der  feneral  issue.  "  ^ 


JUSTIFICATION— coftftniMl. 

circumstances  to  rebut  presumption 
of  malice,  as  privileged  conmiunica- 
tion,  may  be  given  in  evidence  un- 
der general  iisue.  395  to  398.  See 
Dtfunuttion, 

in  actions  fia  words  not  actionable  in 
themselves,  evidence  of  truth  admis- 
sible to  disprove  malice.  399. 

that  the  words  were  first  spoken  bv 
another  must  be  specially  plead^ 

39a 

in  actions  for  assault  and  battery.  369. 
in  actions  for  fiilse  imprisonment  S74 
in  actions  of  trespass  to  personal  proper- 
ty. 378. 
inactions  for  trespass  guars eJottSttm/tis- 
gU.  385. 

evidence  under  justifications  in  such 
action.  386. 

K. 
KING'S  BENCH 
prison,  books  o^  copy  of  inadmissiMa  61. 
admissible  to  prove  date  of  '^'■^"I't- 
ment  113. 


LANDLORD 

relation  of  landlord  and  tenant  may  be 
proved  by  parol,  though  lease  in  writ- 
mg.  1.  lo. 
not  bound  b^  the  act  of  his  tenant  in 
granting  riff  fat  of  way.  17. 
nor  in  dedicating  way  to  paUic  18. 
incompetent  witness  in  action  against 
sheriff,  who  has  paid  over  rent,  for 
fidse  return.  83. 
when  he  may  recover  in  use  and  ooca- 

pation.  143, 144 
employing  workmen  to  repair  tenant's 
boose  liable  for  nuisance.  367. 
or  for  negligence.  376. 
not  bound  by  sum  mentioned  in  notice 

of  distress.  310. 
action  by,  for  doable  vahie.  319.    See 

Double  Value. 
action  by,  for  double  rent   331.    Sea 

Double  Rent 
evidence  in  action  of  ejectment  by.  390» 
proof  of  the  contract  of  demise. /<i.  Sea 
Itease — Demi9e. 
where  an  instrument  is  a  lease  or 

an  agreement  331. 
tenancies  at  will  and  cases  of  law- 
fiil  possesskM[L  333. 
proof  of  notice  toqoit  333.  See  Nttiee 
tofuit. 

at  what  time  it  must  be  given.  Id. 
by  whom.  335. 
to  whom.  336. 
fonno£  Id, 
service  o£  337. 
waiveroC  338. 


Id, 
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LANDLORD    JwHiwerf. 

when  dupoBflod  with,  S39. 
ITOof  in  CMes  of  ibrftitaie.  JU.    See 

wuTer  of  forfeiture.  341. 
when  a  oompelent  witaeaa  in  ejectment 

aso. 

titk  aC  cannot  be  disputed  bj  his  tenant 

47. 142. 330.  356. 
ealving  to  view  waete,  k^  and  doing 
damage,  Itc,  a  treepiiiwcr  oi  tnitio. 
384 
ftoot  of  pomeawflS  of  premiMS  by,  in 

tiespeM  for  meaie  pnifita.  393. 
who  has  dietiained,  cannot  maintain  tro- 
ver for  the  goods.  401. 
cannot  maintain  trofer  for  Aurnitoie  let 
with  a  house.  402. 

d»Ur  for  machinery  belonging  to  a 
mill  wroDfffully  severed  during 
the  term.  Id. 
so  for  trees  cut  down  bj  stran- 
ger during  term.  Id. 
action  by,  against  sheriff  on  stat  8  Ann. 

487.    Qee  Sheriff. 
payment  to,  of  rent  under  stat  8  Ann.  c. 
14,  a  defence  in  action  against  sheriff 
for  folse  return  of  miUa  bona.  496. 
but  landlord  is  not  competent  to 
prove  the  payment  497. 
LAND  TAX 
books  of  commissioners  o^  copies  of  ad- 
miasible.  61. 
LEADING  QUESTIONS 

what  amounts  ta  94   See  WifneM^ 
LEASE 
pardl  evidence  admissible  to  prove  cus- 
tom notinserted  in.  IL 
unless  such  custom  be  excfaided  by 
neoessa^  implication.  Id, 
memorandum  &,  under  5L  per  annum 
exempt  from  stamp  duty.  119. 
building  lease  not  within  the  ex- 
emption. Id. 
what  amounts  to  acceptance  o^  by  assign- 
ees of  bankrupt  313, 313. 
proof  of  lease  in  ejectment  by  landlord. 
.     330.  See  Demise. 

cases  in  whidi  a  lease  from  year  to 

year  is  presumed.  330.  355. 
what    instrumenti  are    leases  or 
sgreements  for  leases.  331. 
forfoiture  oS,  when  waived.  341. 
when  lease  is  void  or  voidable.  Id. 
LEDGER  BOOK 

secondary  evidence  of  wiU.  72. 
LEGAL  EFFECT 

if  contract  stated  according  to,  no  vari- 
ance. 44 
of  the  word  **  money.**  45. 
on  count  for  money  lent,  no  variance  if 

proved  to  have  been  in  pagodas.  Id. 
of  ** reasonable  time**  and  ^reasonable 
price."  Id 


LEGAL  EFFECT— «8itfjiiiisd. 

of''  request**  Id. 

of  a  Tetainer  **  at  a  certain  sum  to  wit, 

dtc"  Id. 
of  a  porchase  of  **  a  certain  quantity  lo 

wit,  dLc**  Id. 
of  contract  to  deliver  slock  **  oo  97tb 

February.**  M. 
of  bill  drawn  by  one  person  trading  under 

ajoint6rm.  Id. 
of  an  act  done  by  an  agent  Id. 
of  conveyance  to  a  nominee.  Id. 
of  a  joint  and  several  bond  dedsred  on 

as  joint  Id. 
of  wrong  name  of  payee  in  note.  U. 
of  joint  and  several  oontraets.  46. 
in  actions  for  tort  48. 
in  statement  of  deeds.  49. 
LEGATEE 
rendered  competent  witness  la  will  of 

leal  estate  by  35  Geo.  II.  c.  6.  75. 
residuary,  when  incompetent  82. 

release  to,  what  sufficient  93. 
rendered  competent  by  payment  before 

trial,  93.  465. 
LEGITIMACY 

onuaofjffoofan  issue  as  to.  52. 
LETTER 
form  of  notice  to  produce.  5w 
secondary  evidence  of  oontsnls  c^  after 

notice  to  produce.  7. 
admission,  in  einkbnoc,  without  produc- 
ing that  to  which  it  is  an  answer.  26. 
admissible  to  complete  ccntract  under 

stat  of  frauds.  136. 
LETTERS  of  ADMINISTRATION 

See  Admimttratum. 
LEV  ANCY  and  COUCHANC  Y 
proof  of  averment  that  plaintiff  is  entitied 

to  common  for  all  cattle  levant  and 

oouchant  270. 
traverse  o^  or  plea  of  right  of  comnon 

in  trespass  q.  c.  £  389. 
LIBEL-fiee  Defimutian. 
LIBERUM  TENEMENTUM 
evidence  under  plea  o£  386. 
LICENSE 
to  trade,  what  sufficient  to  let  in  second- 
ary evidence  of.  3. 
to  enclose  waste  when  presumed.  14. 
theatrical  license  presumed.  19. 
presumed  from  entry  in  eustomphooae 

books.  Id. 
copy  of,  in  Secretary  of  State*s  office  ad- 

misaible.  61.  188. 
when  a  defonoe  in actioB fornuissnoe. 

268. 
presumptive  evidence   of  inceptian  of 

risk  m  actions  on  policies.  180. 
proof  of,  in  actians  on  polioies  of  laai- 

rance.  182. 
evidence  on  plea  of,  in  actko  of 

pass  q.cf:  390.  u. 
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LIEN 
ptaif  leffaabf  tod^liYer  fooda,  on  gfog&d 
ofhavin^r  alien,  not  evidence  of  oon- 
veiwon.  405. 
otherwise  where  be  does  not  insist 
on  the  lien.  Jd. 
genenl  Hen,  how  proved.  406. 
hj  express  agreement  Id. 
bjr  general  usage.  /</. 
in  case  of  carriers  and  wharfingers.  Id, 
persons  who  hove  a  general  lien.  Id.  409. 
persons  who  have  a  particular  hen.  Id. 
Uens  in  case  of  ple<^  by  ftctora  mder 
Stat  6  Geo.  IV.  c  94.  410. 

in  which  a  lien  does  not  arise.  Id. 


special  agreemrait  do^  not  jkt  se  pre- 
alien. 


vent  a  lien*  Id, 
no  lien  in  case  of  credit  Id. 
to  make  a  lien  there  must  be 
sion.  411. 

not  gained  by  fravd.  Id. 
servant  cannot  give  lien  on  his 
ter*s  goods  without  lus  consent  Id. 
waiver  o£  411. 
by  not  insistiTig  on  it  Id. 
by  parting  with  the  possession.  Id. 
when  revived  by  repossession.  Id. 
verdict  ibr  j[oods  sold  no  waiver.  413. 
depositing  m  king's  warehoose   no 
waiver.  Id, 
LIGHTS 
presumption  of  grant  o£  16.    See  Pre- 

nanption, 
where  action  lies  Sx  obstructing  win- 
dows. 367. 
abandonment  of  right  to.  368. 
LIMITATIONS.  STATUTE  of 
plea  o^  not  affi»cted  by  payment  of  mo- 
ney into  court  33, 33. 
in  assun^t  for  use  and  occupation.  146. 
debt  barred  by,  cannot  be  setoff.  353. 
when  the  statute  begins  to  run.  354 

firom  the  breach  of  promise.  Id. 
subsequent  promise  to  take  case  out  of 
statute.  Id.         • 

must  be    in  writing — ^Lord  Ten. 
terden's  act  355.     See  Adden- 
da. 516. 
effect  of  plea  in  abatement^  where 
the  party  not  joined  is  protected 
by  the  stat  Id. 
no  memorandum  on  bill  or  note 
shall  be  proof  of  payment  of  in- 
terest 356. 
act  operates  on  promises  made  be- 
tare  its  coming  into  force.  Id. 

decided  on  Lord  Tenterden*s 
act  356. 
•emife'does  not  apply  to  the 
case  of  an  account  stated.  Id. 
what  acknowledgment  is 

quired  by  the  act  Id. 

payment  of  interest  by  one  of 

the  makers  of  a  note  takes 


UMITATIONS,  STATUTE  of^-^sM'i. 
the  case  out  of  the  aot  357. 
acknowledgment,  by  whom.  357.' 
by  parly  chargesble.  Id. 
by  one  of  several  makers  ef  note. 

Id.  See  Addenda.  516. 
by  one  of  several  ezeouloia.  357. 
by  one  of  several  makers  of  note 
alter  the  moiriage  of  another. 
35a 
acknowledgment,  to  whook  Id. 
to  peraon  in  ttdstenoe^  Id. 
to  stranger,  sufficient  Id. 
to  executor,  will  not  support 
count  on  promise  to  testa- 
tor. Id. 
acknowled^eat,whatsuAeient  Id. 
afler  option  brought  good.  3AI# 
what  not  sufficient  Id. 
acknowledgment  accompanied  with 

denial  of  liability.  360. 
acknowledgment,  conditional  Id. 
performance  of  condition  must  be 
shown.  361. 

mutual  accounts.  Id. 
defence  in  action  for  insurance.  368. 
when  a  defence  in  debt  for  rent  319. 
entry,  when  barred  by.  351.  See  Entry. 
in  trespass  for  crim.  eon.  363. 
in  trespass  for  mesne  profits.  394. 
debt  baited  by,  good  petitioning  credi- 
tor's debt  417. 
actions  against  constables,  stat  34 


re. 


m 

Geo.  IL  a  H  a.  a  457. 
in  actions  affainstofilcers  of  customs  and 

excise.  461. 
in  actions  fay  executors  and  administra. 
tors.  465. 
LIVERY  of  SEISIN 

presumed  after  30  years.  17. 
LIVERY  STABLE.KEEPER 
has  not  a  particular  lien  on  horses  for 
keep.  499. 
LLOYD'S 
books  o^  evidence  of  capture.  113. 
but  not  of  notice,  unless  to  subscriber. 

Id.lBi. 
certificate  of  agent  abroad,  not  admissi« 
Ue  to  prove  damage  sustained  by 
goods.  187. 
LOGBOOK 
of  man-of-war  evidence  to  prove  sailing. 
113. 181. 
LORDS,  HOUSE  of 
procedings  o^  noticed  judicially.  40. 
journals  o^  proved  by  examined  oopiss. 

minutes  of  reversal  of  judgment  by,  pro. 

ved  by  copy.  Id. 
bill  need  not  be  delivered  by  attorney  for 

business  done  in.  19a 
LOSS 
evidence  of  loss  of  goods  in  action  against 

carrier.  379. 
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^naioflom  of  ihip  faiMtkucn  polieiM 
by  perils  of  the  nu.  183. 
varunoe  in  proof  Id, 
by  ranning  ftul.  163. 
wrecked  bj  borratzy.  Md, 
ftnnded  and  goods  oonfiecated.  M. 
cattle  killed  by  roQing  of  ahipw  Id. 
where  taking  gnand  in  harbour  or 

on  beach  la  a  loaa.  JUL 
daatmctioa  hj  worms.  Id, 
fired  at  by  mistake.  Id. 
remotely  occasioned  by  negligence 

of  crew.  Id, 
■de  of  goods  todefray  neceamy  re. 

paira  not  such  akss.  M. 
Msomption  of  loaa  of  ship.  Id. 
proof  oflooa  by  fire.  184- 
bomt  to  prevent  Ming  into  hands  of 

enemy.  Id. 
bomt  by  negligence  of  ^erew.  Id. 
bomt  by  goods  taking  fire  bein^  in  bad 
condition  not  within  the  pohcy.  /li 
pfoofoflooi  by  capture.  18^ 
driven  on  enemy's  coast,  and  there 

captured.  Id, 
Lloyd's  books  evidence  oi.  Id. 
ftreign  sentence  not  evidence  of.  Id. 
whore  r»«aptnred  and  aAnwards  lost, 

no  kMB  by  capture.  U. 
by  ooUnsion  witn  captain.  Id. 
proof  of  loos  by  barratry.  184. 
that  captain  carried  ahip  ontof  ooorae 
fer  his  own  fraudulent  purposes.  Id. 
where  ship  let,  general  ownmr  may 

oommit  barratry.  Id, 
onuggling  by  captain.  Id. 
whm  barratry  is  caused  by  negli- 
gence of  owner.  Id. 
proof^amountofloss.  186. 
proof  of  abandonment  187.    See  Aban^ 

LOST  bill' of  EXCHANGE  or  NOTE 
when  plaintiff  can  recover,  in  case  of. 

147. 
where  bill  given  in  payment  is  lost,  ef 

fectof  950. 
where  note  is  kist,  plaintiff  cannot  resort 

to  common  counts.  175. 
when  property  passes  on  transfer  of 
398. 
LOST  BOND 

how  proved.  71. 
LOST  DEED 
stamp  on,  presumed.  116. 
plea  of  grant  of  way  by,  evidence  under. 
1& 
LOST  PROBATE 

proof  of  60. 
LOST  WILL 
proof  of  73. 
LUNACY 
inquisition  o^  evidence,  butnot  conchi- 
aive  against  tiiird  persons.  106. 


LUNACY    fsnftmisd. 

evidence  under  mn  tit  factum,  SlOi 
LUNATICS 

when  incompetent  witnenes.  77. 

M. 
MA6ICTRATE.  Sei 
MAHOMETANS 

how  sworn.  78. 
MALA  PROHIBITA 

distinction  between  and 
MALICE 

imdied  in  case  of  defiunaftory 

must  be  proved  iriiere  the 
areprim^/Kte  excusable.  IL 
proof  oC  in  action  ior  malicioos  ptosecn- 
tion.  302. 
in  action  for  malicious  aireaL  906i. 
proof  o^  in  action  brou^t  after  convic- 
tionouaafaed.  476L 
MALICIOUS  ARREST 
variance  of  statement  of  record  m  action 

6r.  4a    SeeiZword 
evidence  in  actions  for.  304. 
proof  of  the  arrest  Id. 
where  neoesmy  to  prare  the  affi- 
davit Id. 
proof  of  the  writ  and  return.  Id. 
what  constitutes  an  arrest  305. 
proof  of  determination  of  suit  Id. 
averment  of  nonsuit  not  proved  by 

rule  to  discontinue.  Id. 
euch  variance  not  amendable  under  9 

GealV. /d. 
discontinuance  sufficient  determiBap 

tion.  Id. 
BO  rule  to  stay  proceedings.  Id, 

proof  of  termination  of  suit  in  dieriff^ 

court  Id, 
eM^rwestiis  insufficient  306. 
proof  of  maUca,  and  want  of  proboUe 
cause.  Id. 
onus  on  plainflff  Id. 
whether  discontinuance  is  evidence 

of  want  of  probable  cause.  Id. 
vriiether  nonpros,  is  sufficient  Id, 
arrest  lor  one  side  of  an  account 

evidence  of  malice.  U, 
taking  a  loos  sum  out  of  eooit,  and 
not.  proceeding,  insufficient  Id, 
anest  by  mistake.  Id.  307. 
refusal  to  discharge  defendant  on 
tender  of  debt  and  costs,  evidence 
of  malioe.  307. 
what  coots  of  fbrmer  suit  may  be  le- 

oovered.  Id, 
competency  of  witness.  Id. 
arbitrator  to  whom  former  suit  reftr- 
red  incompetent  Id, 
MALICIOUS  PROSECUTION 
variance  in  statement  of  record.  4&  See 
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MALICIOUS  PROSECUnON-HMitf'd 

eridenoe  in  actions  iSv.  300. 
proof  of  prowcutian.  Id, 
bj  production  of  reoord.  Id* 
original  indictment  and  minutes 
^  of  aeuions  insofficient  Id, 
variance  between  charge  and  de- 
claration. Id, 
ptooi  of  preferring  charge  before 
magistrate.  301. 
proof  of  determination  of  proaecuticD. 
Id. 
by  return  of  no  true  bilL  Id, 
by  acquittaL  Id, 
variance  in  statement  of  disoon- 

tinuance.  Id, 
acquittal  on  defect  in  indictment 
Id, 
proof  that  defendant  was  ptosecutor. 
Id, 
not  b^  indorsement  of  his  name 

on  mdictment  302. 

grand  juryman  may  be  caHod. 

Id, 

proof  of  maUce.  Id, 

acquittal  not  prm&facU  eridence. 

inferred    from   want  of    probable 

cause.  Id, 
must  be  shown  that  charge  is  wil- 
fully felse.  Id, 
.   proof  of  want  of  probable  cause.  Id, 
express  malice  not  evidence  of  it 

Id, 

nor  abandoning  prosecution.  Id, 
nor  neglect  to  prefer  indictment 

Id, 

whether  throwing  out  of  bill.  Id, 
consulting  counsel  evidence  to 

show  probable  cause.  303. 
proof  lies  on  plaintiff.  Id, 
observations  of  judge  on  trial  of 
indictment,  evidence   for  the 
idaintiff.  304 
damages.  Id, 
defence.  Id, 
proof  of  no  malice  or  of  pro- 
bable cause.  Id, 
proof  of  plaintiff's  bad  charac- 
ter inadmissible.  Id, 
evidence  of  defendant  at  the 
trial  of  indictment  said  to 
be  admissible.  Id, 
MALTHOUSE 
action  against  hundred  fer  demolition  o£ 
499. 
MANOR 
custom  o^  when  proveable  by  evidence 

of  custom  in  another  manor.  36. 
lord  of^  may  have  trespass  for  estray  or 
wreck  befbra  seizure.  377. 
MAP 
rejected  as  evidence  of  a  highway.  91. 
ancient,  rejected.  63. 


MARKET 

owner  of  soil  of^  may  have  trespass  q.  e. 

f  379. 
where  property  in  goods  in,  divested  on 

sale  in  market  overt  397. 
MARKSMAN 
execution  of  deed  by,  how  proved.  68. 
proof  of  identity  of.  65. 
attestation  of  will  by,  sufficient  73. 
MARRIAGE 
entry  in  register  not  the  only  proof  of.  3. 
proved  bv  declarations  of  party  himself 

since  deceased.  20. 
register  of,  how  proved.  62.  See  RtgiuUr, 
proof  o^  in  real  writs,  by  bishopV  oerti- 

ficate.  110. 
effect  of  register  oC  114.  See  RepaUr, 
proof  of  marriage  being  void  oniwr  mar- 

ria^  act  ^.    Addenda,  517. 
(^  nunor,  by  license,  without  <w*fTit^ 

good.  Id, 
proof  of;  in  actions  for  crim.coo.  358. 

in  a  public  chapel  according  to  26  Geo^ 
It  &c.  359. 

due  publication  of  banns.  1(2.  Ad" 

denda,  517. 
Oiarriages  of  Jews  and  Qnakeri. 

360/ 
marriages  in  Scotland,  Ireland, 

and  abroad.  Id» 

marriages  in  the  colonies.  361. 

marriages  in  ambassador'schapeL 
Id, 

evidence  to  disprove  marriage,  in  actions 

fer  crim.  con.  363. 
in  due  publication  of  banns.  Id, 
action  for  breach  of  promise  of.  193. 
man  or  woman  may  ""«»**i»  it  U, 
or  in&nt  Id, 
but  not  an  executor.  Id, 

unless  personal  estate  damaged,  iii. 
proof  of  the  contract  Id, 
need  not  be  in  writing,  fd, 
stamp  not  required.  194. 
presumed  proof  of  contract  Id, 
jMtxif  of  count  on  promise  tomarry 
generally.  Id, 
breach  of  the  promise.  Id, 
that  defendant  has  married  another. 
Id, 

or  tender  or  refusal  of  plaintiff.  Id, 
defence. 

gross  inmiorality  or  m»««rmdw?t  in 
plaintiff.  Id, 

unless  defendant  know  of  the  mis- 
conduct 195. 
evidence  in  reduction  of  damages.  Id, 
disapprobation  of  parents.  Id, 
misrepresentation.  Id, 
representations  of  plaintiff's  fether, 
when  admissible.  M 
MASTER 

not  liable  fer  goods  ordered  byhisser- 
vant  without  anthority.  916. 
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MASTER-~«»niiim«ef. 
vnless  ho  ha«  ia  other  instanoes  paid  for 

goods  80  ordered.  Id, 
liable  where  he  has  in  one  imrtance  au- 

thorued  the  servant  to  buy  on  credit 

216. 
may  maintain  aflsampeit  for  the  work 

and  labour  of  hia  apprentioe  after  de- 

■ertion.  223. 
of  veaael,  deceased,  bill  of  lading  aigned 

5^,  evidence.  34.    See  Captain, 
e  for  negligence,  but  not  wilful  trea- 
paaa  of  aervant  272. 
in  adion  againat,  by  aervant,  for  giving 
bad  character,  ezpreia  malice  muat  be 
proved.  293. 
wmn  jnatified  in  giving  bad  character  of 

aervant  395, 29& 
when  liable  for  the  treapaaa  of  hia  aer- 
vant 883. 
MAST£R*S  OFFICE, 
booka  ci^  evidence  to  prove  peraon  an  at- 
torney. S^. 
MEMBER  of  PARLIAMENT 
privilege  o^,  in  apeaking    defamatory 
worda.  295. 
MEMORANDUM 
of  term  in  which  declaration  waa  filed. 

199. 
within  the    17th  aection  of  atatute  of 

fraucb,  what  toffioient  305, 306. 
of  ammeota  not  aigned  b^  the  partiea 

will  not  exclude  parol  evidence.  8. 
to  refroih  memory  of  witneaa.  98.    See 

Wiine9$. 
not  amounting  to  agreement,    exempt 

from  atamp.  121. 
waiving  warranty  in  pdicy  doea  not  re- 
quire atamp.  182. 
MEMORY 
may  be  refreahed  by  unatamped  receipt 

Id, 
imperfect,  effect  of.  67. 
may  be  refreahed  by  reference  to  genu- 
ine handwriting.  68. 
how  refreahed  in  generaL  98,  99.    See 
Witness. 
MESNE  PROFITS 
treapaaa   for.    393.    See    TVespass  for 
Mesne  Prqfiis. 
MILLKt 
haa  a  particular  lien  on  com  ground  by 
him.  409. 
MINE 
recovery  in  trover  of  lead  dug  out  oi|  no 

preaumption  of  right  to  mine.  16. 
what  aumcient  title,  in  trover,  to  ore. 

401. 
action  againat  hundred,  for  demoliahing 
enginea  uaed  in.  499. 
MINUTE  BOOK 
of  aeaaicna  not  a  record.  54. 

when  evidenee.  59. 


MISDEMEANOR 
competency  of  witneaa  convicted  fir,  re- 
atored  by  anffering  puniahment,  9  Gea. 
IV.  c  32.  80. 
MISNOMER 
evidence  on  plea  of.  338.    See  Abate-' 

ment, 
of  party  in  deed.  50. 
MISREPRESENTATION 
a  defence  in  action  on  promise  of  mar- 
riage. 195 
when  a  defence  in  actiona  on  policiea  of 
insurance.  188.    See  Inasraiice. 
MISSING  SHIP 

presumption  of  loaa  of!  18L 183, 184. 
MISTAKE 
in  entitling  cauae  in  notice  to  prodnoe^ 

bad.  5. 
in  wHl,  Slc,  when  explainable  by  paral 

evidence.  13. 
in  paiticulara  of  demand.  39. 
in  setting  out  written  inatnunent,  4x:, 
whan  amendable  imder  Lord  Tenter- 
den'a  act  42.  « 

in  name  of  payee  of  note.  45. 
in  name  of  party  to  deed.  50. 
in  bill  of  exchange,  may  beeorreded  with- 
out fresh  atamp.  lUS. 
in  dates  in  attamey*a  biH  199. 
in  bought  and  sokf  notes.  206. 
money  paid  under  mistake  of  fitct  re- 
coverable. 230, 231. 
aliter  under  mistake  of  law.  230. 
mistake  in  arrest  furnishes  no  ground  of 

action  for  malicious  arrest  SD6. 
in  notice  to  quit,  when  it  vitiatea.  337. 
MODUS 
coUateral  foots  when  evidence  to  dia- 

prove.  37.  

MOLLITER  MANUS  IMPOSUTT 
evidence  under  plea  of,  in  treapaaa  for 
assault  and  battery.  371. 
MONEY 
payment  of  into  court 
conclusive  on  defendant  in  action  on 
Burgeon*8  bill,  where  a  hhnk  is  left 
for  the  sum.  202. 
in  action  on  bill  of  excfaanapa,  where 
there  ia  a  partiBl  ftilure  of  oonaide- 
ration.  168. 
**  money**  means  English  money.  45. 
in  what  kind  of  money  a  tender  must  be 

made.  263.  

MONEY  HAD  AND  RECEIVED 
aaaumpait  for.  228. 
cannot  be  maintained  ajrainst  equity 
and  good  conscience.  ^8.  See  An-^ 
nttity. 
rcipeipt  of  money.  328. 
wib  not  lie  for  stock  or  notes,  unleaa 

treated  aa  caah.  Id. 
some  particular aum  must  beprofed, 
or  non<«uit  Id. 
receipt  by  the  defendant  U. 
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MONEY  HAD  and  RBCEIVED-coRttn. 

U€d. 

mere  bearer  of  money  not  liable. 

228. 
nor  Bjfent,  who  has  paid  over  with- 
out notice.  Id. 
aliter  after  notice.  Id, 
passing  in  account  not  a  payment 

Id. 
receipt  by  agent  for  principal  not 
evidence  against  former.  Id. 
money  paid  to  stakeholder  must  be 
recovered  from  him.  229. 
on  failure,  or  without  consideration.  Id. 
in  case  of  defective  annuity.  Id. 
of  tontine  abandoned.  Id, 
of  share  in  company.  Id. 
of  money  paid  for  bastard  child 

deceased.  Id. 
of  forgery.  Id.  230.  See  Forgery. 
money  paid  under  a  maotake  of  focts 
recoverable.  230. 

but  where  an  article  is  told  &ir 
more  than  value  without  fraud, 
excess  not  recoverable*  Id, 
nor  money  paid  under  mistake  of 
law.  Id. 
though  under  protest  Id. 
tenant  wno  has  paid  rent  to  wrong 
landlord  may  recover  amount 
fix>m  him.  231. 
money  obtained  by  fraud  or  duress.  Id. 
may  be  recovered,  though  defend- 
ant entitled  by  ecclesiastical  law. 

a. 

rent  oflands  wrongfully  received.  Id, 
obtained  by  collusion  and  foud.  Id, 
exorbitant    sum    paid  to   redeem 

goods.  Id. 
money  extorted  by  public  officers. 

not  where  replevin  is  the  proper  re- 

medy.  Id, 
nor  where  money  is  paid  **  without 
prejudice,'*  on  action  brought  Id, 
but  money  paid  on  quashing  con- 
viction IS  recoverable.  232. 
money  paid  under  illegal  contract  Id. 
recoverable  where  contract  execup 
toxy ,  though  parties  in  pari  ddic 
UK  Id, 
aembU  no  distinctioQ  between 
snala  pnkibita  and  mala  in 
St.  Id, 
BO  fhxn  stakeholder,  though  cod- 
tnidexteuUd.  Id* 

unless  he  has  paid  it  over  by 
plaintiff 's  aitthority.  Li, 
so  though  oontiact  exeeuUd^  if  parties 
not  mj»riiielicto.  Id, 
so  mm  agent,  who  cannot  set  up 

the  iD^ty.  U. 
not  recoverable  where  contract 
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MONEY  HAD  and  RBCEIVED—cintfi. 
ftued, 

executed,  and  parties  in  pari 
delieto.  Id, 
money  due  on  transfor  of  debt  by  ar- 
rangement between  three  parties. 
232,  233. 
money  due  in  case  of  partnership,  on 
di\'ision  of  profits,  not  recoverable 
in  this  acti(m.  Id. 
interest  not  recoverable  cm.  235. 
promissory  note,  when  evidence  of.  175, 
176. 
MONEY  LENT 
may  be  recovered  by  an  attorney,  though 

no  bill  delivered.  197. 
assumpsit  inr.  227. 
promissory  note  evidence  of.  Id, 
mere  proof  of  payment  of  money  in- 
sufficient, without  something  from 
which  loan  oan  be  inferred.  Id. 
advance  of  money  by  parent  to  child 

evidence  of  gift  Id. 
no  interest  recoverable  in,  unless  by 

course  of  dealing.  Id. 
may  be  recovered,  though  security 
taken  and  not  returned.  Id. 
interest  not  recoverable  on.  235. 
infont  not  liable  for.  246. 
MONEY  PAID 
not  a  disbursement  within  stat  2  Geo. 

n.  c  23.  197. 
interest  not  recoverable  on.  235. 
assumpsit  for.  225. 
plaintiff's  proofs, 
the  payment  of  the  mbney.  225. 
■  security,  bill,  note,  or  stock,  not  mo- 
ney. Id. 

unless  agreed  to  be  taken  as  such. 
/A 
that  the  money  was  the  plaintiff's.  Id, 
the  defendant's  request  226. 
or  subsequent  assent  Id. 
or  under  legal  liability.  Id, 
as  by  surety  against  principal.  Id. 
or  against  co^nirety.  Id. 
but  not  between  wrong-doers.  Id. 
as  by  bail.  Id. 
but  not  the  costs  of  action  unad. 

visedly  defended.  227. 
by  one  whose   goods  have  been 
seized  for  defendant's  ront  226. 
by  accommodation  acceptor.  Id. 
by  indoner  against  acceptor.  JtL 
but  not  for  tiie  costs.  Id, 
by  acceptor  for  honour.  Id, 
for  money  supplied  to  captain  of 

defendant's  ship.  227. 
by  carrier  who  has  paid  for  goods 
wrongly  delivered  to  defendant 
Id.ouitBr€, 
not  where  money  is  paid  in  conse- 
quence of  party's  own  nogicott 
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M0NK7  PAnV-eoirftiwAi. 

Slc^  or  in  fnrthennoe  of  illegil 
traxinctiaiL  Id, 
MONEY  SCRIVENER 

a  tr-idcr  within  tl:e  bonknipt  law.  422. 
MONUMEN7^ 

iDtc:i/Jons  on,  c^i*icnce  on  qncstiona (rf" 
pciA^Tcc.  Id,    See  Heanay. 
MORTGAGE 
equity  of  redemption  on  mortgage  in  fee 
not  le^  assets.  472. 
aiiter  in  case  of  mortgage  for  yeara. 
Id. 
MORTGAGEE 
of  ahip  not  li&ble  fer  repairs.  223.    See 

Skip, 
liable  as  asugnee,  in  covenant,  before  en^ 

try.  312. 
in  eiectmenl  against,  demise    may  be 

laid  before  termination  of  wilL  325. 
evidence  in  ejectment  by.  348. 
where  there  is  tenant  in 
onder  mortgagor.  Id, 
payment  tn,  when  evidence  onder  plea 
of  riens  in  arrear  in  replevin.  357. 
MORTGAGOR 

fine  by,  does  not  divest  estate.  328. 
MUTUAL  ACCOUNTS 
effect  of,  in  taking  a  case  out  of  the  sta^ 
tute  of  limitations.  261. 
MUTUAL  CREDIT 
Stat  6.  Geo.  IV.  c  16.  s.  16.252. 
meaning  of  the  words.  447. 

N. 
NAVY  BILL 

amomit  o£,  when   forged,   recoverable. 
229. 
NAVY  OFFICE 

register  of,  evidence  of  death  of  sailor. 
112. 
NE  UNQUES  EXECUTOR 
evidence  mider  plea  of  466.  See  £xeet(- 
tor, 
NECESSARIES 

liability  of  husband  for  necessaries  sup- 
plied to  wi.'e.  214, 215.  See  Wife. 
what  are  accounted  such  for  infant  245. 
NECESSITY 

way  o^  proof  of.  271. 
NEGATIVE 
not  in  general  required  to  be  proved.  51. 
unless  presumption  of  law  is  in  &vour 
of  affirmative.  52. 
NEGUGENCE 
by  attorney,  when  a  defence  to  action  on 

his  bill.  200.  See  AUmmey. 
in  performance  of  work  and  labour,  when 

a  defence.  225. 
money  paid  in  consequence  of|  cannot  be 

recovered.  227. 
win  prevent  party  paying  money  on 
forged  instrument  from  recovering  it 


NEGLIGENC 

variance  in  statement  of  cause  of  aeCiaB 

in  suit  for.  47. 
negligence   of  servant,  negligence   ot 

master.  48.  272. 
in  acti<ms  for,  servants  when  oompelBiil- 

82. 
in  polling  down  boose,  whereby  phin^ 

tiff  *s  house  is  injured.  266. 
in  case  of  negligent  driving.  272. 
master  liable  for  negligence  of  ser^ 
vant  Id, 
but  not  for  wilful  act  Id. 
captain  liable  for  seaman.  Id.  273L 
liability  of  owners  of  waggons,   of 
stable-keepers,  and  of  stage-ooach 
proprietors.  273. 
proof  of  the  negligence.  Id. 

breaking  down  a  presumption  of 

niMikiTfiilnw  nr  mmnffunpncj.  Id, 

and  if  overioaded,  condnsiTO 
evidence.  274. 
for  injury  merely    acciilwiilal  oo 

action  lies.  Id, 
rule  of  the  road.  Id. 
degree  of  skill  and  jodgment  whicli 

a  servant  ought  to  poasesa.  iU. 
negligence  of  driver  m  not  inform- 
ing passengers  of  danger.  Id. 
competency  S[  servants  as  witnes- 
ses. 275. 
in  case  of  damage  by  animals.  H. 
owner  of  forodoos  animal  liable  for 

damage  done  by  it  Id. 
so  of  dog,  iLC  accustomed  to  bite, 
with  knowledge  of  its  being  aocoB- 
tomed.  Id. 
evidence  to  prove  knowledge.  JUL 
where  savage  dog  is  kept  for  the  pro- 
tection of  premises.  276. 
in  not  inclosing  cellars,  &c  Id. 
landlord  superintending  repairs.  Id. 
person  employing  bricklayer  U>  make 

sewer.  Id. 
occupier  of  house  neglecting  to  rail  in 

area.  Id. 
where  damage  is  done  by  sub-con- 
tractor. Id. 
liabUity  of  inkeeper.  277. 
resembles  that  of  carrier.  H. 
where  waived  by  act  of  other  party. 
Id. 
defence  in  action  for.  Id. 
accident  Id. 

want  of  caution  or  skiU  in  plaintiiF. 
Id, 
of  carriers,  efftct  of^  in  action  agiinet 
them.  281. 

personal  negligence  ol;  takes  the 
case  oat  <^stat  1  Wit  IV.  c  68L 
284. 
of  Bhip*s  crew,  no  breach  of  warrwrty  of 
sea-worthinen.  181. 
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NEGLIOENCfi-coitfiiwed: 

ion  by  perils  of  the  seas,  remotely 
occanoned  by,  Ib  within  the  poh- 
cy.  183. 
of  ship-owner  may  prevent  act  of  barra- 
try from  coming  within  the  policy. 

of  owner  of  lost  or  stolen  bank-note,  &c 
when  it  will  prevent  him  from  reoov- 
ering.  400. 
NEGOTIATION 

of  bill,  what  amounts  to,  so  as  to  make 
alteration  6iUl  126. 
NEUTRALITY 

evidence  to  prove  or  disprove.  103. 181. 
NEW  ASSIGNMENT 

effect  oil  as  an  admission  on  record.  34 

where  necessary  in  trespass  for  assault 

and  battery  on  plea  of  son  assault 

demesne.  j69. 

effect  of,  in  preventing  the  plaintiff  from 

giving  evidence  of  two  trespasses.  370. 

where  defendant  justifies  in  trespass  in 

defence  of  possession,  new  assignment 

of  excess.  ^71. 

where  it  is  necessary  to  new  assign  on 

plea  of  Uberwn  tenementum,  3dti. 
where  it  is  necessary  to  new  assign  in 

general  on  plea  of  justification.  387. 
where  necessary  on  plea  of  right  of  way 
in  trespass  q.  c.  f  388. 

plaintiff  may  both  reply  and  new 
assign,  jl  393. 
where  necessary  on  pleaof  right  of  com- 
mon in  trespass  q.  c.  £  389. 
where  necessary  on  plea  of  license  in 

trespass  q.  c  £  390. 
evidence  under  in  trespass  q.  e.  £  381. 
waives  and  abandons  the  trespass  jus- 
tified. Id. 
where  there  are  two  trespasses  and 

one  count  and  a  justification.  JeL 
in  what  cases  the  plaintiff  may  both 

reply  and  new  assign.  392. 
where  defendant  justifies  and  plaintiff 
relies  on  matter  making  him  a  tres- 
passer ab  tfittso,  he  must  new  as- 

sign.  Id, 

NEWSPAPER 
insertion  of  advertisement  in,  when  su£ 

f!cient  notice.  380. 
delivery  o^  to  officer  at  stamp  office, 

proof  of  publication  of  libel  in.  386. 
proof  of  publication  of  libel  contained  in 
.   newspapers,stat386eaIII.c. 78,287. 
ahares  in,  are  within  6  Gea  IV.  c.  16,  s. 
73.  as  to  reputed  ownership.  438. 
NIL  DEBET 
what  must  be  proved  under,  when  plead- 
ed to  debt  on  bail  bond.  317. 
flvidenoe  under  m  debt  for  rent  318. 
evidence  under  in  debt  far  penaltiee. 


iaaetMiafaiaittberifffiveee^e.  494. 


NIL  HABUIT  hi  TENEMENTI8 

bad  plea  in  replevin.  356. 
NISI  PRIUS 
record,  when  evidence  and  of  what.  56. 
record,  when  evidence  of  conunence- 
ment  of  action.  190. 
amendment  by  leaving  out  prcftrt^ 
judge  will  not  allow.  310. 
NOMINAL  DAMAGES 
an  assumpsit  on  account  stated.  335, 

236. 
on  plea  in  abatement  337. 

NON  acx:;ess 

declarations  of  mother  tp  prove,  inadmis- 
sible. 20.  345. 
NON  CEPIT 

evidence  under  plea  of  in  replevin.  354. 
NON  DEMISIT 
evidence  on  plea  in  bar  oC  in  replevin. 
355.    Sec  Replevia. 
NON  EST  FACTUM, 
when  variance  may  lie  taken  advantage 

of  under.  49. 
evidence  under  in  action  of  covenant 
310. 
iTprofert  made,  deed  must  be  pro. 
daced  and  secondary  evidence 
inadmissible.  Jd. 
lost  deed,  so  pleaded,  if  found  be- 
fore trial  may  be  given  in  evi- 
dence. Id, 
that  defendant  was  lunatic.  311. 
or  intoxicated.  Id, 
or  feme  covert  Id, 
or  blind  and  deed  fidsely  read.  M. 
or  deed  delivered  as  an  escrow.  Jd. 
or  escrow.  Id. 
or  razure.  Id. 
but  infancy  or  duress  must  be  sp^ 

ciallv  pleaded.  Id, 
so  deed  void  by  statute.  Id. 
so  illegality  of^  consideration.  Id, 
evidence  under,  m  action  <m  bail  bond.  317. 

See  Addenda,  516. 
that  defendant  was  misled  as  to  legal  e£ 
feet  of  bond  not  evidence  under  iioii 
€$t  factum,  516. 
NON  JOINDER 
evidence  on  plea  o£  337.    See  itbsfs- 

tnenL 
of  plaintiff  or  defendant,  efibctof  as  a  va- 
riance. 42.    See  Parftet. 
of  tenant  in  common  of  land  as  defend- 
ant in  tort,  47. 
of  carriers,  cannot  be  pleaded.  384 
of  executor  as'plaintiff.  465. 
of  hundredors  as  defendants.  504 
of  dormant  partner.  338.  516. 
NON  PROS 
whether  evidence  to  support  aetioii  ftr 
malicious  anest  306. 
NON  SUIT 
not  proved  by  nile  to  diseontniqt.  $0$, 
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SOS  TEVUTr 

eridencson  pfea  in  hu  oC  in  lepferin 
355.    SeeknkwL 
NOTICE 

to  produce  a  notiee  niiiMrf  iiry.  1G2. 
of  motion  for  putting  off  trial  onabienoe 

of  witneae.  77. 
of  diqmtini^  ooasidention  of  bill  of  ez- 

change.  167.    See  OmndenEtioiL 
of  abandoomait  16&  See  AbasidommaL 
ofactof  bankmptcy.  446. 
of  aetifon,  to  offioen  of  cnstdoi  or  ezciae. 

460. 
of  action,  to  jnatieei.  475, 476. 
of  landknTa  daim  to  rear's  rent  under 

■tat  8  Ann  c  14. 4&. 
of  award  need  not  be  ptored.  196. 
to  prodooe  thebiH  ddiyered  not  mciewa 

Tj  in  action  on  attome^^a  bill.  199. 
of  w\&  having  separate  maintenance, 

what  ahall  be  proof  of!  214. 
to  lake  back  goods  which  do  not  oomo- 

pond  with  contract  220. 
of  seto£  250, 251.    See&t-^. 
to  reoKwe  nnisnnce.  267- 
by  carrier  restricting  his  liability.  279, 

taken  awaj  by  stat  1  Wil.  IV.  c 

68.283. 
of  increased  charge  onder  stat  1 
Wil  IV.  c  6a  Id, 
of  distreoB,  landlord  not  bound  by.  310. 
of  disputing  bankruptcy.  413,  414.    See 
ilsfftfnees  of  BankrupU,  and  see  Ad- 
den£i.  518. 
NOTICE  of  DISHONOUR  of  BILL 
form  of.  159. 

need  not  be  in  writing.  Id. 
by  whom  given.  160. 

by  any  perty  to  the  bill.  Id, 
to  whom  to  be  given.  Id. 
to  drawer  though  bankrupt  160. 
to  executor.  Id. 
to  one  of  several  partners.  Id. 
where  drawer  is  abroad.  Id. 
in  case  of  substituted  hill.  Id. 
to  attorney,  insufficient  Id. 
time  within  which  notice  mustbe  criven. 
161.  ^ 

where    party-  resides   in    another 

town.  Id. 
where  in  same  town.  Id. 
in  ease  of  bill  due  on  Christmas- 
day,  dcrC  on  next  day.  Id. 
where  bill  is  in  hands  of  holder's 

banker.  Id. 
notice  good  on  day  of  bill  being 
due.  id. 
proof  of  delivery  of  notice.  Id. 
by  post  sufficient  Id. 
how  directed.  Id.  1G2. 
by  private  conveyance.  Id. 
by  leaving  at  dwelling-house.  Id. 
proof  of  contsBts  of  Id. 


NOTiCEofBIflDONODR  ofBILU-iMB*^ 

DOlioe  to  produce  original  not  Dseesaa' 

ry.  Id. 
imJieas  in  case  of  letter  not  the  ndiiect 
of  the  suit  j;^  183. 
163. 

in  case  of  foreign  biD.  AL 
inoperative  in  case  of  inland  biD.  HL 
proof  oC  Md. 

not  evidence  of  prosentment  of  for* 
eign  bin  heie.  M. 
when  excused.  103. 
wbere  no  eftcts  in  hands  of  drawso. 
Md. 
exeeptions  to  this  rule.  164. 
bin  mado  payable  at  drawer's  frimi 

fitcU  evidmce  if  no  eflfects. 
by  acknowfedgment  of  liability.  164. 
by  banknipt  after  bankmplcy.  JUL 
most  be  with  notice  of  de&nlt  16i5w 
vrhole  acknowledgment  to  be  taken 
together.  Id. 
sufficient  excuse  that  drawer  said  h» 
had  no  regular  residence  but  would 
call  Id. 
destruction  of  bill  no  excose.  U. 
by  Ignorance  of  drawer's  residoncie 

what  attorney  is  soffident  Id. 
attorney  empk^red  to  mquire  has* 
additional  day  to  give  notioe. 
Id.  , 

common  averment  of  notioe  suffi- 
cient Id. 
in  case  of  fictitious  bill.  166. 
NOTICE  to  QUIT 
if  attested  vritness  roust  be  called.  64. 
when  necessary  to  be  proved  in  action  for 
double  value.  320. 
and  in  action  for  double  rent  321. 
how  proved.  333. 

by  duplicate  or  examined  copy.  Id. 
at  what  time  it  must  be  given.  Id. 
half  year  before  end  of  current  year. 
Id. 

orfiom  foast  day  to  least  day.  Id. 
special  agreement  or  custom  may  con- 
trol period.  Id. 
where  tenancy  is  for  less  than  a  year. 

Id. 
notice  must  expire  at  expiratioQ  of 

year.  Id. 
entry  primd  facie  commencement  of 
tenancy.  Id. 

where  tenant  enters  in  middle  of 

quarter.  334. 

where  tenant  holds  over,  notioe  must 

be  given  vrith  reference  to  original 

lease.  Id. 

so  where  he  holds  under  terms  of 

lease  void  by  statute  of  frauds. 

u. 

where  tenant  enters  on  difibrent  parte 
•fprsmises  at  difieront  times.  Id. 
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NOnC&  to  QUIT— eoii(iiiii«i 

"*— "i"g  of  holdmg  "  from  Michael- 
mas.^ Id,  S35» 


preramption  that  terms  of  tenancy 
are  the  same  as  others  m  the  ooon- 
try.  334. 
mdenoe  of  intentkm  of  parties  as  to 

period,  admissible.  Id* 
notice  not  personally  senred  is  not 
primA  facie  evidence  of  commence- 
ment of  tenancy.  335. 
oltler,  if  personally  served.  Id. 
tenant  precloded  from  disputing  his 
own  statement  of  commencement 
of  tenancy.  Id. 
Teoeipt  for  year's  rent  «p  toporticolar 
day  presmnptive  evidence  of  com- 
mencement. Id. 
by  ^hom  to  be  given.  Id. 

by  one  of  several  jointenants  good  for 
his  share.  Id. 
See  Addenda.  517. 
by  agent  of  several  jointenants.  Id. 
by  one  of  several  partners  in  name  of 

all,  good.  336. 
by  one  of  several  ezecntMs  under  spe- 
cial proviso.  Id, 
by  receiver  good.  Id. 
by  steward  of  corporation.  Id. 
by  devisee  under  special  proviso.  Id. 
to  whom.  336. 

in  case  of  underlease.  Id. 
party  in  possession  fciay  be  presumed 
tD  be  assignee  of  lessee,  and  notice 
to  him  good.  Id. 
to  corporation  served  on  its  officers.  Id. 
Ibnn  (n,  336. 

may  be  by  parol.  Id, 

must  be  positive.  337. 

and  not  give*tenant  option  to  remain. 

Id. 
nor  an  alternative  day  to  quit  Id. 
in  case  of  obvious   misteke  notice 

good.  Id. 
mmt  include  all  the  premises.  Id. 
need  not  be  directed  to  tenant  in  pos- 
session. Id. 

if  directed  by  wron^  christian 
name  and  lie  keeps  it,  good.  Id. 
by  rector  and  churchwsxden^  Id. 
service  c£.  337. 
on  servant  at  dwelling  house  of  tenant 
sufficient  Id. 
though  tenant  be  not  informed 

till  within  half  year.  338. 
not  sufficient  that  it  was  left  at 
house  without  showing  delive- 
rr  to  servant,  Slc  Id. 
to  ona  of'^two  jointenants  good  for  both. 

Id. 
m  ease  of  subtenancy,  on  lessee.  Id. 
on  officers  of  corporation.  Id. 
waivorof.  338. 


NOTICE  to  QUIT— eontituMdL 

by  aooeptanoe  of  rent  after  fspiratioo 
of  notice.  Id. 

not  when  received  by  lesscNr's 
banker  without  his  knowledge. 
Id. 
by  distress  for  rent  accruing  after  ex- 
piration of  notice.  Id. 
by  recovery  in  use  and  occupation  for 
period  aner  expiration  of  notice.  Id. 
by  subsequent  notice  recognising  ten- 
ancy. Id. 
unless  lessor   is  proceeding  in 

ejectment  on  first  notice,  id. 
or  unleas  second  notice  only  re- 
quires   payment  of  "double 
value."  Id. 
where  no  notice  is  necessary,  notice 
will  be  considered  only  as  a  demand 
of  possession.  Id, 
promise  not  to  turn  tenant  out  till 
premises  are  sold,  no  waiver  of  no- 
tice. 339. 
when  dispensed  with.  Id. 
on  disclaimer  by  tenant  Id, 
refusal  to  pay  to  devisee  under  con- 
tested wUl  no  disclaimer.   Id. 
mere  payment  of  rent  to  third  per- 
son no  forfeiture.  Id. 
NOTICE  to  PRODUCE 
when  necessary  to  be  given.  4.  168. 
when  instrument  is  in  possession  of 
opposite  party.  4. 


unless  fixMn  nature  of  proceeding 
he  knows  he  is  to  be  charged 
with  possosiiion.  Id. 
or  unless  he  has  procured  it  by 

fraud.  Id. 
not    necessary   before    reading 

counterpart  of  deed.  2.  4. 
nor  in  case  of  ship's  articles.  4 
nor  in  case  of  a  notice.   Id. 
neoesMary  though  the  instrument 
be  in  court  m  hands  of  other 
party.  4,5. 
proofof  possession  of  original.  5. 
what  degree  of  evidence  necessary.  Id. 
in  ease  of  loss  of  bankrupt's  certifi. 

cate.  Id. 
in  case  of  instrument  in  hands  of 
of  privy.  Id. 

as  captain  and  owner.  Id. 

sheriff  and  under-sheriffi  Id. 
customer  and  banker.  Id. 
defendant  and  party  justifying 
under  him.  Id. 
form  oi.  5. 
by  parol  sufficient  Id, 
should  specify  the  document  M. 
to  DToduoe  **all  letters'*  insufficient 

bad,  if  title  of  cause  misdeseribed.  Id. 

service  of^  on  whom.  6. 

•n  attorney  or  agent  sufficient.  Id, 
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byt  to  prodim  jMpennat  oaonectod 
with  the  csnae,  too  kte  hr  ^uty 
to  receive  it  befive  trial,  insuffi- 
cient. /dL 
■eirioe  oC  time  o£  6. 

what  i»  a  reaaooable  time.  Md, 
effisct  oC  6. 

only  entitles  the  parU  to  give  ae- 
condaiT  evidence.  Id, 

entitles  the  party  to  give  each  evi. 
dence,  if  person  served  has  de- 
livered the  docoment  over^'  bat 
did  not  say  so.  LL 

does  not  entitle  the  opposite  pait^ 
to  treat  the  documenta  as  evi- 
dence,  if  not  used  by  the  party 
calling  ibr  them.  Id, 

unless  suspected.  Id, 
cross-ezamination  as  to  contoits 


o£  documento  produced  under. 

what  is  sufficient  secondary  evidence.  6. 

See  Secondary  Evidence. 
admission  of  acceptance  of  bill  by.  153. 
NUISANCE 
evidence  for  plaintifi^  m  action  for.  5)65. 
plaintiff's  tiUe.  Id, 

possession  sufficient  Id, 
presumptive  proof  of  title.  Id, 
parol  license  not  sufficient  to  trans. 

&r  easement  Id, 
in  action  inr  disturbing  pew,  not 
neceanry  to  prove  repairs.  Id, 
eiEoept  as  against  ordinary.  JU. 
reversioDer,  as  well  as  tenant,  may 
sue  for  injury  to  reversion.  Id, 
tenant  in  such  action  compc 
tent   witness   for   plainliff. 
S6d. 
where  tenant  holds  under  writ* 
ten  agreement,  whether  it 
must  be  produced.  Id. 
what  amounts  to  a  nuisance.  366. 
proof  that  the  nuisance  was  occa- 
sioned by  defendant  Id, 
liability  of  alienee.  LL 
of  landlord  employing  work- 
men. Id, 
of  clerk  of  works.  Id, 
of  occupier,  ibr  not  repairing 

ienoes.  Id, 
of  commissioners  of  sewers, 

trustees  of  roads,  4&c  36a 
IMenoe.  368. 
license.  Id, 

abandonment  of  right  Id, 
■tatute  of  limitations.  Id, 
XUL  TIEL  RECORD 
mode  of  proof  on,  issue  of  53.    See  iZe- 
cord. 


OATH 
required  by  Tderstkn  Act,  oumot  fi0 

proved  by  parol.  3. 
mode  of  administering  to  witnfss  78. 
of  secrecy,  taken  by  derk  of  inoooM 
tax,  does  not  privilege  him  flom  dis- 
clorare.  91. 
OBJECT  OF  EVIDENCE 

general  rules.  35.  See  Hume, 
OCCUPIER 
deceased,  declaratians  ol|  admissible  to 

prove  seisin.  24, 
of  land,  when  liaUe  to  repair  fences.  367. 
OFFICE 
action  against  hundred  for  demolition  o£ 
4^9. 
OFHCE  COPY.  See  Cm. 
OLD  BOOKS 

in  Herald's  Office,  proof  of  pedigree.  113L 
OLD  COMMISSION 

proof  o^,  excused.  56.  58, 
OLD  COPIES 

of  surveys,  admissible.    108b 
OLD  COURT  ROLLS 
proof  of,  above  30  years  old.  59. 
when  admissible.  110. 
old  writings  not  properly  ralk.  iS. 
OLD  DEED 
secondary  evidoioe  oC  7. 
usage  admissible  to  explain.  11. 
when,  and  fer  what  purposes  admissible. 

33,23. 
handwritingto,  may  be  proved  by 

parison.  69. 
custodv  oC  must  be  proved.  70L  73. 
above  30  years  old,  executiun 
with.  Id, 
OLD  EXTENT 

regularity  oC  presumed.  56, 
OLD  PERSONS 

declarations  oC  31.    See  Abtmm. 
OLD  RECORD 
when  kist  may  be  proved  by  old  oofiy, 
without  proof  of  ite  being  uriminffd 
55. 
OLD  WILL 
proof  of.  74 
OPINION 
collateral  fiu^ts,  evidence  on  questiflo  oC 

36. 
of  witness,  when  admissible  onqoestiana 
of  skin  and  Judgment  9a  17a  188. 
515.    See  Wiine$$. 
ORDER 
for  goods,  does  not  require  a  stampw  131. 
for  paj^ent  of  money  out  of  a  particolar 
fiind,  how  stamped.  134 
ORDERING  WITNESS  out  of  COURT 

practise  as  to^  93.    See  WUnm$, 
OUSTER  IN  EJECTMENT 
eonfessed  by  consent,  rule.  3Sa 
special  rule  m  action  by  joint-teBiBt, 
ptroener,  die.  399. 
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OUSTER  IN  EJECTMIMT' 

actual  ouster  muat  be  proved  by  joint- 
tenant,  &C.  Id, 
eTidence  of  actua]  ouater.  Id, 
OUSTER  IN  QUO  WARRANTO 
judgment  of;  adnuMible  against  third 
person.  ICK). 
OUTHOUSE 
action  against  hundred  for  demolition  of. 
499. 
OUTLAWRY 
ftr  treason  or  felony,  renders  witness 
incompetent.  79. 
alUer  in  ciyil  suit  Id, 
OUTSTANDING  JUDGMENTS  AND 
DEBTS 
evidence  on  plea  of.  470. 
OVERSEER 
entitled  to  demand  of  copy  of  warrant 
456. 
OWNERSHIP 
of  vessel,  proved  by  admisaion  in  under- 
taking to  appear.  30. 
aets  of^  m  diirerent  parts  of  same  district 
when  admissible.  36, 37. 
OYER 
effect  of  setting  out  deed  on,  and  pleads 
ing  non  ettfietum,  49. 

P. 
PARCEL  OR  NO  PARCEL 

parol  evidence  admissible  on  questions 
o^  in  deeds,  Slc.  13. 
PARDON 
effect  of,  in  restoring  the  competeneyof 
in&mous  witness.  79,  80.    See  Wk- 
ne89, 
PAGODAS 

money  lent,  lies  on  loan  of.  45. 
PARISH 
boundaries  o^  proved  by  reputation.  21. 
parochial  fnoius,  proved  by  reputation. 

U, 
ancient  papers  relating  to  boundaries  o^ 

proper  repository  oC  72. 
indentures,  entries  of,   secondary  evi- 
dence. 113. 
variance  in  statement  oi^  in  action  for 
use  and  occupation.  145. 
in  ejectment  329. 
in  trespass  q.  c  f.  383. 
PARISHIONERS 
declarations  of^  admissible  on  question  of 
parish  boundary.  21. 
or  paroohial  modiu.  Id, 
PARLIAMENT 
proceedings  oi;  noticed  judicially.  40. 
acts  of,  how  proved.  53. 
private  act  by  examined  copy.  Id, 
though  it  contain  clause  that  it  shall 
be  deemed  a  public  act  Id* 
printed  acts  of  U.  K.  evidence  in  Ireland, 
andoflMlaadevidsnMinU.K.  A. 


PARLIAMENT-«Mttimi«4. 
effect  of  preamble  of  act  of  parliament 

111. 
journals  of,  when  evidence  of  &ct8  there- 
in  stated.  Id. 
PAROL  EVIDENCE 
when  prinuiry,  or  secondary  to  written 

evidence.  1. 
notice  to  produce  before  admission  oi; 
when  necessary.  2,  3.    See  Notice  to 
produce, 
inferior  to  written  evidence.  8. 
as  agreements  reduced  to  writing.  Id. 
but  not  unsigned  memorandum.  Id. 
to  exclude  parol  evidence,  it  must  ap- 
pear that  writing  relates  to  matter 
m  question.  Id,  9. 
inadmissible  to  vary  or  contradict  a  writ- 
ing. 9. 
to  add  to  a  promise  in  writing.  Id. 
to  vary  the  terms  of  a  note.  Id. 
to  add  a  warranty  on  sale.  Id. 
to  vary  time  of  delivery  of  goods.  Id. 
aUter  in  case  of  subsequent  parol 
agreement  Id. 
admissible  to  show  that  the  contract 
was  made  by  one  party  as  agent. 
Id, 
collateral  parol  contract  admissible. 
Id, 
admissible  to  prove  additional  eonside- 
ration,  to  vary  date.  Id, 

where  no  consideration  mentioned 
in  a  deed,  it  may  be  proved  by 
parol.  Id, 
so  another  consideration  not  con- 
trary to  deed.  9, 10. 
so  addition  to  same  consideration.  10. 
to  prove  deed  delivered  on  different 
day  than  date.  Id, 
admissible  to  prove  finaud  in  written  in> 
strument  10. 
in  consideration  of  deed.  Id. 
to  set  aside  wilL  Id. 
party  charged  with  fraud  cannot 
prove  any  consideration  but  that 
steted.  Id. 
admissible  to  prove  custom,  not  express- 
ed, in  written  instrument  Id, 
as  usage  of  trade,  in  mercantile  con- 
tracts. Id. 
warranty  to  depart  with  con- 
voy. Id, 
bill  of  lading.  Id. 
merchanfs  accounts.  Id. 
but  not  admissible  where  the  words 
are  unequivocal  Id.  11. 
admissible  to  explain  ancient  charters, 
grants,  &c  11.- 
usage  always  admissible.  Id, 
no  distinction  between  charters  and 

private  deeds.  Id. 
not  admissible  where  the  words  are 
dear.  Md. 


57« 


Index. 


PAROL  EVIDENCE    tmUiumtd 

nor  toezplun  modern  deedi.  Iff. 
admwwMe  to  discharge  writtfln  agree- 
menL  11. 
nbaeqnent  parol  ajgiecment  maj 
diflcharge  prior  written  one  be- 
ne breach  I  11. 

bat  not  aAer  breach.  11, 12. 
admbnbfe  to  explain  patent  ambiguity. 
13. 
two  persons  of  Bame  name.  /dL 
mistake  of  name  in  will.  M. 
**  second  son**  ftr  third  son.  Id. 
fine  of  **  twelve  messuages  in  C,** 
where  ooraiaor  had  more.  Id. 
not  admissible  where  subject  matter  ex- 
ists which  will  satisfy  the  terms  of 
will,4tc  Id. 
not  admisBibfe  to  explain  patent  ambi- 
guity. 11. 

blank  Ar  devisee's  name.  LL 
miUer  blank  tor  Christian  name. 

13. 
and  in  devise  *«  to  Mrs.  C* /d. 
temUe  admissible  to  supply  blank  in  in> 
strument,  which  need  not  have  been 
in  writing.  Id. 
admissible  to  supply  blank  ibr  patron's 

name  in  bishop's  register.  Id. 
admissible  on  questions  of  parcel  or  no 

parcel  13. 
admissible  to  prove  a  certain  relalion  be- 
tween parties.  Id, 
as  landlord  and  tenant  Id. 

but  party  wishing  to  vary  the  re- 
lation as  thus  proved,  must  pro- 
ducc  the  writing.  Id. 
as  a  partnership.  Id. 
admissible  to  prove  payment,  though  re- 
ceipt has  been  given.  27. 
PARSON 
evidence  in  ejectment  by.  350. 
cannot  have  trespass  qumre  dauaumfre. 
git  before  induction.  380. 

but  induction  as  to  part,  is  induction 
as  to  the  whole.  Id. 
PARTICULAR  PARTNERSHIP 

tS&a  of.  212.    See  Partner. 
PARTICULARS  of  DEMAND 
plaintiff  bound  by.  38. 
where  it  need  not  be  &riven  as  to  some 
counts,  omission  of  uiose  causes  of  ac 
tion  immaterial  Id. 
BemUe  plaintiff  may  recover  extra  his 
particulars,  if  defendant  famish  the 
evidence.  39. 
admissible  for  the  defendant  to  prove 
payments  for  which  credit  is  given.  Id. 
omission  in  bill  delivered  before  action 

brought,  immaterial.  Id, 
mistake  in,   not  calculated  to  mislead, 

immaterial.  Id. 
seeond   particular  not  delivered  under 
judge's  order  inoperative.  40.  J 


PARTICULARS  oT  DEBfANl>-<8i^dL 

I,  II,-    ,1-  II-,  ,   1       u 

now  praveo.  Ma. 

when  given  in  evidence  by  defendania  to 
prove  payments,  entitle  plaintiff  to  re- 
ply. 133L 
variance  in,  in  eiectment  on  stat.  4  Geo. 

n.340. 
particulars  of  breaches  n  ejeetmenl  on 
fbrfritttie.  340,  341. 
PARTICLTJOIS  of  DEFECTIVE  TI- 
TLE 
in  action  by  vendee  v.  vendor.  140l 
PARTIES 
noo-joinder  of  person  as  plaintiff  in  ae- 
tion  es  emUraetUy  a  variance.  42. 
aliier  as  defendant  Id. 
omission  to  mention  surviranfaip  of  plain- 
tiff a  variance.  Id, 

oitter  survivorship  of  defendant.  Id. 

in  action  on  contract  by  one  partner  ftr 

the  firm,  that  one,  or  aB,  may  sue.  43. 

in  description  of  joint  and  sevml  bond. 

Id. 
non-joinder  of  secret  partner  cannot  be 
pkaded  in  abatement     See  Abate- 
neat, 
in  tort,  non-joinder  of  plaintiff  sobiect  of 
plea  in  abatement  only.  47. 

non-joinder  of  defenduit  iiiitnalrru 
aL  Id. 
unless  in  case  of  tenant  in 
common  of  land.  Id. 
to  suit  when  competent  as  witnesses.  86* 
And  see  Addenda,  p.  515. 
PARTNERS 
admissions  by.  31. 
evidence  against  co-partner.  Id..  153L 
though  no  party  to  suit  31. 
though  made  afler  dissolution,  as  to 

fbrmer  transaction.  Id. 
not  admissible  against  jointowner  of  • 
ship.  Id. 
where  really  interested,  actions  by,  mar 
be  brought  in  names  of  all,  thovign 
contract  made  by  one.  43. 
or  in  the  name  of  that  one.  Af. 
incompetent  witness  for  oo.partner  in 
action  against  him.  89. 
alUer  for  plaintiff:  Id.    See  WU- 
fiess. 
answer  in  Chancery  of  one  partner  evi. 

dence  against  his  co-partner.  106. 
where  one  can  bind  another  by  accept- 
ing bills.  152. 
indorsement  of  bills  by.  155. 
notice  of  dishonour  of'^bill  to.  160. 
satis&ction  as  to  one,  satisfaction  to  all. 

170. 
in  action  against  acceptor  of  bill,  one  of 
several  partners  (drawers)  oompetsnt 
to  prove  want  of  authority  in  partner 
aetaaUy  drawing.  172. 
liability  of  persons  as.  212. 
dormant  partner  liable.  U. 
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iwitnenhip  how  proved.  Mi, 

by  parol,  though  there  be  a  deed. 

Id, 
bj  answer  in  Chancery.  Id, 
by  suffering  name  to  be  used.  Id, 
though  no  profits  reoeived.  Id,  • 
distinction  between  general  part- 
ners, and  in  a  particular  con- 
osra.  Id, 
where  stipulation  that  party  sball 
receive  no  profit  is  Known  to 
contractor,  the  party  not  liable. 
Id, 
most  be  shown  that  aame  was 
used  with  party's  consent  Id, 
by  pai<icipatioa  in  profits.  313. 
immaterial  to  what  use  the  prc^ts 
received,  as  by  a  trustee  or  exec- 
utor. Id* 
where  several  carry  on  business  in 

name  of  one.  Id, 
proportion  of  profits  immateriaL  Id. 
knowlodge  that  the  narty  shared  pro- 
fits immateriaL  Id, 
profits  must  be  taken  as  much.  Id, 
distinction  between  participatioD  and 
payment  according  to  amount  of 
profits.  Id, 
dormant  partner  after  diasohition  not 
liable  to  parties  who  were  ignorant 
of  his  having  been  a  partner.  214. 
cannot  maintain  money  had  and  receiv- 
ed on  division  of  profits.  233. 
may  recover  on  account  stated  afler  dis- 

Bohition  of  partnership.  236. 
evidence  of  partnership  on  plea  of  non- 
joinder. 237,  23a 
wt.off  in  cases  of  partnership.  253. 
tender  to  one  of  several  partners  good. 

of  his  own  and  partnership  debt 
263. 
notice  to  quit,  by  one  ibr  all,  good.  336. 
PARTNERSHIP.    Qtie  Partntn, 
may  be  proved  by  parol,  though  there  be 

a  deed.  1, 2. 13. 
notice  of  diaK>lution,  evidence  of  dinolu- 
tion,  though  partnership  be  by  deed. 

26. 

advertisement  of  in  Gaiette.  280. 
when  it  must  be  proved,  by  plaintiff  su- 
ing  on  bill.  156. 
PAT^T  AMBIGUITY 
cannot  be  explained  by  parol  evidence. 
12.    See  Far«I  fsidMM. 
PAWNBROKER 

wrongfid  sale  of  goods  to,  in  London, 

does  not  alter  the  proper^.  397. 
refhsal  by  servant  oC  to  dekver  goods,  a 

COP  version  by  master.  406. 
a  trader  within  6  Geo.  IV.  c.  16.  a.  6. 
492. 
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[PAYEE 

of  note,  declarations  of  insdmissible  in 
action  by  indorsee  against  maker.  26. 
mistake  in  name  of.  45. 
of  accommodation  note,  competent  to 
prove  indorsement  to  plaintiff.  84. 
PAYMENT 
may  be  given  in  evidence,  under  non  as- 
sumpsit 247. 

unless  after  writ  issued.  /!• 
to  whom  and  how.  247. 
to  affent  or  attorney  good.  Id, 

mter  to  attorney's  agent  Id, 
to  person  appearing  to  be  clerk.  Id, 
by  post,  mod.  248. 

miter  delivery  to  bellman*  Id, 
by  attorney,  though  not  repaid,  good. 
Id, 
application  of  payments.  248. 
primdfacie,  croditor  may  appropriats. 
Id, 
even  at  subsequent  time.  Id, 
and  to  prior  demand.  Id. 
where  me  law  wiD  make  appliea- 
tion.  Id, 
in  case  of  surviving  partner- 

ship.  Id, 
in  case  of  partnership  and 

individual  debts.  249. 
in  case  of  payments  on  one 

entire  account  Id. 
in  case  of  sureties.  Id. 
m  case  of  illegal  debt  Id, 
by  bill  or  note, 
not  payment  unless  it  be  honoured. 
249. 
unless    party  agree  to  run  the 

risk.  Id. 
if  party  receives  order  for  casht 
and  takes  biU,  he  runs  the 
risk.  Id, 
otherwise  if  he  takes  check 
from  purchaser's   agent 
Id, 
primd  facie  evidence  of  payment  250. 
onus    of  sbowinff  disbononr    lies 
on  plaintiff.  l£ 
effect  oftaking  an  order  for  **  a  good 

biO.**  Id. 
or  **  without  recourse  to  buyer  in  case 

of  nonpayment**  Id, 
effiBCt  of  iosmg  a  bill  taken  in  pay- 
ment**  U, 
wben  payment  of  interest  will  take  case 
out  of  statute  of  limitatkns.  255.  257. 
to  superior  landlord  or  mortgagee,  when 
evidence  under  plea  of  rtens  in  or- 
rear  in  replevin.  356. 
payments  to  and  by  bankrupts  when  val. 

id.  445.  446. 
to  executor  under  forged  will,  good.  465. 
alittr  where  supposed  testator  is  hv- 
ing.  M. 
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ImUx. 


ditmmtmt 
465. 

PAYMENT  of  MONEY  info  COURT 
■dmiMinn  of  IrpI  dnminri  In  Hut  ntmt 

31. 
on  ooont  fir  toUl  low,  no  adinuBoo  that 

loMUtotaL  U. 
■dmifci  qwdal  oantnoL  32. 
on  Hi^f6ttfltef  ooimta.  Jtf. 
condnnTo  mWi'ii'Mi  of  cfauador  io 

which  pbintiff  soob.  IL 
and  of  right  to  roe  in  thai  ooort  IL 
admits  handwriting  and  alamp.  38L 
admita  li^Ding  aoeording  to  atatnte  of  P! 

flanda  in  aftfwi  on  rnarintnr  UL 
atfaiita  oontract  whan  two  hroachtia  in 

oneooiint.  Id* 
admita  oontntct  where  toct  ia  waited. 

IL 
where  it  admita  the  price  of  gooda.  IL 
on  one  of  aeferal  oonnta.  Id* 
m  caae  of  reatricted  liability  of  cairier. 

11 
doea  not  take  the  caae  out  of  the  atatnte, 

when  atatnte  oftimitafiona  ia  pleaded. 

32,33. 
will  not  five  TahditT  to  iOegiJ  '^—^r^ft 

33. 
where  plaintiff  mialeada  <<*fr»^»*  aa  to 

defenoe,  will  not  be  allowed  ioezehide 
aoch  defence,  la. 
proifed  bj  pfodoction  of  rale  of  ooort 

PEDIGREE 

hearaay  eridenoe  to  prove,  when.  19 

See  AMtraajf. 
hung  iq>  in  amily  manainn,  eridenoe. 

ib. 
prated  b¥  hera]d*a  booka.  113. 
PmiALTY 
fernot  signing  receipt  when  tendered 

hj  debtor.  966. 
•fioence  in  action  of  debt  fi)r  penahiea. 
381. 
where  contract  atated  mnat  be  pro- 
ted  aa  laid.  323. 
plaintiff  not  bound  to  prote  want  of 
qualification  in  defendant  Id, 
proof  of  commencement  of  ac- 
tion. 392. 
production  of  writ  Id, 
return  need  not  be  abown.  Id. 
unleaf  in  caaeof  anojiat. /d. 
irregular  commencement  and 

continuanoea  aupp^.  Id. 
at  what  period  of  the  cauae 
proof  of  eommenoement  of 
auit  may  be  giten.  itf. 
venue.  333. 

UmmJ,  31  Ettz.  c.  15.  Id, 
defence 

under  nti  deit/,  exemption  in  tame 
o^  other  fvidiiice.  323. 


PENALTY 


dad.  At 
PERIUBoftfae  SEAS 

voof  of  ka  of  ahip  faj  182.    See 
PERJURY 

oonvictian  fer, 
tent  7& 


80. 

PETITIONING  CREDITCHL 


It 


dedarationa  o<|  when  admiarihle.  IdL 
'ETmONING  CREDrrCMTS  DEBT 
naftnre  oi|  and  when  accraed.  416. 

against  bankrupt  Jd. 
mnatiqipear  to  hate  been 
attimeofactoibanknqil^.  liL 

aato  praniMVT  Botoa  and 
bUh.  AL 


■nathate  been 

nipt  a  trader.  JU. 
taking  aecuiily  of  Ughar 

act  of  bankroptqr  Jwimatfriat  417. 
ao  that  trader  haa  beconn  maoltcnt  .al 
debt  on  attorney^a  biD,  not  aignad,  sadfi- 

dent  Jd. 
terdict  fer  damagea  in  toitnot 

where  debtor  taken  in 

good  debt  U, 
deU  bamd  by  atatnte  of  limtetiow  sdl 

fieient  Id, 
debt  due  to  two  partnera,  both  most  prti- 

tion.  Jd, 
where  the  petitioning  creditariaaflBignee 

of  another  bankrupt  U, 
amount  of.  417. 
1001.  in  notea  bought  at  10a.  a  pieceauA 

fident  Id, 
admianoDS  of  bankrupt  in  proof  oC  418. 
admiaaiUe  if  made  befere  tiie  bank- 
ruptcy. Id, 

tdUer  if  made  ^er.  Id, 
but  admiaaian  that  hill  ttonld  not 
be  paid,  made  after  bankruptcj, 
diapenaea  with  notice.  JUL 
.bills  of  exchange  and  debta  due  on  cr». 
dit  418. 
hill  a  debt  from  the  date,  aa  againat 
drawer.  Id, 
thouf  h  not  indoraed  to  creditor 

tiU  after  bankruptcy.  Mi, 
good  debt   though   aftarwaida 

paid  by  acceptor.  Id, 
exchange  of  acoe|ilanoea   not 

good  debt  419. 
interest*  where  it  can  be  added 
to  make  up  the  amount  U, 
rebate  of  intereit  not  to  be  con- 
sidered. Id, 


Index. 


979 


PETITIONING  CREDITOR'S  DEBT— 


debts  due  cm  credit  good,  6  Gea 
IV. cl6, e.  15.  4ia 
prior  act  of  beakmptoy  doei  not  render 
oommianoD  invilid.  419. 
PEW 
preeomptive  eridenoe  of  rig^ht  to.   16. 

See  Frtmmptum. 
ymirj  book  endenoe  of  repaiiB  done  to. 

113. 
in  aotion  iardieturbtnoe  of^  when  neces- 
■anr  to  prove  repein.  965. 
PHYSICIAN 
eaa  maintain  no  action  for  his  fees.  303. 
not  priyileged  from  disclosing  confiden- 

tiai  commnnicatiflns.  91. 
opinion  <£,  admissible  on  question  of 

judgment.  98. 
proof  of  being.  293. 
fees  o^  cannot  be  reoovered  in  trespass 
fer  sadoction,  milesB  they  have  been 
paid.  367. 
PLACE 
variance  in  statement  of.  51. 
where  matter  of  deecription,  materiaL 

Md. 
anIesB  It  can  be  ascribed  to  vemic.  Id, 
in  action  fer  esDeasiTe  distress.  308. 
in  statamodt  of  parish  in  ejectment 

399. 
in  statement  of  parish  in  treqiass  q.  c 
£383. 
PLENE  ADAONISTRAVIT 
evidence  on  plea  oC  467,46a    See£«- 


POUCY  OF  INSURANCE.   See  hmw- 


POOL  BOOK 

copy  o£,  evidenee.  61. 
POSSESSION 
evidence  of  seisiB  of  land,  and  property 

incfaattela.  15,16.343. 
sufficient  title  in  action  fer  nuisance.  965. 
of  title  to  ship  or  goods.  17a 


^rim^jiide^  sufficient  to  charge  party  as 

assignee  of  a  term.  319. 
a  tH*^^*— *  title,  in  ejectment  against  a 

wrongdoer.  394. 
party  lawfullv  in  possession,  cannot  be 

ejected  without  previous  demand.  393. 
evidenoe  mider  justification  in  defence 

0^  in  tremss  fer  assault  371. 
what  is  a  sufficient  possession  in  trespass 

to  personal  property.  377. 
what  is  a  sufficient  possession  to  support 

trespass,  quart  eUnuum  frtgiL  97a 

See  TVeeposf . 
proof  of  defendant's  possassion  in  tree- 

pass,  fer  MesM  profits.  393. 
wnen  the  purchaser  of  goods  is  entitled 

to  the  ppssaaskn  of  them.  395.  See 

TVeecr. 


P06SEBSION— eomtiitteit. 

where  trover  may  be  nwintained,  with- 
out actual  possession.  400. 

any  possession  sufficient  to  maintain  tro- 
ver against  a  wrong  doer.  401. 

proof  ofright  of  possession,  in  trover.  Id. 

of  goods  necessary  to  lien.  411. 

w&t  is  a  sufficient  po»esBion  of  gjoods 
by  a  bankrupt  to  bring  a  case  within 
6  Geo.  IV.  c.  16,  s.  79,  as  to  reputed 
ownership.  439. 

of  goods  assigned,  when  a  badge  of 
fraud.  485. 
POST  DATED  BILIA  ^• 

check  unstamped,  bad.  193. 
money  paid  under,  recoverable.  Id, 
POSTjOFTICE 

marks  of,  how  proved.  61. 

evidenoe  that  the  letters  were  in  thepost 
114 

agreement  sent  by  post,  exempt  from 
stamp  duties,  when.  191. 

notice  of  dishonour  of  bill  by  post  161, 
169. 

transmission  of  money  b^  poet,  good.  94a 

proof  of  putting  letter  mto,  is  proof  of 
publication  in  that  county.  987. 
P08TEA 

when  evidenoe  o^  verdict  56^ 
POSTHUMOUS  SON 

demise  by,  in  ejectment  394. 
POWER 

proof  of  execution  o£  75. 

terms  must  be  strictly  pursued.  Id. 
defective  attestation  cannot  be  suppli- 
ed by  parol  Id.  7a 
under  a  stetnte.  67. 
onuasion  in  attestation  cured  by  stat 
54  Geo.  III.  a  16a  76. 
POWER  of  ATIXMINEY 

must  be  by  deed,  to  authorise  the  exeen- 
tionofadeed.  6a 

conveyance  executed  undef  ,  may  be  re- 
ibaed.  139. 

when  necessary  to  be  produced  in  prov- 
ing agency.  177,  178. 
PRESQUPTlON 

private,  whether  it  can  be  proved  by  evip 
denoe  of  reputatkm.  91. 

proved  by  old  entries  on  court  rolls.  St3. 

variance  in  statement  of.  46. 

must  be  proved  as  ample  as  laid.  Id. 

in  case  fer  disturbance  plaintiff  need 
not  prove  a  right  coextensive  with 
his  declaration.  Id, 

evidenoe  of  prescriptive  right  of  way. 
971. 
PRESENTATION 


proofed  in  ejectment  by  parson.  350. 
PRESENTMENT  of  BILLS 
-  variance  in  statement  of  150. 
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r.  157. 
within  what  tune.  15a 

«t  MrtemditaioalMtdbyQf  fraee.  id. 

al  or  after  liffat,  in  raHonable  tune. /(£ 
dwtJnrtinn  between  banken*  and 
odwr  biik  after  sigfat  U. 
of  biOa  doe  on  Sonday,  ChrutBnia-day» 

Good  Fridaj,  or  (aaUda j,  on  day  pre- 

eedin^.  iUL 
moat  be  made,  tfaoo^  aeeeptor  bank- 
rapt  Mi, 
IB  case  of  daath|  to  peraGnal  repfoasBta- 

the.  11 
to  agettt,  drawee  abroad.  JU. 
al  banker*!,  within  bankuif  boora.  id. 
at  a  merchant*!,  within  w&i  boora.  M 
al  a  particolar  place,  where  bill  made 

payable  there.  159. 
proof  o^  when  diapenaed  with.  Id* 

bjr  onaToidable  aeddcnt  Mi, 

not  bj  knowledipe  of  drawer  that  bill 

wiU  be  diahoiKNired.  ii. 

proteat  not  evidence  of  preaantment  of 

ftreign  bill  in  thia  ooontry.  163. 
when  neceeaary  to  be  proved  in  actioi 

against  maker  of  note.  175. 
eireomatuieea  in  ezcnee  not  evidence 

vnder  common  averment  of  preaent- 

ment  JUL 
PRBBUMPnON 
of  h»i  of  hMtrnmeat  4. 
«f  reaaonahle  time.  9.   See  fiaaaoaoife- 


p  in  caae  of  ancient  recovery.  14. 

of  doe  eaecQtion  of  deed  after  30  yeara. 

W. 
of  endowment  of  viearage*  Md» 
of  Bconee  by  lord  of  manor.  U. 
of  immemorial  cntloin.  Mi* 
of  pnhlio  Mgmble  river.  Id. 
pfeeomption  of  payment 
receipt  for  rent  a  prvaomptien  of  for. 

mer  rent  paid.  14. 
acceptance  after  due,  in  hands  of  ac- 
ceptor. Mi, 
of  payment  of  warea  where  custom 

td  pay  weekly.  Id. 
of  payment  b^  agent,  where  ovtonto 

nocount  daily,  id,  15. 
of  aooounting  by  ftetor,  after  a  rea- 
aonahle time.  15. 
ol  promiMorynote ;  rule  aa  to  bends 

noi  applicable  to  noteft  Mi, 
of  cheek,  indorwd  by  plaintiff  and 
paid.  /dL 
^mdtr$  whether  proof  of  payment 
by  drawer.  J^ 
•f  bond  within  5N)  yeara.  15.  316. 
amf  leaa,  if  eireamstaaoea  concur. 
15. 


PREdUMPnON 


proof  of  readenee  abroad.  Mi. 


paid,  id, 
or  by 

but  not  by  proof  of  po'veity.  Mdm 
mdor  ■omenta  by  obngee,  of 
of  intereat  within  90 
ifaletorebot.  M 
bat  must  be  suown  to 


of  foe. 


JU. 
preoomptiQn  of  property.  Id, 
of  aeiain  in  foe,  by; 
receipt  of  rent  itf. 
of  right  to  miner  all  by 

rebutted  by  want  of  cnjoymeBt, 
or  naer  by  otiiera«  loL 
of  quit-rent  to  kird  of  manor.  JUL  16. 
of  mine,  not  afibrded  by  reeovery  in 

trover  for  feed  dug  out  oC  16. 
of  personal  rhattplai  by  poasHKai.  Mim 
presomptian  of  grants,  dEc  Mi. 
of  ligfata,  by  adverse  cnjoymenl  for 

30  veara.  Id. 
of  right  of  way  witiiin  90  years.  JjL 
though  there  has  been  a  prevnjua 

extinguishment.  Mi. 
br  way  of  lost  deed.  JUL 
of  ngfat  to  pew  1^  pieecilption.  ML 
of  right  to  stream  of  water  by  poaaea. 
aion  for  90  yeara.  Md, 
or  leaa  if  circufliatanoea  concur. 
Md. 
of  eaaement  of  landing  mis.  /dL 
acquieacenoe  of  owner  of  inheritance 

most  appear.  17. 
tenant  for  lifo  or  years  cannot  make 

BUchgranL  Mi. 
of  chartera  and  grants  fion  the  ctuwu. 

u. 

rufe  as  to  preauraing  a  conveyance.  iU. 
of  surrender,  notaffivdod  by  poaseasion 

nf  lease  with  seafe  cut  ^  Mil 
of  livery  of  aeiain  after  90  yeara.  Mi. 
presumption  of  dedication  of  way  to  the 
public  id.  971. 
dependaon  time  and  nature  of  the 

enjoyment  Mi.  17. 
must  be  made  openly  and  daKbe- 

ratoly.  Md. 
may  be  a  fimited  dedication.  18. 
what  time  eviienoe  of  dedication. 

id. 
tenant  cannot  bind  hrndferd  by  de- 
cicaiion.  Mm. 
untom  aasent  of  landlard  can 
be  presumed.  U. 
as  agsBiBt  Ine  crown.  Md. 
presumption  of  duration  of  lifo.  Md. 
death  preanmed  after  aeven  years.  Md. 
presumption  of  death  without  laane. 
Mi. 
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PRESUMPnON--eonhiiiM(. 

prMumptioD  of  death  of  penon 
in  iBiMin;  ship.  18. 
preBumptioa  of  legality  or  regularity 
of  acta.  19. 
of  a  theatrical  lioenee.  Id. 
of  taking  the  eaorament  Id. 
of  due  appointment  of  official 

penon.  Id. 
of  regularity  in  courae  of  public 
office.  Id, 
praaomption  of  knowledge.  Id, 
preaumption  of  law  in  iavour  of  affirm- 
ative of  iaaoe,  omu  of  proof.  SS. 
of  fTPT^T'— "«»i  in  case  of  old  inquisi- 
tions. 56. 
of  regularity  of  old  extent  56,  57. 
ofaealing  and  delivery  of  deed.  67. 
.of  regular  atteatationofwill/  74. 
of  instrument  being  properly  stamped. 

11& 
of  effects  in  hftnds  of  aoeeplor.  157. 164. 
of  money  lent  by  indorsee  to  indorser. 

167. 
of  bill  being  satisfied,  does  not  Urise  in 

90  years.  170. 
of  ownership  of  ship  aot  raised  by  certi- 
ficate of  registry.  178. 
of  inoeptioo  <f  risk,  in  ■cfcidDs  on  poll- 

des.  179. 
ofsea^wofthineesofshipw  181. 
of  license  to  legalin  voyage.  182. 
efkisB  of  mining  ship.  iS. 
a4iurtment  of  policy  only  primA  facie 

ovideBee.  187. 
ofpromiseof  mairiaffa.  194 
of  UahilHy  of  husband  ibr  goo^i  deliYcred 

to  wife.  914, 215.    See  W^e. 
of  Talue'of  goods,  where  it  is  not  prated. 

919. 
•f  liability  of  roistered  owner  of  ship 

ftr  repairs.  990. 
payment  of  money  presumed  to  be  pay. 

mentofdebt  &7. 
«f  gift^  where  money  is  adTanoed  by  pa- 

rent  to  child.  Id, 
of  payment  by  bills  or  notes.  950. 
of  nMrligeoce  in  stage-eoaeh  proprietors. 

ofbeingasngneeofatarm.  319. 

of  conTeyaaoe  of  kgal  estate  by  trustees. 

a9& 

where  oonTayance  is  directed.  Id, 
in  cases  of  satisfied  terms.  Id, 
fitets  rebutting  such  pnsumptkm. 

397. 
party   setting   up    presumptkn 
must  show  title  ^sod  in  sub- 
iffinw-  3981. 
of  ouster  of  one  tenant  in  common  by  his 

co-tenant  399. 
of  demise  from  year  to  year.  330. 
of  coopmenoement  of  tenancy.  333, 334. 
of  seziial  intercoone.  344. 


PRESUMFTION--«ontimcetf. 

of  ownership  of  hiffhways,  wastes,  rivers, 

ditches,  walls,  £c  381. 
of  continuance  of  debt  416. 
of  assets,  on  plea  of  fUene  adminiatravU, 
468. 
PRIMARY  EVIDENCE 

rule  that  best  evidence  must  be  given.  1. 

as  in  case  of  a  will,  the  will  itMlf.  Id, 

ill  case  of  on  weement  in  writing, 

the  writing.  jQf. 

but  not  the  mere  narrative  of  a 

fiict  reduced  to  writing.  Id. 
nor  will  a  receipt  exclude  parol 

evidence.  Id, 
nor  the  serving  a  demand  in  writ- 

ing.  Id, 
nor  where  the  fiict  of  a  certain 
relation  is  to  be  ^ved,  as  of 
landlord  and  tenant  Id, 
or  of  a  partnership.  Id. 
marriage  register  not  only  evidence  of 

marriage.  2. 
judicial  proceedings,  or  copies  of  them, 

primary  evidence.  Id. 
counterpart  of  deed  not  secondary  evir 
dence.  Id, 
party  to,  not  permitted  to  object 
to  stamp  of  original  Id, 
PRINCIPAL.    SeeAgeta. 
PRINl^ER 

when  he  bos  a  general  lien.  408. 
PRISON 
act  of  bankruptcy  by  lying  iu,  433.  See 
Act  ttf  Bmdaruptcy, 
PRISONER 

assigBment  of^  by  ibtmer  sberiffi  493. 
PRIVILEGB 
of  counsel  and  altomies  in^  disclosing 

matters.  91. 4aee  Witneu. 
of  witness,  in  not  answering  questions 
tending  to  expose  him  to  punishment, 
forfeiture,  &c.  97.    See  Wthices. 
of  persons  using  defomatory  words  in 
tne  course  of  legal  procecdmg.  995. 
m  confidence.  Id, 

with  the  view  of  investigating  frets. 
2^7. 
PRIVY 
where  document  is  in  hands  o^  notice  to 
raoduee  to  defendant  sufficient  <»  Seo 
Notice  to  produce. 
effect  of  judgments  and  verdicts  with 

regard  to  privies.  100. 
answer  in  Chancery  evidence  against 
105. 
PROBABLE  CAUSE 
proof  of  want  oC  in  action  for  aaficious 
prosecution.  302.  ^ 

in  action  for  malicious  arrest  306. 
in  action  against  justice  afler  con- 
vialian  quashed.  478. 
PROBATE 
proof  o£  59. 
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PROBATE    f— fimiftf 
Mil  pfOfM  itnK  fiO* 
II  loiit^  ooort  grmti  0Bwiiij>Knnticiii»  U* 
nfocttaon  ot>  pnowd  by  flotiy  m  book 

of  pranifittw  covti  JUL 
not  proof  of  win  of  ^nda.  73. 

but  ■BooDouy  ondenoo  o£  8. 
jvwdiction  of  EecloMMticd  Ooort  in 

fruit  o£  1(0^ 
conchiMVO  till  repealed.  Id. 
■Ml  imy  be  ehowii  to  be  Ibrfed.  id,  464. 
or  that  court  had  no  juriadiotion.    103. 

464. 
payment  nndsr  probate  of  fivged  will 

good.  103. 
wbnfoidfOrTaidabteoBly.  464. 
PROBATE  STAMP 

flrtmd /Smit  endenoe  ofaaaeta.  468. 
Plbc^EINAMY 
admiariona  by,  not  eridenoe  agminat  in- 

fimt  39. 
hieompettet  witneM  fer  inftnt  63. 
PROCLAMATION 
not  iadidally  noticed  wttboutprodaetion 

of  Gasetta.  40. 
•  of  fine,  not  proved  by  chiracraph.  55. 
eridence  of  facta  reated  in  it  111. 
fine  with  proclamationa,  when  it  reqnirM 

actod  entry  in  ejectment  398.    See 

PROCURATION 
in  drawing  biUa,  Ac,  mode  of  atating. 

150. 
of  indoraer,  not  adinittod  by  acceptance. 
154. 
PRODUCTION 

of  inatramenta  under  apa.  due.  Ue,  64. 
PROFERT 
after  proArt  plaintiiF  cannot  ahow  deed 
deatroyed.  310. 
PROMISE 
all  the  actiona  need  not  be  atated  in  ac 

tienaon  contract  43. 
but  the  omianoo  of  a  quafification  ia  fit* 
taL44. 

aa  in  omitting  an  exception.  Id, 
or  an  alternative.  Id, 
or  part  of  one  entire  promiM.  Id. 
if  legal  effect  the  Mine,  the  variance  im^ 
matoriaL  Id, 
PROMISSORY  NOTE 
cannot  be  varied  by  parol  evidence.  9. 
prMum^ve  evidence  of  payoMnt  o£  15. 
dedarationa  of  payee  inadminaible  in  ac- 
tion by  indorsee  against  maker.  9& 
improperly  stamped,  evidence  of  origi- 
nal consideration  admiaaible.  116. 
or  for  ooHaleral  pnrpoM.  117. 
atampaon.  129. 
inatrumenta  that  may  be  treated  either 

m  notM  or  billa.  151. 
evidence  in  actiona  on*  174. 
Payw  V.  maker, 
the  making  of  the  note.  174.  | 


PROMiaSCMtT  N( 
Id. 


be  called. 


proof  of.  Id, 

admiasion  by  one  party 

againat  hmiaiif oiJy*  ^ 
preeentment '  only   neoeasary 
promiM  to  pay  at  particnkr  place. 
Id, 

m 


be  given   m 


note  payable  at  n  town  may  be 
pffCMnted  at  banfcan  if  maker 
fnktmm^  belbnnd.  iiL 

note  payable  at  twoplaCM  may 
be  praasntod  at  eillMr'.  Ja. 

note  on  lifmaTtd.  dsDianfl  nwd 
not  beptoved.  Id, 

av  iiMiirt«  mMJar  ^nqumnfi  ^■■■■l«-  175). 

under  count  for  money  lent  id. 
under  counte  for  eonakleratioiL  Jd. 
but  not  if  note  la  kat  K 

indoraeiBa.  maker.  175. 

indoraw  «.  indoraer.  176. 

competency  of  witneasc 
notes,  177.    See  Wi 
iniere  property  pasBMc 

or  stolen  notea.  398. 
intereat  iqwn,  when  recoeeimbla.  S34. 

Bee  JMerwsr  ^^  JMney. 
unstamped,  cannot  be  pven  in  evidence 

uanadmiaMon.  936. 
by  one  peraon  in  the  name  of  aevcnL 

238. 
eflect  of  takiii|r  psomiaBory  note  in  pay- 
ment 94B.    Sm  Pa^wfSm, 
payable  on  demand  or  eight,  when  llie 

statute  of  limitation  begina  to  run. 

254  ^ 

proof  of  eodatance  o4v  prior  to  act  of  bank. 

mptcy,  when  lehed  on  u  petitioning' 

credltor'a  debt  41& 
when  they  may  be  aetcff  in  bankmptey. 

44a 

PROPERTY 
in  goods,  veste  on  delivery  to  eairier.  216. 
when  it  veato  en  aale.  395. 
on  manufiictnre  of  gooda.  396. 
on  ffift.  397. 

on  fraudulent  or  illegal  aale.  H 
in  oaM  of  oeeution.  Id, 
on  judgment  for  damagM  in  trover. 

in  caM  of  executors  and  administra- 

tors.  Id, 
by  wrong.  Id, 

in  caM  of  bank  nolaa,  he,  398, '999. 
owner  of  apecial  prapvty    may  have 
trover.  400. 


huUx. 
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PROPERTY— «raHiitietf. 

maonie  caam  without  aetual  poi- 

MMion.  i». 
andcwn  againttfODenlowiier*  401. 
PROPOSAL 
may  be  retracted  befiire  aoceptanoe  by 

other  party.  139.  308, 309. 
does  not  require  a  etampu  131. 
PROSECUTION 
proof  o^  in  aetion,  fer  maliciona  proaecup 

tion.  300. 
proof  of  determinatinn  o£  301. 
PROTEST 
mint  be  proved  by  pereon  paying  bill  ht 

hamoar.  336. 
when  neoB— IT,  and  hofir  praved.  163. 

See  Intto$  o^XnaMiioiir. 
ezcuaed  by  want  of  effwti.  Mi» 
oC  captain  of  diip  not  endflnoa  of  ftcti 
therein  etated.  190. 

but  may  be  used  to  contradict  cap- 
tain.  Id, 
PROUT  PATET 

averment  o^  iHien  materiil.  48. 
PROVINCIAL  NOTES 

not  a  good  tender,  if  objected  to.  363. 
PROVISO 

cmiaaiaa  oil  when  a  variance.  49. 
PUBLIC  BOOKS 
entries  in,  bydeceaaedpemai,whenad- 

miMiUe.S4    See  HeorMy. 
joomab  of  parliament,  how  proved.  53. 
minute  book  of  aeauona.  54 
day-book  at  judgment  office.  55. 
proof  of  entriea  in.  61. 
what  books  are  admianUe.  H. 
examined  cc^ea  sufficient.  Jd. 
of  corporation. -61.    See  Gorpofstioii. 
efiect  of  public  books  and  docomenti  in 
evidence.  113, 113, 114. 
PUBLICATION 

proofed  in  actions  for  libel.  386. 
PUFFING 
at  anctiona,  frandnlent  13a  343. 

a 

QUACK 

cannot  recover  his  demand.  303. 
QUAKERS 

avidenoe  oC  arifniasihle  on  affirmation. 
78. 

marriage  of|  how  proved.  360. 
QUANTUM  MERUIT 

where  plaintiff  may  recover  en,  in  caae 
of  special  contract  331. 
QUIET  ENJOYMENT 

proofof  breach  of  covenantor.  315. 
QUIT  RENT 

presumplkxi  of.  15, 16. 

R. 
RASURE 
of  old  deed,  attesting  witneaa  must  be 
caOed.  70. 


RASURE-^Mmitiwetf. 
attorney  not  privileged  firom  proving,  in 
deed  of  client  93. 
RATE  BOOK 

effect  o^  in  evidence.  113. 
RATIFICATION   - 
of  memorandum  within  the  stat  of  frauds 
signed  by  stranger,  good.  306. 
READY  and  WILLING 

proof  of  averment  ofl  309. 
REASONABLENESS 
of  time,  affiirded  by  notice  to  produce.  6. 
reasonable  time  presumed  wlien  none 

mentioned  in  contract  9. 
'  after  lapse  of  reasonable  time,  ftdor  pre- 
sumed to  have  accounted.  15. 
**  reasonable  reward**  supported  by  evi- 
dence of  aspecifio  sum.  43. 
aUUrci  •"  reasonable  time.**  44. 
of  time  of  presentment  of  bill,  whether 

a  ouestion  for  court  or  jury.  158. 
proor  on  count  to  marry  m  a  reasonable 

time.  194. 
of  attorney's  charges  must  be  proved, 
where  items  are  not  tiQcoble.  196. 
but  cannot  be  entered  into  at  trial 
where  there  are  taxable  items. 
300. 
of  time,  where  goods  are  delivered  on 

sale  or  return.  311. 
of  price  of  goods  sold  cannot  be  question- . 
ed  where  biU  of  exchange  has  been 
given.  330. 
RECEIPT 
may  be  proved  by  parol,  though  given 
in  writing.  1.  27. 
or  an  improper  stamp.  116. 
when  oonclusive,  and  eflmst  of,  in  gene- 
ral 36, 37.    See  ildmssfftoM. 
in  full  of  all  demands,  eflfect  of.  36. 
more  than  30  years  old  proves  itaelfl  70. 

custody  o£  73. 
how  stamped.  130. 
distinction  between  receipts  and  ac 

knowledgments.  Id,  131. 
not  inadmissible  for  noticing  the  con- 
sideration. 131. 
fiir  not  containing  an  agreement,  un- 
less it  qualify  Uie  receipt  Md* 
receipts  on  bond  exempt  JUL 
by  agent  of  money  received  for  principal 

on  bill,  |»-iiiid /ode  evidence  of  payment 

by  acceptor.  157. 
demand  o^  ritiates  tender.  364. 
by  carrier  for  increased  chaigq,  under 

Stat  1  WilL  IV.  c.  68,  requires  no 

stamps  383. 
warranty  of  horse  in,  admianMe.  191. 
of  year's  rent  up  to  particular  day,prNiid 

Jade  proof  of  coromencemnt  or  tenan- 

cy.  335. 
RECEIVER 
I    appointed  by  Court  of  Chancery,  may 
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KECElVIXir-emUinmed. 

make  demuid  within  4  Geo.  II.  c.  38, 
as  to  double  value.  390. 
notice  to  quit  by,  good.  336. 
RECITAL 
in  deed,  effect  of|  on  receipt  contained  in 

deed.  26. 
ndmiwnonw  bj.  33. 
in  deeds.  Jo. 

in  charter,  of  former  charter,  id, 
may  be  confined.  Id, 
of  appointment  of  umpire,  in  award,  not 
evidence  of  that  fact  76. 
RECOGNIZANCE 

variance  in  etatement  of  49. 
REIX)RD 
■rimiiwinna  on.  33.   See  Adm»tum$, 
variance  in  statement  o£  48. 
stated  by  way  of  inducement,  euffi- 

dent  to  prove  it  substantially.  Id, 
eUUr  where  giM  of  the  action.  Id, 
in  action  for  ialse  return.  Id, 
in  action  of  debt  on  judgment  Id, 
in  action  for  malicious  prosecutions. 

U, 
in  action  for  malicious  arrest  Id, 
in  action  for  escape.  Id, 
mode  of  proof  of 
on  issue  of  Mii  Hd  record,  53. 
in  same  court  by  production.  Id, 
in  inferior  court  by  writ  of  certio, 

rari  out  of  si^ierior  court 
in  concurrent  superior  court  by  eer- 

ttormi  out  of  Chancery.  Id, 
where  not  on  issue  of  md  tid  record. 
54. 
by  ftCTinnlification  under  great 

or  under  seal  of  court  itsei£  U. 
which  need  not  be  proved  lobe 

genuine.  Id, 
alUer  of  aeu  of  foreign  court 

Id. 

record  of  foreign  or  colonial 
court  should  be  authentica- 
ted under  its  seal.  Id, 
or  by  etamined  copy  where 

there  is  no  seal  Id, 
or  by  signature  oQudge.  Id. 
by  examined  copies.  54. 
but  minute  book  of  sessione  in- 

admissible.  Id, 
so  judment  in  paper.  Id, 
how  examined.  Id, 
in  hands  of  proper  officer.  55. 
,  dd  copy  of  old  lost  record  admit- 
ted, without  proof  of  examina- 
tion. Id, 
rule  of  court  not  a  record.  57. 
proofed  on  plea  of  cammruU  ad  diem 
in  debt  on  bail  bond.  317. 
RECOVERY 
eeiain  presumed,  in  ancient  14. 


RECTOR 
antiieB  by,aB  to  receipt  ofdnea, 

for  successor.  23. 
ancient   documents    in 
when  admissible.  72L 
REGISTER  of  BAPTISM 
not  proof  of  tMM  or  place  ofchikTshirth. 

20.  115. 
how  fHioved.  61. 
eflfect  of  in  evidence.  114 
must  be  made  by  minislwr  while  suck. 
115. 

memorandums  of  dark  iiiiiliniasi 
bfe.  Id. 
REGISTER  of  BISHOP 
secondary  evidence  of  wilL  8L 
blank  in,  for  patron^s  name,  enpplied  by 

parol.  13. 
evidence  of  foots  therein  slalad.  115. 
REGISTER  of  MARRIAGE— See  Mar- 
riage. 
copy  o^  admiewble.  61. 
but  not  in  foreign  ambamadsr's 

chapel  abraod.Ii.  U4. 
how  profed.  62. 
fay  copy.  Id, 
qunre  by  paid.  Id, 
atlBiting  witness  need  not  be  cal- 
led./<!. 
Fleet  books  not  admiadUe.  Id, 
aUter  as  to  deckratione  of  ths 
parties  that  they  were  married 
attheFleet  Id, 
register  of  diasnnting  chapel  inad- 
missible. Id, 
must  be  made  by  minister  whils 
such.  115. 


memorandum  byderknoti 
REGISTERED  OWNERSHIP 

of  ship.  62. 223.    8eei»^ 

reflster  not  evidence  of  interest  in  ship 
for  plaintiff  suing  on  policy.  178L 
REGISTRY 

of  bishop,  proper  rqxMlofy  of  terrier.  72. 
RELATION 

possessiou  by,  sufficient  to  support  tres- 
pasi.  301. 

act  of  bankruptey  by  lyinf  in  prison 
twenty-one  days  hasno  rebtion  tofirst 
day.  433. 

of  title  of  assignees  of  bankrupts.  435« 
436. 
RELEASE 

of  interest,  instrument  need  not  be  pt»> 
duced  on  the  twir  dire.  61. 

whether  it  renders  a  oo^contrador  com- 
petent for  his  partner.  89. 

from  drawerto  acceptor  of  bilL  93. 

from  guardian  insufficient  Id, 
tender  of,  sufficient  Id, 

from  one  of  several  pi«»p*iflk  sufficient 
Id, 

may  be  given  m  eridence  under  dob  as- 
sumpsit 250. 


Index. 
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to  ■ubseqnent  paitf  on  bill  will  nol  dis- 

chftr^  prior  party.  171. 
•rklenoe  under  nU  dAu  in  debt  for  rent 

319. 
when  bttJmipt  rendered  oompetent  by. 
450, 451. 
RELIGIOUS  PRINCIPLE 

inoompetency  from  want  of.  78.    See 
Witne99, 
REMAINDER.MAN 

may  take  advantage,  ae  privy,  of  judff- 
ment  tot  another  remainder-man.  100. 
fine  by,  doee  not  divest  estate.  328. 
admittance  of  tenant  for  liie,  admittanoe 

of  reukunder-man.  347. 
inoompetent  witness  in  ejectment  for  the 

land.  350. 
entry  dfibaned  by  disoontinaanoe.  353. 
REMANET 

idiere  cause  made  a,  sabrana  must  be 
reeealed  and  reserved.  76. 
RENT 

wrangfUDy  paid,  when  recoverable.  231. 
interest  not  recoverable  on.  235. 
jNwewnption  of  payment  o^  from  receipt 

lor  later  arrears.  14 
proof  of  rent  due,  in  action  Ibr  excessive 

distress.  308. 
expulsion  fiom  part  <^  premises  is  a  sua. 

pension  of  whole  rent  310. 
payment  of|  primd  facie  eufficient  to 
charge  party  as  assignee  in  covenant 
312. 
evidence  in  action  of  debt  for.  317. 
proof  of  demise.  Id, 

title  of  i^aintiffae  assignee.  318. 
no  notice  of  assignment  necessa^ 

ry.  Id. 
bat  [Miyment  to  asngnor  before 
notice  a  defence.  & 
variance  in  statement  of  demise.  Id. 
defence 

evidence  mider  ml  debet,  318. 
whole  declaration  in  issue.  Id. 
payment.  Id. 
that  debt  doe  to  plaintiff  shall  go  in 

satisftction.  Id. 
'  when  some  expended  in  repatismay 
be  given  in  evidence.  Id. 
expobion.  319. 
^Mortionment  of  therent  Id. 
eviction  by  title  paramomit.  Id. 
release.  Id. 

statute  oflimitatioDs  must  be  plead- 
ed. Id. 
evidence  of  plea  of  assignment  by  les. 
see  or  assignee.  Id. 
acceptance,  by  lessor,  of  assigiiM 
must  be  prorod  by  lessee.  Id. 
edUer  where  the  plea  is  by  as- 
signee. Id. 
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RENT— cofKifiaMr. 

assignment  by  assignee  evi. 
dence  under  ml  dSbk.  JUL 
evidence  in  action  of  debt  fir  double 

rent  321.  SeeiAmUe  Rent. 
tender  o^  prevents  accruing  of  forfoiturs. 

342. 
evidence  in  ejectment  on  breach  of  cou' 

dition  for  non.paprmentof  rent  340. 
payment  o^  when  it  creates  a  presumed 

tenancy  from  year  to  year.  ^5$, 
effect  of  tender  oif  rent  on  distress.  357. 
REPAIRS 
of  ship,  liability  for.  223.    See  Skip. 
of  pew,  when  necessary  to  be  proved  in 

action  for  disturbance.  265. 
of  ship,  goods  sold  to  defray,  not  loss  by 

perils  of  the  sea.  183. 
proof  of  breach  of  covenanttorepair.  314. 
when  the  defendant  in  debt  for  rentmay 

show  repairs.  318. 
when  notice  to  repair  is  a  waiver  of  for* 
feiture  in  case  of  covenant  to  repair. 
342. 
of  fences,  who  is  liable  to.  267. 
REPLEVIN  BOND 

action  against  sheriff  for  taking  inso^ 
ficient  pledgee,  when    execution    of 
bond  need  not  be  proved.  71.  495. 
proof  of  insufficiency  of  sureties  (who 

are  competent  witnesses).  495. 
extent  to  which  the  sheriff  is  liable  for 
not  taking  sufficient  pledges.  496. 
REPLEVIN 
right  of  beginning  in.  133. 
recovery  in,  a  defence  in  action  for 
excessive  distress  for  same  taking. 
309. 
evidence  for  plaintiff  in.  354 
not  guilty,  what  may  be  nven  in  evi- 
dence under  by  st^t  /a. 
proof  on  noa  £fptt  Id. 
place  material.  Id. 
found  for  plaintiff  does  not  entitle 

him  to  return.  Id. 
wrongful    taking,    wherever    the 

gomls  are  found.  Id. 
eepit  in  alio  loco  when  proper.  JUL 
avowry.  354. 
inquiry  Injury  under  stat  17  C IL 

avowant  mnst  prove  the  rent 
arrear  and  value  of  goods.  Id. 
evidence  on  avowry  under  11  Geo. 
II.  fraudulent  removaL  Id. 
evidence  on  pkia  of  Hen  demittt  355. 
proof  of  demise.  Id. 
agreement  for  lease  insufficient 

variance  in  terms  of  tenancy.  Id. 
tinder  avowry  for  dboUe,  defend* 

ant  cannot  recover  single  rent 

U. 
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lanTslilk.  id. 

tBOV  >Bd  pud 

bat  be  Mfifanr  the  tkk  expired.  M. 

ailtbe  rent  moil  be  ibmni  Id  be  pud. 

psinDQK  to  eopenop  IiboIopb  ODOBf 
tfafeet  of  dutfui  food.  i!i> 
tbo^[fa  the  fupeiior  landlord  hu 
•Howed  time.  JUL 
pftTiiMOt  to  mortftfee  good.  357. 
AM  ieimii  and  rifiw  m  tfireer,  finoer 
fimnd  Ibr  plaintifl^  J1117  diacbaifed  as 
to  latter,  b. 
evidence  on  tfavene  of  hasm  huL 
iO,  Mi. 
OTioBDoe  wbere  the  defendant  avows  t^ 
kinff  catOe.  d^Haeve  ^lujaaf.  M. 
OTidBDoe  on  plea  of  tender.  JUL 
competency  oi  witneane*  MiL    8be 
Ivttaeiff. 
jndfnient  in,  in  the  detineC,  fer  phunttl^ 
▼eeta  property  in  thegooda  in  the  de- 
fendant d9a 
eridenoe  in  action  aniut  ibeii^  fir  ta^ 
kinf  inflofficient  dedses  in  replevin. 
495.    QeeSker^ 
REPLY 

right  o£  133.    Qoe  Coiir$e  of  Evidence. 
REPRESENTATION 
proof  of  oompltanoe  with,  in  action  on 
policy.  I80.    See  Ineuranee, 
REPUTATION— 8ee  Heartay, 
REPUTED  OWNERSHIP 
MO.  72,  atat  6  Geo.  IV.  c.  16.  437. 
what  ]>ind  of  property  is*  within  the 

itaUite.  43a 
what  pooaeaaion  ia  sufficient  within  the 

statute.  Id, 
evidence  of  reputation  admissible.  Id, 
time  of  the  bankrupt  acquiring  posses 

sioo.  Id. 
**  by  consent  and  permission  of  the  true 

owner.**  439. 
**  have  in  his  possession  order  or  disposi*. 

tion.;*  Id. 
foods  in  bankrupt's  possession  as  execu- 
tor will  not  pass  to  assignees.  449. 
nor  goods  in  his  possession  as  fee- 
tor.  Id, 
nor  goods  ifi  his  possession  for  a 

particular  purpose.  Id. 
nor  goods  in  his  possesaion  aa  trus* 
tee.  444. 
REQUEST 
act  to  be  done  on,  not  proved  by  •videace 
to  do  it  on  a  certain  day ,  45. 


RfRALK 


barxaoDBed 
EBCINDDK 


d  ^Ai-  907 
REBCDlDDiG  of  OONTR^rr 


907. 
^realpnpesty.  141. 


190. 


divesting  oTproperty  by 
oomracb  jefvw 
REBIDCART  LEGATEE 


891 

/refeaasiSS. 
RETAINER 
oi  attemey  now  proved.  19qL 
of  aervant  proved  by  seiiMJS.  903L 
wj  eircmor.  409. 
l^eiBCiitardc  son  Iwt.  U. 
RETURN 
shgiff's  ytsii  >ctc  cvidsnw  el 

theicm  rtaled.  306w 
oieepi  eotptte  evueDceagiiBiCnenB  n 

actkm  fir  esoqie.  491. 
evidence  in  action  agminit  dieriff  for  a 
felse  letuiu.  496>    See  Skei^f. 
REVENUE  OFFICERS 
evidence  in  actions  sgainst   456^    See 
CmsfsUei. 
REVERSION 
when  assets  by  descent  473. 


action  fer  injury  ta  365. 
REVERSIONER 
bound  by  judgment  against  tenant  of 
particular  estate.  100. 
and  may  take  advantage  of  judg- 
ment for  him.  Id. 
may  sue  in  case  for  nuisance  injuriooa 
to  reyersion.  965. 
though  the  nuisance  may  be  easily 
^rcSiovcd.  Id.  ^  ^ 

fine  by,  does  not  divest  estate.  398L 
cannot  have  trespass  q.  c  £  before  entry. 

380. 
may  sue  hundred  under  stat  7  and  8 
Geo.  IV.  c.  31.  502. 
REVOCATION 
of  will  by  subsequent  wilL  345. 
by  other  writing.  346. 
by  cancelling.  Ia. 
by  implication.  Id. 
RIENS  in  ARREAR 
evidence  under  plea  oC  in  replevin.  356. 
See  Replevin. 
RIENS  per  DESCENT 

evidence  on  plea  o£  479.    See  Hehr. 
RIOT.    See  AmdrMftirt. 
RIVER 
public  navigable,  presumption  o£    14. 
presomption  aa  to  ownership  of  381. 
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RULE  oTOOURT 
when  efidenoe  of  ■abmiMicm  to  award. 

195. 
evidenoe  to  prove  payment  of  money  into 

ooort  33. 
pnof  of.  57. 

under  hand  of  proper  oBicer  sufficient 

oopy  printed  by  order  of  ooort  suffi. 
oienL  Id, 
boot  a  record.  Id, 

S. 
SACRAMENT 
pranmption  that  pereon  elected  to  oor- 
porate  office  haa  taken  it  19. 
sale:  or  RETURN 

delivery  of  goods  on.  311. 
SALVAGE 
how  proved.  187. 

may  be  given  in  evidence,  though  not 
apecifically  ayeiTed.  Id, 
SAMPLE 
goods  not  aooording  to,  when  a  defence. 

907. 
when  aooeptance  o^  an  acceptance  with, 
in  the    stat  of  frauds.    219.     See 
fWnNit,  statute  0^. 
SATISFACTION 
a  dsftnoe  in  aetioo  on  biOs  of  exchange. 

IflO. 
in  aetioo  against  acceptor  satisftction 
Uram  drawer  (not  bemg  payee)  suffi- 
cient  170. 
oliter  if  drawer  be  payee,  for  he 
may  rO'issue  bin.  Id, 
Iwtnly  yean  no  presumption  of  satis&c- 

tion.  Id, 
JmlgiiMnt  against  sobsaqiient  party  no 

SatlSHMtMli.  U» 

nortaking aeooDtor in ezecutioo.  M. 

I  iHiipiirfiiM,  tatifffcirt"**  Id, 

taking  aaolher  bill,  when  a  satisfiustion, 

or  when  a  collateral  lecurity.  Id, 
aafirtftionasto  one  partner,  satisfartion 
to  all  Id, 
SCaOOLMAffTER 
judgment  against,  evidenoe  against  his 

suoeesoor.  100. 
sentence  of  removal  o^  oondosiYe.   110. 
not  a  trader  within  the  bankrupt  law. 
490. 
SCIENTER 
in  aotiflli  on  warranty  of  goods  need  not 

be  proved.  3o. 
pioof  oi;  in  action  for  damage  by  ani 
mala.  975. 
SCOTLAND 

proof  of  Scotch  marriage.  300. 
SCmVENER 
whether  pnTikfed  from  dischisiire.  99. 
a  trader  within  the  bankrupt  law.  439. 


SEAL 

exemplification  under  great  seal.    54. 

under  seal  of  other  courts.  Id, 
of  fiireign  court  must  be  used  to  authen- 

ticato  Feoards.  Id, 
otoarpontiaa  must  be  proved  to  be  gen- 
uine. Id.    999. 

tenible  aUter  of  London.  54. 
of  eoeleuastical  court  proves  itself  60. 
sealing  of  deed,  how  proved.  67. 
forgery  o^  proved  by  persons  of  skill. 

96. 
of  ordinary,  may  be  proved  to  be  fttged. 

103. 
of  sheriff,  proves  validity  of  assignment 

317. 
of  Apothecaries*  Company  must  be  proved 
in  action  by  apothecary.  909. 
SEARCH 
what  sufficient  to  let  in  parol  evidenoe. 
3,4. 
SEA.WORTHINESS 
ship-builders  not  present  at  survey  may 

be  called  to  prove.  98.  181. 
what  amounts  ta  181. 
captain  not  competent  to  prove,  in  ac- 
ticm  upon  poli<7  ongoods.  189. 
SECONDARY  EVIDENCE 
what  is  to  be  considered  primary,  and 
what  secondary  evidence.   1,9.    See 
Primary  BMeme. 
ground  must  be  laid  fbr  ifttrodnctioii  of 
secondary  evidence.  9. 
in  case  of  deeds.  Id, 
of  letter  filed  in  Court  of  Chan- 

eery.  3. 
what  degree  of  diliraoe  must  be 
used  in  search.  Id. 
in  case  of  MS.  published  in 

newspaper,  id, 
oflioense  to  trade.  Id, 
of  policy  of  insurance.  Id. 
of  mdentnro  of  ^ipventiod* 

ship.  Id,  4 
whero  kas  may  be  presum- 
ed, slight  evidenoe  suffi- 
cient 4. 
vdiat  shall  be  presumptkn 
of  destruction.  Id, 
secondary  evidenoe  not  admissible  widi- 
out  notice  to  produce.  Id.    See  NMUt 
to  Froduee, 
whst  is  sufficient  secondaiT  evidence.  6. 
counterparts  or  copies  of  deeds.  7. 
oki  copy  of  ancient  deed,  not  proved  to 

be  a  copy.  7. 

letter  proved  hy  oopy  made  by  de- 
ceased clerk,  with  proof  of  course 
of  business.  Id. 

oopy  by  copying  machine,  net  evi- 
dence without  notice.  Id. 

entry  of  affidavit  in  rogister-book  of 
custom-house.  Id, 

writ,  after  return.  Id. 
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hiex* 


MOONDAEY  EVIDl 

WDBTO  two    pnts    Ob 


■timpfid  6. 
dd  ledfer  or  cfautuliry,  aeeamluy 


orupnal  wiD,  ofprobsle.  Id. 
onniMij*»r^fMler,ofwUL  id. 

of  parol  eridenoe.  8.  to  13. 


SECURITY 
penon  holdtiif  fir  monojr  Int,  amy  re- 
eowr  fir  money  lent  witliout  trader 
ofeecuiitf*  327. 
SEDUCTION 
Mlioiifir 
ehericter  of  danffater,  ondeiioe  oC 
wfaen  admioiiUe.  37.   See  CftcrM- 
Ur. 
ftoof  oi  the  eerrioe,  what  snfficieiit 

365. 
action  nainUinaUe,  though  daughter 

of  age.  366. 
or  a  married  woouui  liring  eqiarate 

from  her  hosband.  Jd, 
what  b  a  enflkaent  reoidenoe  with 

the  phOntiir.  UL 
who  may  bring  the  actian  aa  being  tn 

ioe9  paremtU,  Id. 
•▼idenoe  in  aggravation.  366. 
goneral  good  conduct  of  piaintiff*s 

fimilr.  Id. 
that  de&ndant  addreaoed  daughter  aa 

hoQoorable  Boitor.  JU. 
promiae  of  marriage  by  defendant  in^ 
admlmible.  U.  367. 
damageo.  367. 
•ridence  of  character.  Id. 
of  da^ghter*a  good  character  admiari- 
Ue  only  in  anawer  to  general  en- 
dance  on  other  aide.  Id. 
danghter  cannot  be  aaked  whether 
ahe  haa  been  eonneded  with  other 
men.  Mm. 
defence, 
plaintiff 'a  miaoondoct  366. 
looae  character  of  danghter.  Id. 
SEIZIN 
in  eaae  of  ancient  recorery,  preeumed. 

14. 
in  fee,  preeumption  of,  by  pnawearion  or 
raoeiptofrent  15.   See  Fremmptioti. 
livery  of,  praaumed  after  90  yeara.  17. 
profvod  by  declarationa  of  deceased  occu- 
pier. M. 
proof  oC  in  ejectment  by  heir.  343.  See 
Ji6ir. 
SENTENCE 
of  Goorti  of  Admiralty,  efiect  oC  103. 

184i  See  Admirakv 
•f  Eedeaiaitical  Coorta.  109.  Sea  EteU. 


a  coHege  oaoeiaane.  109. 
of  itimital  OK  arhnolinaater 

110. 
SEPARATION 
effect  oC  with  ngaid  to  liability  af 

band  fir  debta  of  wife.  914, 215u   See 

If^e. 
whether  a  defence  in  action  fir  crim. 

con.  363, 364. 
SERVANT 
declarationa  oC  ■•  te  inartir^  pedigiee 

inadmiariblcL  90. 
aaaumprit  fir  wagea.  903. 

retamer,  aerrice  erid«ioe  oC  Jd. 

general  hiringi  hiring  fir  year.  ML 


a^fiiUe  a  firfeitDreu  Id. 
with  menial  8erranti» 

month*!  wagea  or  wanung.  ML 

and  aerrant  bei  _    " 

only   entitled   i» 

wagea.  Id. 

a2ttirofclerka,&c  U. 

aerrant  paid  qnarteriy,  and 

ed  befere  end  of  quazter,  allowed 

to  reoofer  fir  whole  qoarler.  Jd. 

.  miaoonduct,  groond    of 

withoot  warning,    id. 

and  asaiUf  firftitare  of 

ing  wagea.  11 

aichnem  no  firfeitore  of  wmgea.  Id. 

alave  brought  to  Englaiid  withoot 

contnct  not  eotitiDd  la  wagea. 

U. 

demand  of 'goc^b  by,  in  action  fir  set 

deliverinjr,  anfficient  909. 
delxvery  cfgoodB  to*  when  it  renden 

maater  liable.  916.    See  Muter. 
declarationa  o^  when  admiattble  againat 

Ilia  maater.  99. 
nefflijnnce  o^  negligenoe  of  raaaler.  48. 

competency  dl  in  action  fir  negligaaee 

by  or  againat  maater.  69.  97£ 
general  competency  o£    85.    See  Wk- 

neat, 
agreement  fir   hire  ol|  eiBn|A  fiom 

8tamp.duty.  119, 19a 
hiring  o^  on  Sunday,  good.  943. 
aeUo^  in  action  fir  wara.  951. 
tender  to,  when  good.  8(59. 
maater  liable  fir  nia  negligenee,  bat  not 

fir  hb  wilfbl  act  97i 
notice  to,  notice  to  maater.  980. 
of  horae^dealer,  eno^doyed  to  oeD,  haa 

aothorily  to  warrant  191. 
hia  declarationa  at  time  of  aala  ad- 
miaaiUe.  Id. 
mutt  prove  expreaa  malica   in 
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8ERVANT— eofih'ftaiML 
affauwt  nufter  ibr 
S93. 


fake  chancter. 


when  maiter  u  Juitified  in  ^riving  bad 

chancter.  39is  99a 
■ervioe  of  notioo  to  quit  on,  al  dweDini^- 

hooae  of  tenant,  sufficient.  338. 
evidanoe  in  action  fiv  aeduction  o£  365. 

See  Seduetum. 
xeftMd  by  aervant  of  pawnbroker  to  de- 

liYor  gooda,  a  ooDTeruon  hj  principaL 

40& 
liable  for  converaiaii  for  benefit  of  mas- 

ter.  407. 
cannot  oonftr  lien  on  maater'a  gooda 

without  his  conaenL  411. 
fiTnmination  o^  befiire  jnatioe,  in  actions 

against  hundredors.  504. 
SERVICE 

of  notice  to  produce.  6. 

of  attorney's  IhU.  19a 

of  notice  to  quit  337.    See  Notice  to 

quit 
of  notice  of  disputing  act  of  bankruptcy, 

4bc.415. 
of  nodoe  of  aetioo  on  justioe.  477. 
SESSIONS 

proof  of  prosecution  at.  300. 

tof  set  off  an  attorney^  bill,  it  need  not 
be  ddiipered  a  month,  under  stat  3 
Geo.  IL  c.  33.  199. 
but  it  must  be  delivered  in  time  to 

be  taxed.  300. 
and  9emhle  must  be  delivered  sign- 
ed. Id. 
only  necessary  to  plead,  or  give  notice 
m^  when  thero  are  crosi 
350. 

proof  of  deUveiy  of  notice.  Md, 
wimn  defendant  doea  not  appear  to  sup- 
port hie  aet^off.  351. 
notice  of  setoff  cannot  be  given  with 
any  other  plea  than  the  general  iasue. 

evidence  when  bond  is  pleaded  by  way 

of  setoff.  Mi, 
naturo  of  the  wt^ff;  and  of  the  debts 
against  which  it  is  set  off.  Id* 
may  be  of  difbrent  naturo.  Id, 
but  bond  debt  must  be  pleaded.  U. 
demand  must  be  ftr  hquidated  da- 
mages. Id, 
stipulated  Ikpiidated  damages, 
fir  non-perfirmance  of  con- 
tract, may  be  setoff  Id, 
judgment  may  be  setoff  Id, 
debt  must  be  due.  353. 
and  not  barred  by  statute  of  limita> 

debt  ^mnif  which,  must  be  liqui- 
dated. 353. 
demsnds  must  be  mutual,  and  due  in 
right  Id. 


SET-OFF— coirttmMd. 
in  case  of  bankruptcy.  Id. 
in  case  of  ezecutoTB.  353. 
in  case  of  &ctors  and  agenti.  Id,    See 

Factor  an4  Broker. 
in  case  of  husband  and  wife.  Id. 
in  case  of  partnership.  Id. 
in  case  of  bankruptcy.  447. 
SEVERAL  DEFENDANTS 
course  of  proceedings  whero  defendanti 
defend  severally.  133, 134. 
SEWERS 
commiasionen  oC  cannot  maintain  tres- 
pass  quare  elauettm  Jregit.  379. 
SE3CUAL  INTEROOUKSE 

roles  as  to  presumption  o£  344. 
SHERIFF 
notice  to  produce  writ,  delivered  to  un- 
der-sheriff sufficient  5. 
admissions  of  under-sheriff  or  bailifi; 

when  evidence  against  30. 
lecitBls  in  bill  of  Ale  evidence  against 

33. 
his  book  not  judicially  noticed.  40. 
liable  to  actian  fir  money  had  and  re- 
ceived, fir  improper  fee.  301. 
inquisition  as  to  property  by,  not  evi- 
dence against  him.  109. 
return  on  writ,  primd  fade  evidence  of 

fects  there  stated.  305. 
seal  o£,  sufficient  to  prove  validity  of  as- 
signment of  bail-bond.  317. 
evidence  in  actions  against  sherift  fir 
tak^gplauitii&*  goods.  483. 
proof  of  property.  Id, 
proof  of  the  taking.  483. 
connexion  between  the  sheriff 

and  the  bailiff  H. 
admissions  by  bailiff  484. 
Defence, 
fraudulent  assignment  Id, 
when  necesaary  fir  the   aheriff  to 

prove  writ  and  judgment  485. 
w£o  neccMiT  6lSm  to  plead  ape. 

aalljr.  Id. 
p«rfrf««g«n».bei„,ft«.d»U.t 

continuing  possession  frimd  Jk- 

eie  eviftence  of  fraud.  Id. 
want  of  transfer  of  pnsenssion 
may  be  ezpbuned.  li. 
transfer  of  part  of  effects,  fer  bene- 
fit of  creditorB,  good.  486. . 
declarations  of  assignor,  at  time  of 
assignment  admissible.  487. 
competency  of  witnesses.  Id, 
evidence  in  action  against  sheriff  fer 
taking  the  goods  of  a  tenant  in  execu- 
tion without  paying  the  year's  rent  Id, 
Stat  8  Anne,  c.  14,  s.  1.  Id. 
what  is  an  eseeuiion  within  the 

above  statute.  488. 
who  b  a  Undiord  within  the  sta> 
tuto.  Id. 
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BncXm 


pnoi  oftfae  Rplevjnv.  mL 
IBQof  of  ths  taking'  oi  the 
pnofcf  the  DMncHDCT  of* 

MBomiitowkkk  tho  riieriff 
496. 

firalkbe 

the 


aiTBitiiic  ft  debtor.  49a 
pnMH  of  toe  dele  Md* 
pnMif  of  iaMnni^  ofpncMi.  Md, 
|CDof  of  mlioe.  JUL 

in  ectioti  Sx  oKue  on 
fneem  U. 
pnnf  of  deWdiie  ntooi  perUr 
cd.49L 

by  aune  eriieiice  at  afeiiMt  deb- 
tor himeellljd 
debt  atated  in  derJaration  moat 

be  praved«  Jo. 
bat  not  the  exact  amoont  IL 
evidenoe  of  iarainjf  and  deliveiy 
of  prooeai  to  ah«:iff.  Jd, 
affidaTit  to  hold  to  bail,  when 
wboomuj  to  be  proved. 
Tirianoe    between  praoeaa 
ataled  and  proved,  ll. 
•vidflioe  in  action  ftr  eaeapa  in  execn- 
tlan.498. 
proof  of  aneat.  UU 
aanfnmentofpriaoner  by  former 
aberiff.  49a 
proof  of  eaoape.  /a. 
fton  csuatody  of  ahenn'a  affi<Ser< 
U. 

of  bailiff  offiberty.  i<2. 
under  oount  ftr  voluntary  eaoape 
plaintiff  may  prove  a  negli- 
gent eaoape.  Jo. 
liberating   priaoner  beftre  pay- 
ment  over  to  plaintiff^  an 

atfttSland 0  Wil.  m.c.97, aa to 

ahowing  priaonera.  493. 
De&noe. 
retaking;  on  fteah  punroit  cannot 

be  given  in  evidenoe  under    " 
deftet.  494. 
on  pleaof  noweoeape,  defendant 

cannot  ahow  no  arreat  Id, 
fire,  or  the  king's  enemiea,  an 

excuae.  Id, 
80  fraud  in  the  party  intereated 

in  the  judgment  Id* 
that  judgment  or  writ  waa  void, 

but  not  that  it  wia  erroneoua, 

a  defence.  Id, 


bankfupl^.  Urn 
paTment  Id  bndkrd.  Id. 
judgingnt  void*  497. 
mqnifltian  aa  to  prupetty, 

ble.lL 
competency  <m  witneanai  JaL 
evidenoe  in  actiGn  ftrexlortiaa.  496L 
SHERIFPS  OFFICER 
when  moompetent  m  ad 

riff.  83. 

hia  aariiifant  oumpeteut  fer  dieriff  497 
SHIP 
rqwira  oC  liability  fir.  2St3. 


but  may  be  rebutted.  mL 

true  question,  **  imon  whoae  evB^t?*' 

Id. 
porchaaer  under  void  eonvaymce 
not  liable,  unkas  credit  be  given 
to  him.  id. 
mortga^  not  liaUe.  Id.  934. 
proof  of  register  of  G3. 
proof  of  interest  in.  17a  SeeJ^awnaee. 
proof  of  seapWorthineaB  oC  lol. 
no  hnpiied  warranty  that  ahe  dn&  be 

properly  dncnmantad.  ML 
preaunptiflnof  kaa  of  nuaringiliip.  18S. 
purehaaer  o^  undor  dsfcutive  title,  may 
maintain  trover  fer,  on  ground  of  poa- 
aeaaion.  401. 
when  it  passes  to  aaaigiieea  under  staL 
6  Geo.  IV.  c  16,  a.  7,  aa  to  vepoted 
owneiahip.  441,443. 
SHIPS  ARTICLES 
■acondary  evidence  oC  udmisaiHe,  with- 
out  notice  to  produce.  4 
SHIPX>WNER 
when  liable  lor  repairs.  993.    SeeSlb^ 
liable  fer  money  advanced  to  oaptaui. 

927. 
admiasion  by  one,  not  eridence  againat 

another.  91. 
cannot  commit  hamtry.  185. 
not  competent  to  prove  seaoworthineaa 
in  action  on  poliov  of  goods.  189. 
SmPWRIGHT 
baa  a  particular  lien  on  ship  fer  repairs. 
409. 
SHIPMENT 
of  fooda,  how  proved.  180. 
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SHOP.BOOK 

of  tnufeniuiit  whn  idnuMiblOi  24> 
SHOI^MAN 

deoeaaed,  entries  bjr,  edmiMMf?.  34  See 
Htanay. 
SKILL 

OQ  qaeatiGDe  of|  opinien  of  the  witnenee 
admifluUe.  96.    See  WUmu, 
SLANDESL    See  JhfamatUm. 
SLAVE 

cannot  recover  ftr  his  laboor  in  this 
country  without  contract  204. 
SOLVIT  ADor  POST  DIEM 

evidence  under,  in  debt  on  bond.  316. 
SON  ASSAULT  DEMESNE 

evidence  under  plea  of.  369. 
SPECIAL  AOCi^ANCE  of  BILL 

effect  of.  153. 

presentment  in  case  of.  159. 
SPECIAL  CONTRACT 

when  necessary  to  declare  on.  S9L 
.^ofcharging  when  departed  ft«n. 

SPECIAL  DAMAGE 

when  not  stated,  evidence  af|  inadmissi- 
ble, unless  a  necessary  result  37.  394. 
miHt  be  staled  with  certainty.  37. 394. 
mtnf  o(  in  actions  for    defiimstion. 
394. 
SPECIAL  INDORSEMENT 
to  firm,  suing,  requires  proof  of  partner- 
ship. 156. 
SPIRITUOUS  LIQUORS 
sale  of  small  quantities  illegal.  343.  See 
IfUgdUty. 
SPRING  GUN 

liability  of  person  setting.  376. 
STABLE 
action  against  hundred  for  demolition  of. 
499. 
STABLE-KEEPER 
when  liable  for  negligence  of  servants. 
373. 

has  not  a  particular  lien  on  horses  for 
keep.  409. 
STA6E.C0ACH  PROPRIETORS 
when  liable,  in  action  for  negligent  driv- 
ing. 373. 
liable  as  common  carriers.  278. 
STAKEHOLDER 
action  for  money  had  and  received  against. 
339.  233.     See  Money  had  and  re- 
ceived, 
STAMP 
unstamped  pert  of  agreement,  secondary 

evidence  of  stamped  part  8. 
unstamped  receipt,  admissible  to  refresh 

memory.  37. 
admitted  by  payment  into  court  32. 
effect  of  want  <»*  stamp.  116. 
instrument  cannot  be  read  in  evidence. 
Id, 
though  lost  or  destroyed.  Id. 
unless  stamp  can  be  presumed.  U* 


STAMP— ^esftfiMMd. 

as  where  party  refbses  to  nroduoa 

instrument  en  notice,  is. 

promissory  note  improperly  stamped, 

evidanee  of  conaideration  may  be 

given.  Id. 

unstamped  receipt,  payment  proved  by 

parol.  Id. 
if  plaintiff  makes  out  his  case  by  pa- 
rol, defendant  not  albwed  to  iemi 
him  bv  producing  unstamped  pa- 
per. 117. 
party  executing  stamped  count 
cannot  object  to  stamp  of 
Id. 
unstamped  instrument,  evidence  ftr  col- 
lateral purpose.  Id. 
to  corroborate  testimony.  iH 
to  refresh  memory,  iff. 
to  establish  fraud.  Id. 
to  ascertain  whether  its  contents  pro. 
chide  written  evidence.  Id. 
sev«ral  stamps,  and  several  contracts  witli 
one  stamp.  Id, 
where  subject  matter  joint,  one  stainp 
only  requisite.  Id, 
as  assignment  of  priaa-moQi^  of  se. 

vera!  seamen.  118. 
agreement  to  subecrifca  to  a  ogmrnqn 

fund.  iH 
agreement  of  nStftnob  mr  several 

underwriters  on  one  pobcy.  Id, 
bond  by  several  obligors.  Id. 
power  of  attorney  from  members  of 
Mutual  Insurance  Clnb.  M, 
several  contracts  and  one  stamn,  mat* 
ter  of  evidence,  to  which  aputtBaUe. 

several  admlsBifms  of  corporators  with 
one  stamp.  Id, 
proper  denommalion  of  stamp.  118. 

if  of  equal  or  greater  value,  sufficient 
Id. 

time  of  affixing  stamp.  Id.  r 

stamping  on  payment  of  penalty.  Id, 

if  affixed  subsequent  to  executifln, 

oommi8Bioner*s  receipt  need  not 

be  proved.  119. 

administration,  letters  o£  Id,    See  Ad' 

fttnuttranon, 
agreements.  Id.   See  AgreanenU. 
appraisements.  133. 
awards.  Id, 
banker's  drafts.  Id, 
bills  of  exchange.  133.  See  BiU$  if  Ex- 

ehangt, 
bilk  ofBale  of  ships.  137. 
bills  of  lading.  Id, 
bonds.  Id. 
cognovit  Id, 
deeds.  Id, 

foreiflfn  instruments.  138. 
policies  of  insurance.  U, 
promissory  notes.  139. 
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STAMP— cofrtimicd. 
receipts.  130. 
not  raquired  on  oontnct  of  marriage. 

194. 
carrier's  receipt,  if  carriwe  not  above 
30L,  does  not  require.  978. 
nor  receipt  mr  increased  chaim, 
under  statute  1  WiL  lY.  c.  66. 
983. 
memorandnm,  waiving  warranty  in  po- 
licy, does  not  require  stamp.  189. 
adiuiiment  on  poUcy  does  not  require. 

187. 
prooeedinffs  in  bankruptcy  exempt  from 

stamp  duty.  435. 
of  probate,  primdfaeie  evidence  of  aasete. 
46a 
STATE  IX)eUMENT8 
effect  oC  111.   See  Oautte,  ParliamenL 
declaration  of  war  from  Secretaiy  of 

State's  office.  119. 
articles  of  war.  Id. 
STATE,  MATTERS  OF 

must  not  be  disclosed.  97. 
ffTATOTE 

how  proved.  53.    See  ParUsmaU, 
ffTATuTE  MERCHANT 

evidence  in  ejectment  by  coousee  o£  348. 
8TATDTB  STAPLE 

evidence  in  ejectment  by  conusee  oC  Id> 
STATING  PROCEEDINGS 
rule  ibr,  evidence  oi  termination  of  suit. 
305. 
ateer  judge's  order.  IiL 
STET  PROCESSUS 
not  evidence  of  termination  of  suit,  in 
case  ibr  malidons  arrest  306. 
STEWARD 
deceased,  declarations  of  when  evidence. 
.  94    Seeifeorss^. 

of  manor,  handwriting  of;  to  copy  of 

court  rolls,  when  it  must  be  provedL  59. 

of  corporatian,  may  give  verbal  notice  to 

quit  336. 

STOCK 

damiiges  in  action  for  not  replacing.  5X)9. 

not  reoo^erahle  in  action  for  money  had 

and  received.  998. 
within  6  Geo.  IV.  c.  1&  a.  79,  as  to  le. 
puted  ownership.  438. 
STRANDING 

what  amounts  ta  185. 
STREET 
owner  of  soil  o£,  may  have  trespass  q.  c 

f.379. 
dedication  of  to  public.  17, 18;  971. 
STYE 

action  of  nuisance  for  erecting.  966. 
SUBjOONTRACTOR 

cannot  maintain  an  action.  994. 
original  contractor  liable  from  negligence 
of  976. 
SUBMISSION  TO  AWARD 
proof  of.  76. 195. 


SUBFCENA 

productian  of  instrument  under  sfw.  dmg* 
tee.  64. 
excused,  if  it  subject  to  a  criminal 

charge,  forfeituTOi,  or  penalty.  /<£ 
title  deeds  cannot  be  called  for.  JUL 
proceedings  under  oommissionofbaiik. 

rupt  must  be  produced.  Jd. 
unless  the  assignees  would  be  prejudU 

ced.  Ji2. 
person  producing,  need  not  be  swum. 
Id. 
ad  tettyieandum.  76. 
when  to  be  served  Id. 
on  remanet  must  be  re.sea]ed.  Id. 
reasonable  expenses  must  be  tenderod. 
M. 
SUBSTITUTED  BELL 
notice  of  dishonour  o£  160. 
when  good,  being  substituted  for  illegal 
hills.  169.    Qee  Cotmdenimm. 
SUBTENANT 
notice  to  quit,  by  lessor,  inopentivew  336. 
service  o^  on,  bad.  338. 
SUFFERANCE 

way  by,  proof  of  973. 
SUFFERANCE,  TENANT  BT •  See  Tf 

nant  hy  Sufferance. 
SUGGESTION 
of  breaches,  in  debt  on  bond,  evidenoe 
under.  316.  See  Bond. 
SUNDAY 
bill  stated  to  have  been  presented  on, 

whenmateriaL  150. 
biUdueon,  to  be  presented  on  previooa 
day.  15a 
notice  of  dishonour,  gdoA  on  Mon- 
day. 161. 
contracts  made  on,  when  iDegal.  S43L 
Qoe  lUegality. 
SURETY 
action  formoney  paid  by.  996.   See  Jis- 

ney  paid. 
declarations  of  bUigee  as  to  payments 
not  made  at  the  time  of  payment,  in- 
admissible on  action  by  sure^  agdtnat 
co-surety.  98. 

proof  of  msufficiency  of  sureties  in  reple- 
vin bond.  495. 
the  sureties  competent  witnesses,  in 
action  against  sheriff.  496. 
SURGEON 
declarations  oC  as  to  time  of  chikTs  buth, 

admissible.  90. 
not  privileged  from  disrloBing  confiden- 
tial communications.  91. 
assumpsit  on  his  lull  909. 
semwe,  he  may  recover,  though  not 

'  licensed  by  the  college.  Id.' 
cannot  recover  if  he  practiaes  as  a 

piiysician.  Id. 
if  he  IsKves  a  blank  for  his  fees,  is 
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SX7RGB0N— tfOfKinoMf. 

bound  by  the  nun  defendant  pays 
into  court  Id, 
cannot  recover  for  attendance  or  me- 
dicine notin  hia  own  department.  Id. 
alUer,  if  he  both   surgeon  and 
^Mthecary.  Id. 
Defence 

that  defendant  has  received  no  be- 
nefit fifom  plaintiff's  want  of  skilL 
203. 
fiUse  representations.  Id, 
unoont  of  his  bill,  though  not  paid,  may 
be  recovered  in  trespass  fer  seduction. 
367. 
SURPLUSAGE 

need  not  be  proved,    where  the  whole 
averment  may  be  rejected.  35. 

dUtett  if  part  be  essential.  Id, 
wctenteTf  in  action  on  warranty  of 
goods,  need  not  be  proved.  la. 
aUter  terms  of  contract  specially 
stated.  35,36. 
SURRENDER 

poosession  of  lease  by  lenor,  with  seals 

cat  o^  no  presumption  ol^  17. 
and  admittance  to  copyholds,  proved  by 

rough  draft.  59. 
by  operation  of  law,  in  accepting  new 

tenant  144. 
Ox  term,  when  presumed.  3l«6. 
of  copyhold,  how  proved.  347. 
SURRENDEREE 

of  oopj^hold,  his  title  has  reference  on 
admission  to  time  of  surrender.  Id, 
SURVEY.    See  Thrier. 

of  manor  when  admissible.  S3. 

ancient,  when  admissible.  63. 

of  church  and  crown  lands  mltnia^ihl^.. 

loa 

SURVEYOR 

admissions  by  surveyor  of  corporation, 

evidence  against  them.  30. 
of  h^faims,  rendered  competent  by  sla- 

tate.  8& 
what  remuneration  entitled  to.  2S4. 
SURViyORSHIP 
of  jdaintiff  must  be  stated  in  actions  er 

cMhneiu,  49.  See  Partie$. 
of  defendant  need  not  be  stated.  42. 
SYMBOLICAL  DELIVERY 
of  goods.  319.  See  Fnudt,  Uat,  qf. 

T. 

TAIL.    See  TVaonl  in  Tbtf. 
TAXABLE  ITE1IC8,  what  are.  197. 
TAXATION 

of  Pope  Nicholas,  admissible  to  prove 

value  of  benefices.  108. 

TENANCY 

feet  of  may  be  proved  by  parol,  thbugh 
there  be  a  lea^  in  writing.  13. 
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TENANCY— ^mKtfitteil. 
holding  over  and  payment  of  rent,  con- 

elusive  evidence  of.  144, 145. 
proof  of  cotomencem^t  of..  333,  334. 
See  Notice  to  Quit. 
TENANT 
when  he  mayrccover  rent  paid  to  wrong 

hmdlord.  231. 
cannot  dispute  title  of  landlord.  47.  143. 
330.  356. 
unless  he  has  attorned  by  mistake. 
143.  ^ 

but  may  show  it  expired.  146., 
when  liable  in  use  and  occupatian.  143; 

144  14a 
becommg  bankrupt,  when  liable.  144.  - 
competent  witness   for  reversioner    in 

action  by  him  fer  nuisance.  966. 
when  liable  in  debt  fer  douUe  value. 

319.  See  Double  Value, 
when  liable  in  debt  ibr  double  rent  331. 

See  J>otti2«  Rent, 
fer  years,  possession  by,  is  actual  seiib 

of  owner  of  inheritance.  343. 
dedaiation  of  deceased,  admissible  to 

prove  seizin  of  lessor.  343. 
in  possession,  incompetent  to   support 

landlord's  title  in  ejectment  350. 
holding  over  may    maintain   tret^iass, 

. miare  dausumfiregit,  378. 

TENANT  at  SUPF^ANCE 
may  be  ejected  without  notice  to  quit 

TENANT  at  WILL 

in  ejectment  against,  demise  must  be  laid 
aner  determination  of  will.  32&. 

cannot  be  ejected  without  will  being  de- 
termined. 332. 

trespass  fiiare  elaumaa  f regit,  by.  380. 
against,  by  lessor.  Id, 
TENANT  for  LIFE 

eflbctoffine  levied  by.  38a 
TENANT  in  COMMON 

of  land,  non-joinder  of|  as  defendant, 
may  be  pleaded  in  abatement  in  tort 
47. 

non-joinder  of|  may  be  pleaded  in  abate- 
ment in  ODveoant  312. 

must  make  spveral  denuse  in  ejectment 
335. 

fine  levird  by,  will  not  divest  his  co-ten- 
ant*s  estate.  32a 

what  amounti  to  actual  ouster  by,of  oo- 
tenant  329. 

the  possession  m  one,  the  possessMo  of 
others.  351. 

where  parties  are'  entitled  to  a  waO  as 
tenants  in  common.  382. 

tenancy  in  common  of  defendant  with 
plaintiir  or  third  person  adndsnble  un- 
der genera]  issue  in  trespass  q,  c  /. 
385. 

but  not  that  pUnnHff  is  tenant  in 
common  wufa  third  petsMi.  386. 
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TEKAKT  in  TAIL 
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ID  tullB 

ftr  life,  widMmt 

one 
fife 


TEND! 


ftr 

TEUDSl 
pnnf  of  lender  to  iDuiy*  in  Mtkn  fir 

ImMkofirauM.  194. 

nf  f  wwii.  til  I hiwi  Jij  II  niliff  906u 

ofiMiy,  need  not  be  prated  in  adian 

fer  not  delifierinf  foodi.  909. 
eTreleeeBi  to  or  br  inftuveted  wiliieM 

wrfBdet  93. 
CI  eonfvjinoe  on  ale  oTieel  imperiy, 

on  wfaam  it  liee.  13&  142. 
of  notoi  and 

■oflkientMO. 
rlenoCd6L 

bj  whom  tender  mmt  be  made.  983. 

bjagenty  good.  Al. 
towbom.  i£ 

to  cleric  in  tbe  habit  of  receiving 

to  attorney  on  record.  Id. 

to  peraon  at  hie  office.  H 
toaenrant  at  plaintiff  *■  honee.  M. 
tooneofaeveralpartnen.  JUL 
.bat  to  coOectar  emplofed  far  aolid- 
tor  to  oomnuaaion  bod.  ML 
towfaatamoant  963. 
i^iere  more  than  the  amoont  ia  ten- 

dared.  Jet. 
iHiere  there  are  aevend  dwnande. 

Id. 
to  one  of  aereral  partnen,  fer  joint 
and  aeveral  debt  263. 
in  what  kind  of  money.  Id. 
ailTcr  not  good  ix  matt  than  40i. 

LL 
bank  or  pravincial  notea  not  good, 
onleaa  not  objected  to.  id. 
whether  the  money  moat  be  actoaDy 
produced.  Idm 

moat  be  prodaoed  unleaa  the  cre- 
ditor diapenaea  with  the  prodnc- 
tkm.  /d.264. 
moat  be  onoonditional.  264. 
aoeonpanied   with    oounter.4daim 

bad.  U. 
or  with  proteat  or  demand  of  receipt 

mikaa  the  tender  ia  not  object- 
ed to.  itf. 
cridance  on  replication.  965. 
writiaaoedbefire  tender. /({. 


to  bailiffs  good.  K. 
tobaiiirodBpatybad.  Id. 
of  amende,  by  JHtioe  under  ataL  94Geo 

II.c.44.4gB. 
TERMINI 
m  action  againat  cairier,  met  be  praved 

aalaid.5L97a 
pnoioi,  m  action  wr  ununuawt  <■  w»y« 
27L 
TERM 
bwinniQg  and  end  oC  noticed  jadicially. 

4a 

of  ^rare,  aonender  o<^  wfacs 

eziating  terma  of  yean  not  within 
ofnaea.335. 
TERMOR 
eflfect  of  feM  lened  by.  338. 

ancient,  proof  oC  63. 
moat  oome  fiom  proper  rqfnaitagT*  Id, 
nroDfif  raDQuiuFv  ch  eocioHaaticai  ser- 
nere.  iii. 
TEffTE 
of  writ,  not  condoaive  eridence  of  tnoe 
of  iwning.  477. 
TESTATOR.'  See  JScMnter. 


judgment  againet,  hinda  his 
tivea.  100. 
TIMBER 
agreement  fer  pnrchaae  o^   needi   no 

atamp.  120. 
owner  of  hmd,  let  fer  yeara,  may  hacvn 
treapaae  fer  timber  cut  377. 
TIME 
variance  in  atatement  o^    when  mnte- 
riaL  50. 
in  debt  fer  uaury,  the  day  of  len£ng. 

a. 

in  return  daTof  writ  Id. 

in  date  of  billed  exchange.  Id. 

in  acceptance  <^  bilL  Id. 

in  indonmnent  of  bill.  Id. 

in  treapaae.  Id. 
of  aigning  judgment  not  profed  by  entry 

in  day  book  at  judgment  office.  55. 
giving  time  to  acceptor  of  bill,  diacfaargea 

drawer  and  indoraen.  171. 
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TITLE 

proof  oC  in  actian  bv  vendor  v.  vendee 

«>f  ml  property.  138L 
defects  in.  la, 

whether  eqnitaMe  defecta  sufficient  JEl 
questionable,  may  be  rejected.  139. 
whffii  vendor  must  be  prepared  to  make 

out  his  title.  140.  lASL 
Ttndor  of  lease  not  bound  to  produce  his 

lessor's  title.  Mi. 
S«neral  proof  of  plaintiff  *ft  title  in  eject- 

ment  933.    See  J^ecfmsnt 
proof  of  tiUe  of  executors  and  adminis- 
trators. 461. 
TOLL 
illegal,  recoverable  in  actian  ht  tdodibj 

had  and  received.  331. 
existence  proved  by  old  deed  S3, 
judgments  in  questions  of,  evidence  be- 
tween third  persons.  100. 
depositions  in  cause  betvraen  third  per- 
twns  admissible  on  question  of.  lOiS. 
TONTDfE 
«B  abandonment  of  project,  money  re- 
coverable. 239. 
TORT 
waiver  of.  38.  145. 
Tuianoe  in  statement  o£  47. 
in  parties.  Id.    See  Parties, 
no  variance  to  prove  part  only  of  cause 
of  action.  Id,  385. 
in  shmder  part  of  the  words.  47. 
m^sthe  others  qualify  them. 
Id, 
in  case  fer  disturbance  of  common. 
Id, 
but  matter  of  contract  must  be  proved 

as  laid.  Id, 
so  matter  of  description.  Id, 
the  tort  must  be  rightly  described.  Id. 
a  charge  of  tortious  conversion  will 
not  sustain  an  imputation  of  fe- 
lony. Id, 
improper  stowing  will  not  support  a 
count  fer  unslulful  steering.  Id, 
sufficient  to  state  legal  effect  4a, 
ne^igenceof  servant  the  negligence 
of  master.  Id, 
property  taken  by  wrong  does  not  vest 
in  taker.'  39a 
TRADING 
see.  3,  Stat  6  Geo.  IT.  cl6.  419. 
evidenee  of  trading  ceased  befere  that 
Stat  win  not  support  commission  is- 
sued after.  490. 
whether  declarations  of  bankn^it,  before 
bankruptcy,  are  admissible  to  prove 
trading.  Id, 

what  persons  are  traders  within  sec. 
3.  Id. 

what  amoonts  to  baying  and  sell- 
ing. Id. 
fMiitiiM  immatBriaL  Id. 


I  TRAJyiSG—eonHnued. 
I  but  occasioniil  acts  are  not  a  trad- 

ing. Id, 
pnxff  of  ceasing  to  be  a  trader.  431 
executor  disposingof  testator's  stock 

not  a  tnider.  iS. 
illegal  trading  sufficient  Id, 
buying  and  lielling  land  insufficient 

Id, 
under    the  general  statement  of 
**  buying  and  selling"  in  oommis- 
flion,  any  trading  may  be  given 
in  evidence.  433. 
what  persons  are  within  thepartienlar 
words  of  sec.  6  Gea  IV.  €,  16.  Id. 
TRANSFER 
of  debt  by  arrangement  between  three 
parties,  where    money  had  ancl  re- 
ceived will  lie.  333, 333. 
TREASON 
conviction  fer,  renders  witness  inoom^ 
potent.  78. 
TREATY 

fereign,  how  proved.  60. 
TKEE& 
Talue  of  standing  trees  not  reooverable, 

on  count  fer  goo^  sold.  310. 
excepted  in  lease,  trespass  lies  by  lessor 

fer  cutting  down.  380. 
cutting  down,  in  highway,  presaraptive 

evidence  of  ownership  of  soiL  381. 
presumption  as  to  ownership  of  trees 

growing  on  confines.  383. 
cut  down  by  stranger  doringlease,  les- 
sor  may  have  tiwrer  fer.  408. 

TRESPASS 
Ysrianoe  in  statement  of  time  o£  51. 
eSbet  of  comhiuando,  and  of  divers 
days,  &c.  Id, 
which  party  is  to  begin,  where  justifieap 

tion  pleaded.  133. 
waiver  of.  145.  308. 

or  case,  when  the  proper  remedy  sgainst 
justices,  &^  fer  ftlae  imprisonment 

373. 
TRESPASS  fer  ASSAULT  and  BAT 

TER  Y.    See  A$9miU  and  Battery. 
TRESPASS  fer  CRIM.  CON.  35a    See 

Crim,  Con, 
TRESPASS  fer  SEDUCTION.    See  flfe- 

dvcHon,  _^ 

TRESPASS  QUARE  CLAUSUM  FRE. 

GIT 

evidence  fer  plaintiff.  378. 
proof  of  possession.  Id, 
any  possession  sufficient  agiinit 
wrong  doer.  Id. 
person  occupying  under  parol  u* 

cense.  Id, 
tenant  holding  over.  Jtf . 
OQQuniflsioners  of  sewers,  ice, 
have   not  such  a 
379. 
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TRESPASS  QUAS£  CLAUSDM  FR£. 

owner  of  aoil  of  street  or  market 

may  have  trespaaB.  Jtf. 
aemnti  ploughiiur  land,  evidence 

of  pOMeiUQD.  M. 

pooaowion  of  key  of  chapel,  with 
occaaionaJ  license  to  preach,  not 
sufficienL  Id. 
property  or  interest  in  soil  not  ne- 
cessary. Id. 

owner  of  herbage,  vesture,  &c. 

may  have  trespass.  Id. 
soowner  of  crop,  Slc  Jd,  380. 
possesskm  mosl  be  immediate.  380. 
therefinre  trespass  does  not  lie  be- 
fcra  entry  by  heir.  Id, 
,  by  bargainee.  Id, 
by  Gonusee.  Jd. 
by  reversioner.  Id. 
by  lessee  for  years.  Id, 
by  parson  berore  induction.  Id. 
Insor,  after  determination  of 
estate  at  will,  may  have  tres- 
pass before  entry.  Id. 
9mble  both  lessor  and  lessee 

at  will  may  have  it  Id. 
lessor  may  havetrespassagainst 

lessee  at  wiU.  Id. 
trespass  for  injury  to  trees  ex- 
cepted in  lease.  Id, 
.  possession  at  time  of  trespass 

su^cienL  LL 
posseMHon  by  relation.  381. 
syfficieiit  to  "^fjjpt^in  tiesposs. 
Id.  *^ 

evidence  of  ownership  of  wastes, 

rivers^  walls,  ditches,  6lc  Id. 
evidence  of  locality  of  premises.  383. 
proof  of  abuttals.  Id. 
proof  of  parish  aJleged.  Id. 
evidence  of  trespass  committed  by 
defendant  Id. 
tnospasser   by  previous  oouip 
mand  or  subsequent  assent  Id, 
fane  eooert  or  in&nt  cannot 
be.  Id. 
master  when  liable  for  tres- 
pass of  his  servant  Id. 
prmdpal  liable  for  the  trespass 
of  his  attorney.  Id. 
owner  of  animals,  when  liable  for  their 

trespasses.  384. 
party  a  trespasser  ab  imtio,  by  abus- 
ing  an  authority  in  law.  Id. 
party  distraining,  and  remaining 
in  possession  above  five  days, 
only  a  trespasser  for  the  excess. 
Id. 

abuse  of  an  authority  in  fact  wUl 
not  render  party  a  trespasser 
ab  initio.  Id. 
guardians,   Alc,  holding  over,  tres- 
passers by  6  Anne,  c.  18.  Id. 


TRESPASS  QUARE  CLAUSDM  FRB- 
GIT-«ontifmed. 
evidence  under  aiia  enormia  and  in  agf- 

IfravatioD.  Id. 
evidence  under  the  general  issue.  385. 
evidence  of  title  in  defendant  385. 
either  soil  and  frediold,  or  title  U> 
the  ponsCTMian.  Id. 
title  in  third  person  and  entry  by  lua 
command.   U. 
declarations  of  owner  after 
pass,    inadmiseibie    to 
command.  Id, 
that  defendant  was  tenant  In  f*m»wiiM> 

withjplaintifil  Id. 
matter  m  justification  must  be 
ally  pleaded.  Id, 

no  defence  under  general 

that  plaintiff  b  jointnuint  or 

tenant  in  common  with  third 

person.  38$. 

but  it  is  evidence  to  reduce 

the  damages.  iL 

evidence  under  plea  of  libemm  tencam- 

turn.  Id, 
evidence  under  plea  of  justificatica  ge* 

nerally.  Id. 
evidence  on  plea  of  ri^^t  of  way.  387. 
under  traverse  of  right  of  way.  Mi. 

388. 
new-assignment,    where    nowmiy. 

where  plaintiff  should  both  reply  and 
new  aasign.  Id, 
evidence  on  plea  of  rightof  conmiflD.  iL 
evidence  on  plea  of  license.  390. 
TRESPASS  to  PERSONAL  PROPERTY 
form  of  action,  trespass  or  case.  375. 
where  injury  is  wilful  and  immfldiatw, 

trespass.  Id. 
where  immediate,  but  not  wilful,  and 
only  negligent,'  trespass  or  case-  JUL 
where  injury  is  not  immedialf,  but 

consequential,  case.  376. 
where  injuxy  is  by  act  of  defendant's 

servant,  case.  Id, 
where  injury  is  to  property  not  in  im- 
mediate possession  of  i&intifi^  < 
Id. 

evidence  under  the  general  ii 
proof  of  possession.  Id. 
constructive  nnwiniaiii 
377. 
proof  of  trespass.  LL 
Defence. 
*  evidence  under  general  issue.  Id. 
goods  not  property  of  plaintiff.  Id. 
taking  plaintiff  *s  goods  under  exeea- 

tion  must  be  oleaded.  378. 
other  matters  of^justificatioo.  Id. 
evidence  in  mitigation.  Id, 
TRESPASS  for  MESNE  PROFITS 
evidence  for  plaintiff.  39S. 
proof  of  his  title.  Id. 
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TRESPASS  lor  MESNE  PROFITB-^  TROVER— eoirfiiiuctf. 


iiidffiiieiit  in   ejectment  evidence  of 
title  from  time  of  demiie.  392. 
where  there  are  aeveral  demieea, 
judgment    evidence   of  joint 
title.  U. 
proof  of  reentry.  393. 

need  sot  be  where  action  is  brought 
against  party  to  ejeotment.  id* 
alUer  where  judgment  in  eject- 
ment ia  againat  casual  eject- 
or. Id* 
proof  of  re-entry  by  writ  of 
poBBOwion  executed.  Id, 
proof  of  defendanfa  liability.  JU. 
judgment  in  ejectment  evidence  of 
hia  posaeaaion.  M 
judgment  againat  wife  no  evi- 
ctence  againat  husband.    Id* 
judgiiMkanuutcaraalqect. 
or  no  evidence  againat  land- 
lord. Id. 
judgment  not  evidence  of  time 

of  poeeeaaion.  /d. 
conaent  nUe  admita  pneflcaaion 
at  time  of  declaration.  Id. 
damagea.  394. 
Defend. 

statute  of  limitationa.  Id 
bankruptcy  no  defimce.  Id, 
acceptance  of  rent  and  vraiver  of  ooata 
no  defence  under  general  iasue.  Id, 
recovery  of  mesne  profits  in  ejectment 
under  1  Geo.  lY.  c  87.  II 
TRIAL 

patting  offonabaettce  of  vntneaa.  T7. 
courae  of  evidence  on.  131.   See  Cowne 
ofEoidenu, 
TROVER 
judgment  in  action  for  money  had  and 
'^loeiwd. !« in  tmer  for  J™  good., 
the  value  <tf  which  has  been  recovered. 
101. 
BO  judgment  in  treapasi.  LL 
evidence  for  plaintiff  in  action  o^  395. 
proof  of  general  property  in  the  gooda- 
Id, 
owner    of  goods,  in  handa   of 

bailiS;  may  have  trover.  Id. 
BO  where  bailiff  wrongfully  trans- 
fers them*  Id, 
proof  of  general  property— vesting  of 
the  property.  Id, ;  and  aee  Aduen, 
dm,  518. 
on  sale 

property  vesti   on    sale,  but 
Imyer  has  no  right  to  pos- 
session till  payment  395. 
in  goods  sold  on  credit,  vendee 

sion.  395. 
goods  sold  in  bulk  per  ton. 


pro^rty  does  not  pass  tiU 
weighed.  396. 
revestini^  of  property  sold  on 
condition.  Id. 
or  on  rescinding  of  the 
contract  Id, 
on  the  manufacture  of  gooda.  Id. 
on  gift  of  goods.  397. 
on  fiauduknt  or  illegal  sale  or  trans- 
fer of  goods.  Id. 
on  writ  a  execution.  M. 
on  judgment  for  damages  in  trover. 

*8. 
when  the  property  vests  in  an  execu- 
tor or  administrator.  U. 
property  not  divested  b^  wrong.  Id, 
passing  of  property   m  banK-notea, 
billa  of  exchange,  Slc  Id. 
generally  pasa  bj  deliverv,  and 
vest  right,  without  reference 
to  the  title  of  partv  transferring, 
but  not  unless  taken  hondJi£t 
and  with  due  caution.    398, 
399,400. 
proof  of  special  property.  400. 
sufficient  to  maintain  trover.  Id. 
in  some  casea  without  actual  pos- 

aesaion.  Id, 
when  special  owner  may  have  tro- 
ver against  general  owner,  401. 
landlord   diatraining  cannot  have 
trover.  Id. 
proof  of  possession — ^wbat  sufficient 
against  a  wrong-doer.  Id, 
any  possession  sufficient  JU. 
finder  of  property.  Id. 
purchaser  of  ship  under  defec- 
tive title.  Id. 
no  proof  of  title  need  be  given. 
'      Id. 
proof  of  right  of  possession.  Id, 
plaintiff  cannot    recover    without 
rL^t  to  immediate  possession.  Id, 

proof  of  conversion— direct  conversion. 
409. 
taking  goods.  Id. 
using  goods  without  license  of 

owner.  403. 
by  person  lawfully  in  posscssiop 
dealing  with  goods  contrary  to 
owner^s  orden.  Id, 
not  neoesBary  to  make  oonver- 
aion,  that  party  ahould  deal 
with  goods  as  his  own.  Id. 
casea    of    miadelivery    of 
goods.  Id. 
taking  property  by  aasignment 

from  party  not  owner.  Id. 
dealings  by  factors  and  brok- 

era.403,404. 
converskm    excused    on   the 
ground  of  neoesaity.  404. 
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TROVER— 0im<tmt«2. 

proof  of  oonvenioii— bjr  demand  and 
refiml.  Id, ;  and  see  Addenda^  518. 
preaumptive  evidence  of  oonver- 
aion.  404 
refusal  must  be  poaitiTe.  Id, 
party  must  have  power  to  de- 
liver at  time  of  refbaal.  405. 
refuaal  by  party  having  a  lien,  no 
evidence  of  conversion.  Id. 
otherwise,  if  he  does  not  in- 
sist on  the  lien.  Id, 
finder  of  goods  refusing  to  deliver 
till  title  proved,  not  guilty  of 
conversion.  Id, 
refusal  by  aeent,  when  a  conver- 
sion by  prmcipaL  Id, 
mode  of  making  the    demand. 

4oa 

proof  of  conversion — by  whom.  Id, 
jointenant  or  tenant  in    common 
cannot  have  trover  against  hie 
companion.  Id, 
,  trover  lies  against  party  to  conver- 
sion. 407. 
against  corporation.  Id, 
servant   liable  for  conversion   for 

benefit  of  master.  Id, 
against  several — joint  act  of  con- 
version. Id. 
Defence 

under  the  ^neral  issue.  Id, 
trover  will  not  lie  for  goods  regular- 
ly sold  under  a  disUess.  Id, 
aliter'  for  goods  sold  under  a 
wrongfmdistreM.  Id, 
license.  Id, 
proof  of  general  lien.  40a 
how  proved.  Id,    See  jLien. 
by  evidence  of  general  usage.  Id, 
See  Uen, 
proof  of  particular  lien.    409.    See 

Lien, 
cases  in  which  a  lien  does  not  arise. 

410. 
waiver  of  lien.  411. 
evidence  in  mitigation.  412. 
by  executor  when  he  must  prove  his 
title  as  such.  463. 
TRUST 
devises  in,  effect  o£,  in  giving  a  legal 
estate.  335. 
and  of  deeds  in  trust  to  sell.  326. 
presumption  of  conveyance,  in  case  of 
deeds  in  trust  ItL   See  Premanftum, 
TRUSTEE 
admissions  by  one  trustee  will  not  bind 

co-trustee.  38. 
not  taking  beneficial  interest,  a  compe- 
tent witness.  85. 
unless  he  is  a  party  to  the  record.  86. 
incompetent  when  party  to  the  rocord.  87. 
answer  o^  in  Chancexy,  not  evidence 
against  culm  qtu  truti,  105. 


TRUSTEE— €Ofififwei(. 
bankrupt  may  indorse  bill  155. 
of  roads,  when  liaUe,  in  actiaQ  ftr  imis- 

ance.  26a 
for  benefit  of  creditors,  has  a  reaaonaiUe 

time  for  accepting  lease.  313. 
when  he  takes  a  le^  estate,  and  to  wiut 

extent  325,  326. 
competent  witness  in  ejectment.  35L 
holdmg  over,  made  a  trespasser  by  6 
*   Anne  c  18.  384. 
goods  in  possession  g^  vnll  not  pass  lo 

his  assignees  under  6  Geow  Iv .  c.  16i» 

s.  72.  444. 
may  su6  hundred  under  7  and  8  Gea  IV. 

c.  31.  502. 
TURVES 
person  having  exclusive  right  of  digging, 

may  have  trespass  q.e,f.  380. 

U. 
UMPIRE 

appointment  ot,  proof  of.  76. 
does  not  require  a  stamp.  133. 
UNDER^HERIFF 
admissions  by.  30. 
notice  to,  to  produce,  sufficient  5. 
UNDERWOOD 
agreement  for  sale  g^  growing, 

an  interest  in  land.  130. 
owner  pf,  may  trespass  q,  e.f.  380. 
UNDERWRITER 
on  same  policy,  competent 
189. 
unless  he  has  entered  into 
dationrule.  189. 
USAGE 
of  trade,  when  admissible.  10. 
admissible  to  pi^ove  general  lien.  408L 
USE  AND  OCCUPATION 
assumpsit  for.  142. 
statute  11  Geo.  II.  c.  19.  Id, 
proof  of  plaintiff*s  title.  Id, 
defendant  cannot  impeach  it  AL 
unless  he  has  attorned  by 
take.  143. 
proof  of  defendant's  oocttpatian.  U- 
personal  occupation  need  not    be 

proved.  Id, 
tenant  ouitting  in    punoanee   of 

parol  bcense,  remains  liaUe.  Id. 
though  landlord  has  put  up  bill.  144. 
but  not  if  landlord  accepts  new  te- 
nant Id. 
or  accepts  key  of  house.  Id, 
tenant    liable,    though    pramisea 
«    burnt  down.  Id. 
tenant  becoming  bankrupt,  not  liar 
ble,  if  assignees  accept  lease.  JUL 
assignees  not  liable  tbt  bank- 
rupt's use  and  oocunation.  JUL 
tenant  holding  over    and   paying 
rent,  conclusive  evidence  cf  ten- 
ancy. /</. 


84. 
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TOE  AND  OOCUPA'PIPN— coitfuHMd 

but  payment  for  one  quarter 
only,   eridenoe   of  tenancy 
firotanto,  145. 
oecmiatian  under  contract  for  lak. 

occopatioQ  by  a  trespaner.  Jd, 
proof  of  sitnation  of  premiaes.  fd, 
damages, 
ren^  in  general,  meanire  o£  Id. 
unlen  tenant  hidi  not  had  all  the 
land.  jU.146. 
Defence, 
plaintiff*^  title  expired.  Id. 
payment  of  rent  to  rerersioner,  in 

action  by  hia  aasiffnee.  Id, 
defendant*8  occapation  determined. 
Id. 

by  acceptance  of  key.  Id, 
delivery  of  key  to  plaintiff*! 
servant,  insufficient  Id, 
by  eviction.  Id. 

by  offer  to  surrender  by  admin- 
istrator,  who  has  received  no 
benefit*  Id. 
by  premises  becoming  uninha- 
Mtable.  U. 
defendant  treated  as  trespasser.  147. 
by  plamtiff*8  recovering  in  e- 
jeotment  Id. 
statute  of  limitations.  Id. 
illegality.  Id. 
recovery  in,  when  a  waiver  of  noftice  to 
quit  338. 
TOES 
use  upon  use,  latter  not  executed.  325. 
statute  of  uses  does  not  extend  to  copy, 
holds,  ill. 
nor  to  existing  terms  of  years*  Id. 
USURY 
in  aetioo  of  debt  ftr,  day  of  the  lending 
materiaL  50. 
competency  of  the  bonrower  as  wit 
nesB.  84 
when  a  defence  in  actions  on  bills  of  ex- 
change. 168. 
proof  o$  in  concoction  of  note,  by  letters 
of  payee.  169. 


V. 


VALOR  BENEnCIORUM 
admisaiUe  to  prove  value  of  tenths,  &c 

loa 

VALDE  RECEIVED 
efieet  of  these  words  in  bills  and  notes. 
149. 
VARIANCE  • 

amendment  under  Lord  Tentorden*s  act 

41,43. 
in  statement  of  contract,  in  the  parties. 
49.    See  Pmtie$. 
in  the  consideration.  43.   See  Cm- 
ndention. 


VARIANCE-eonfimtecL 

in  the  legal  effect  44.    Soe  Legtd 
Eiffeet. 
in  statement  of  prescription*  46*     See 

PreBcr^ftum. 
in  statement  of  custom.  46. 
in  statement  of  torts.  47.    See  TarU. 
in  statement  of  records,  write,  Am,  48. 

BeeBeeordt^  WriU. 
in  statement  of  deeds.  49.  See  Deeds* 
in  statement  of  time.  50.  See  J\me. 
in  statement  of  place.  51. 3S^.  SeePIoee. 
in  situatian  ofpremisesyin  action  feruse 

and  occupation.  145. 
in  action  on  bills  of  exchange.  148. 
in  names.  Id.   See  BiUa  of  Exchange. 
in  place  of  payment  149. 
in  direction.  Id. 
in  consideration.  Id. 
in  statement  of  currency.  150. 
in  proof  of  drawing,  accepting,  Slo,  Id. 
in  presentment  M, 
in  actions  on  policies  of  insurance.  179. 

in  statement  of  interest /J. 
in  actions  fer  malicious  prosecution.  300. 
in  actions  fer  excessive  distress.  308. 
in  actions  of  debt  fer  rent  318. 
in  action  of  debt  fer  penalties.  322. 
in  ejectment,  under  stat  4  Geo.  II.  be- 
tween rent  due  and  particulars,  im- 
material 340. 
in  replevin,  on  plea  of  non  dimiait.  355. 

on  plea  of  non  tenuU.  356. 
in  action  against  sheriff,  fer  escape  on 
mesne  process.  491. 
VBNDEE 
when  bound  to  take  goods  not  accordant 

to  sample.  206. 
has  a  right  to  inspect  the  whcde  in  bulk, 

when  sold  by  sample.  LL 
what  amounte  to  an  acceptance  of  goods 
by,  under  stat  of  firauds.  216, 217, 218. 
See  Frauds^  §tat.  ^. 
where  he  may  give  evidence  in  reduc- 
tion of  damages,  in  action  fer  goods 
sold.  219, 220. 
assumpsit  by,  against  vendor,  fer  not 
completing  his  contract  139. 
special  action,  or  money  had  and 

received,  to  recover  deposit  Id. 
where  vendee  may  recover  damages 
fer  loss  of  bargain.  139, 140.  And 
see  Addenda,  515. 
expenses  of  investigating  title,  can- 
not be  recovered  uiSer  money 
paid.  140. 
special  action.  Id. 
plaintiff  must  prove  contract  and 

defect  of  vendor's  title.  Id. 
must  give  particulars  of  defects. 

Id, 
proof  of  payment  of  deposit.  140. 
to  auctioneer.  141. 
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VENDEE--eoitftiwttf. 

money  had  and  received,  toreoorer 
deporit  Id, 

proof  of  reiMnding  contract  At. 
interest  not  recoverable.  Id. 
TOidar  not  prodocin^  hia  title  on 
the  day,  contract  vacated.  142. 
whether  plaintiff  moat  prove  ten- 
der of  conveyance.  Id. 
plaintiff  cannot  insist  on  obiec- 
tion  not  made  at  time  of  re- 
scindinjT.  Id. 
when  liable  for  use  and  occapation,  on 

contract  goin^  off.  145. 
when  he  may  be  ejected,  without  notice, 
on  nowpayment  of  purchase  money. 
333. 
when  entitled  to  tlie  poasessian  of  goods 
porchased.  395.   See  TVoeer. 
VENDOR 
hisdvtf  to  tender  goods  sold.  306. 
may  resell  goods,  where  purchaser  jefu- 

aiitoacoept  207. 
aMompsit  by,  against  vendee  for  not 
performing  his  contracL  136. 
proof  of  toe  contract  Id. 
what  required  by  statute  of  ftauds. 
Id.  See/Vmub. 
ftotn  w  performance  of   coodUioDs 
preeedent  137. 
dispensation  with.  138. 
when  vendor  is  bound  to  tender 
convejrance.  Id. 
proof  of  title.  U. 
subscribing   witnesses    to    deeds, 

need  not  be  called.  Id. 
sofficient,  to  show  title  at  time  of  tri- 
aL  Jd. 
Defence, 
wilful  misdescription.  Id. 
pufiing.  Id. 

defect  in  pbuntiff's  title.  Id.  139. 
where  several  lots   sold,  whether 
vendee  can  be  compelled  to  take 
one  only.  139. 

conveyance  under  power  of  at 
tomey.  Id. 
proposal  retracted.  Id. 
effect  of  taking  bill  or  note  in  payment 

249.    See  Payment. 
when  he  may  maintain  trover  for  goods 

sold  OB  condition.  39& 
has  lien  on  goods  soM  for  the  price.  409. 
VfiNUE 
when  place  named  can  be  ascribed  to^ 

not  material  to  be  proved.  51. 
in  debt  for  penalties.  321. 
in  actions  against  jostices,  constables, 
dLC  458. 
VERDICT 
proof  of.  56. 
when  necessary  to  prove  judgment 
Id. 


VERDICT— «0iiftmi«d. 

when  nisi  prius  record  and  posteaso^ 
ficient  Id. 
effiect  of,  in  rendering  a  witness  interest- 
ed. 81, 89, 83. 
eflect  of|  in  general,  as  between  parties 
privies  ana  strangers.  99  to  102.   See 
Jt^g^eniM. 
admissibility  in  civil  cases,  of  verdicts  in 
criminal  cases.  102. 
VESTRY  BOOK 
entiy  in,  evidence  of  election  of  parish 
officer.  113. 
soof  repairs  of  pew.  JS. 
VIDELICET 
effect  of.  50. 
VISITATION  BOOK 

of  heralds,  evidence  of  pedigree.  113. 
VOIRE  DIRE 

examination  on.  80, 81.   See  Wifntss. 
VOLUNTARY  ESCAPE 
on  count  for  plaintiff,  may  prove  a  negli- 
gent escape.  41. 

WAGER 

witness  cannot  render  himself  incompe- 
tent by.  80. 
WAGES 

servants.  203.    See  Senmd. 

presumptive  proof  of  payment  oC  14 

of  tort    See  Thrt 

of  liability  of  acceptor  of  bill.  171. 

of  notice  and  demand  inaction  for  dodUe 

value.  320. 
of  notice  toqnit  33a  See  Ikiket$QKiU 
of  fbrfoiture.  341. 
of  lien.  411.    See  lAen. 
WALL 
presumptive  evidence  of  ownership  oC 
381,382. 
WANT  of  PROBABLE  CAUSE 
proofed  in  action  for  malidoos  prosecor 

tion.  302. 
in  action  for  malicious  arrest  306. 
WARRANT  of  ATTORNEY 

preparing,  a  taxable  itsm.  197. 
WAI&ANTY 
cannot  be  added  by  parol  evidence  to 

written  contract  9. 
variance  in  statement  of.  44. 
of  horse,  in  receipt,  reqvares  no  stamp. 

120. 
proof  of  compliance  with,  in  actions  oo 
policies.  180. 
of  warranty  to  ••depart*'  or  "aaiL" 

Id.        * 
of  warranty  that  ship  is  of  parti«i- 

lar  nation.  181. 
sufficient  to  show  ship  neutral  when 

risk  commenced,  id. 
of  implied  warranties.  Id. 
of  seaworthiness.  Mi. 
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WARRANTY-^mtiMwi. 

aponwlioni(xraBof  proof  lies.  Id. 


negligenoe  of  crew,  no  lirMcfa  of  WIDOW 


wairan^.  Ld, 
no  implied  warranty  of  ship  be- 
ings documented,  id. 
■hip-builden  ma^  state  opinion 
as  to  seaworthiness.  Id, 
immaterial  in  what  part  of  policy 
warranty  is  written.  183. 
not  good  on  separate  paper.  Id. 
may  be  waived  by  memnran^ 
dmn  withoat  stamp.  Id, 
eridence  in  assompsit  on  warranty  of  a 

horse.  190.    See  thru, 
effect  of  warranty,  on  sale  of  goods,  in 

mitigatifln  of  damages.  230. 
infint  not  liable  on  a  warranty.  346. 
WASTE 
encroachment    on,  adverse   possession 

when  a  bar  to  the  lord.  353. 
posspission  of  by  tenant,  when  a  bar  to 

his  landlord.  H. 
prssunption  as  to  the  ownership  of  waste 
land  adjoinmir  highways.  381. 
WATERCX)URS£ 
pteson^itiQn  of  right  to.  16.     See  Pre. 


WHARFINGER-coiKtiuMtf. 
has  ageneral  lien  on  goods.  408. 


WAY 

presnmption  of  grant  of.  16L    See  Pre. 

WMjtflOII. 

presmnption  of  dedication  of,  to    the 

poblic.  17, 18.    See  PrtaumffkitL 
piuiie,  judgment  on  qoBstion  of,  evidence 

between  third  persons.  101. 
evidence  in  action  ibr  disturbance  of. 
97a 

right  of  WET,  praofoS  EL 
if  pablio,  plaintiff  most  show  a  parti- 
cular damage.  Id. 
what  constitutes  a  highway.  Id. 
971.  ^      ^ 

private  way,  particular  description  of 
must  be  pnwed.  971. 
ftr  all  carriages,  whether  it  includes 

aO  cattle,  itf. 
iriiere  carriages  of  a  particular  kind 

cannot  pass.  Id. 
pnotist  the  termtrn.  Id. 
praof  of  way  of  necessity.  Id. 
damue,  in  case  of  iigury  m  highway, 

deAnoe.  979, 
indosnre  act.  JcL 
no  grant /d 

way,  by  sufferance  onl^.  Id. 
evidenoe  on  dea  of  right  of  way  in  ties- 

passq.  c  1 887. 

WHARFINGER 
reeeipi  by,  of  goods  above  302.  admissi- 

ble  without  stamp.  131. 
iiaUe  as  a  common  carrier.  978. 
misdelivenr  of  goods  by,  a  conversion. 
403. 

76 


cannot  be  examined  as  to  conversations 
with  her  late  husband.  90. 
WIFE 

declarations  o^  when  admiwrihle  in  ac- 
tion ibr  crim.  con.  33. 91. 363. 

admissions  by,  31. 
not  evidence  against  husband.  M. 

unless  she  is  his  agent  Id. 
evidenoe  for  husband,  when.  Id. 

character,  eridence  of^  when  admissible. 
37,3a    See  Chancier. 

omission  of  her  name,  in  statement  of  a 
deed  to  which  she  is  party,  no  vari- 
ance. 49. 

inadmissible  witness  for  or  against  her 
husband.  90. 
unless  with  his  consent  Id. 

viroman  who  cohabiti  with  man  admissi- 
ble. Id. 

whether  answer  of  married  woaan  is 
admissible  against  her  after  her  hus- 
band's death:  106. 

cannot  indorse  a  bilL  155. 
unless  she  be  agent  for  her  husband. 

delivery  of  goods  to,  proof  o^  in  action 
against  husband.  314. 
where  living  with  husband  he  is  liable 
to  any  extent  Id. 

ptesumed  assent  of  husband  may  be 
negatived.  Id. 

by  showing  credit  to  wife.  Id. 
that  she  had  separate  aUowanoe,  of 
which  pbintiff  had  notice.  Id. 
where  parted  by  consent,  husband  still 
liable.  Id. 
and  pending  a  suit  for  alimony. 

'  Id. 

and  after  a  divorce  and  decree 
for  alimony,  not  paid.  315. 
where  divorced  ab  imfio,  husbiuid*s  liabil- 
ity ceases.  Id. 
so  where  wife  ebpes,  or  is  dismissed  for 

adultery.  Id. 
aUier  where  she  leaves  for  foar  of  vio- 
lence, or  is  causelemly  dismissed.  Id. 
phdntiff  must  show  the  'dicomstanoes 
of  the  separatioD.  Id, 
ptoof  of  marriagi^  or  of  cohabiti^ 
tion  sufficient  JUL 

if  cohabiting,  no  defence  that 
pkintiff  knew  there  was  no 
marriage.  JdL 
but  Bability  of  deftndant 
ceases  with   oohahita^ 
tion.  Id. 
statement  of  account  by,  insufficient  to 
charge  husband.  33& 
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WIFE    emUnued, 

acooont  itated  with,  huiband  may 
■neon.  /<(. 
wben  coverture  !■  a  ddenoe  in  aasumpfit 

5M1.    See  Coeerterv. 
aet  off  in  caae  of  debt  doe  from.  253. 
incompetent  to  prove  non^acoeaa.  345. 
bat  may  nrore  connexion  with  another 
man.  Id. 
iDoapahleof  makingawiU.  Id, 
cannot  be   a  treapaaaer  by   precedent 

command,  or  aubaeqnent  anient  383. 

WILL 
aecondaiy  evidence  of  probate.  8. 
ordinary  *a  regiater,  aecondary  evidence 

parol  evidence  admiaaiUe  to  set  it  aaide 

ftr  ftand.  10. 
latent  ambij^ty  in,  may.be  enilained  by 

parol  evidenoe.  13.    See  JPttnl   "  ' 


flitter  patent  ambiguity.  Id, 
daagiptiona  m,  evidence  in  queatiooa  of 

pediciee.  19. 
more  than  30  yeara  M  provea  itaelf  70, 
proof  o£  73. 
pndaction  o^  neeeMur.  79. 
aecondary  evidence.  7^  73. 
whatwitneaaea  moat  be  called.  73. 
what  aiffning  auffioient  within  atat  of 

ftaafb.73. 
whatatteatatian'aaflScient  Id, 
where  the  witneaaea  are  dead,  or 
deny  the  atteatation.  74. 
where  the  will  iadOyeara  old,  it  provea 
itael£  Id. 
tune  computed  from  date  of  will. 

7a 

how  impeached,  in  ejectment  by  de- 
345* 


void  from  idiocy  or  non  aane  me- 
mory. Id, 
revoked  by  aubaequent  wiU.  Id, 
by  other  writing.  346. 
by  cancelling.  Id, 
by  implication.  Id, 
WILL,  "nSN ANT  at  See  ThmtU  at  WUL 
WINDOWS.  See  Ligkt$. 
WITNESS 
admiariona  by,  in  court,  evidence  againat 

him.  35. 
pdvifeflB  oC  in    apeaking  deiunatory 

wordB.  395. 
tttestinff  mnat  be  called.  64. 

thongli  the  party  haa  ■AniHaii  ^m  gig. 

nature.  Id, 
•vidence  of  witneaa'a  hand-writing  ad- 
mitted, if  dead,  blind,  inaane,  Infiu 
nioua,abroad,or  not  to  be  Ibund. /I 
what  auffioient  evidence  that  he  ia 

nottobeiband.  Id, 
identity  of  party  executing  mart  ap- 
pear. 65. 
identity  of  name  aufficient  Id. 


WITNESS-«0n(iiiiMd. 

even  where  par^  a  maricaman.  Md<, 
evidence  of  party'a  hand-writing  not 

neceasary.  Id, 
if  witneaa  aick,    hia    faand^wiiting 

cannot  be  proved.  Id, 
if  incompetent  at  time  of  atteatation, 
nullity,  and  hand-writing  of  party 
muat  be  proved.  Id, 
unleai  P^^ty  knew  him  to  be 
incompetent  Id, 
where  name  of  witneaa  firtitinqa,  or  if 
he  deniea  the  executian,  or  haa  aU 
teated  without  requert,  the  hand- 
writing of  the  party  may  be  proved. 

where  two  witneaaea,  and  opeiaineanw 
potent,  the  other  muat  be  caOed.  H 
need  not  be  called,  where  docomaHt 

more  than  30  yean  oUL  70. 
nor  where  party  prodncn^  a  deed, 
^^itnafmiuUinuat umlaiit-  Hi-  Sea 
Execution  tf  Iked. 
what  neceeaaiT  on  executhmofwiB.  7X 
attendance  o^  how  piocuied.  76L 
by  aubpoona.  Id,    SeaaUjpiaaK. 
or  habeea  corpua  Ai  liielj^Innif—  77. 
protected  from  arreat  Id. 
putting  off  trial  on  abaenoe.  77. 
practice  in  K.  &  Id. 
Vut  not  in  C.  P.  1(1 
notice  ofmotion  muat  be  given.  JUL 
form  of  affidavit  Afpenmx. 
incompetency  from  want  of  inMlerrtana> 
ing.  77. 
idiota  and  famatica.  11 
children.  M, 
incompetepiey  from  want  «f  religioaa 
principle.  78. 
atheiata  ■ii^^V*'*iiMo  Jtf. 

flftter  peraona  believing  in  a  God.  Jii. 
fbrm  of  oath.  Id, 
time  and  manner  of  inquiry  into  wit- 

neaa'a  belief.  11 
quaker*a  admiaaihle.  Id. 
incompetency  finom  inftmy.  Id. 
penima  convicted  of  treaaon,  nloBy, 
crimen  faUi,Sbc. 
of  certain  conapiraciea.  A  79. 
other  otnnoea.  79. 
jttdgmentmuat  be  proved.  Id. 
admiasion  inaufficient  JUL 
competency  how  reatored*  Id. 
by  pardon,  7  and  6  Gea  IV.  c.  38. 

by   anfiariitf  the   nuuMhuwiit,  9 
GealV.  c.33.  l£ 
conditional  pardoui  80. 
eflect  of eacaping  ftoai  CBlillBg» 
ment  Id, 
cannot  be  reatored  in  perjury,  or 
anbomaiion  of  parjury,  by -par- 
don. Id, 
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WITNESS— €«iittiiatM2. 
inoompeteney  fi«m  interait  65. 
where  intereited  at  time  of  attestation, 
hand-writiiig  of  party   most   be 
proved.  65. 
wnen  he  beoomes    interested   after- 
wards, witness's  hand-writing.  M, 
unless  party  himself  oonfers  the 
interest  Id, 
in  case  of  wills,  made  competent  by 
S5  6.  II.  c  6. 75. 
not  extended  to  wiUs  of  personal- 
ty./d 
objection  to  interest,  when  taken.  80. 
^  ezamination  on  the  Mtr  dire.  Id. 
tijM  of  acqiiiriiiff  interest  and  amount 
81. 
witness  fraudulently    acquiring 

an  interest  admissible.  Id, 
<i2iter  without  fraud.  U, 
becoming  interested  l^  operation 
of  law,  his  hand-writing  may 
be  proved.  U,  65. 
anwont  of  interest  immaterial.  81. 
what  is  such  an  interest  as  ezdodes. 

Id. 
where  witness  directly  interested.  82. 
residuary  legatee.  Id, 
tenancy  in  ejectment  Id, 
party  to  be  paid  out  of  sum  recover- 
where  verdict  for  plaintiff  would  be 
•vidence  for  witness,  incompetent  for 
plaintiff.  Id, 
customary  commoner.  Id, 
aUter  commoner  by  prescription. 
Id, 
party  who  is  to  have  the  lands  re- 

covered.  Id, 
or  who  is  to  pay  plaintiff  if  he  fiuls. 

Id, 
driver'of  plaintiff's  carriage  which 
has  been  injured.  Id, 
where  verdict  ior  plaintiff  would  be 
evidence  against  witness,  incompe- 
tent for  defondant  Id, 
servant  in  action  for  negligence.  Id. 
or  a^ent  Id, 
bailiff^  in  case  for  excessive  distress. 

Id. 
officer  of  sheriff.  83. 

aUUr  his  assistant  Id, 
landlord,  in   action  against  sheriff 
for  fijse  return  in  paying  over 
rent  Id. 
bail  or  wifo  of  baiL  Id, 
or  party  depositing  money  in  lieu  of 

bail  Id, 
mode  of  rendering  bail  competent 

jaL 

jmobein  am jT  or  guardian.  Id. 
party  who  vnll  be  turned  out  of  pos. 

session.  Id, 
bankrupt,  to  support  commission.  Id, 


WITNESS-^MRtimisd. 

imlfiSB  he  has  certificate,  and  has  re* 

leased.  Id, 
hii  admissions.  84  See  AdmiMaiom, 
insolvent  Id, 
creditor  of  insolvent  Id, 
what  b  not  such  an  interest  as  ex- 
cludes. Id. 
standing  in  the  same  situation  asthe 
party.  Id, 

as  guilty  of  same  assault  Id. 
underwriter  on  same  policy.  Id. 
witness  believing  himself  interested. 

Id.  * 

borrower  of  money  on  usury  in  action 

for  penalties  against  len<fer.  Id, 
witaie.  proving  property  in  bioMir 

m  trover.  Id. 
equally  interested  on  both  sides.  Id, 
agent  liable  to  both  parties.  Id. 
payee  of  accommodation  note.  Id. 
that  witness  would  be  exposed  to  an 
action.  85.  • 

corporator  toprove  usage  of  office.  Id. 
bond  surety  for  administrator.  Id. 
persons  not  taking  beneficial  inter- 
est Id. 
trustees.  Id, 
executors  in  trust  85. 
creditor  who  has  assigned  his  debt 

agents,   fiictors,  servants,  apprenti- 
ces, and  carriers.  Id, 
agent  contracting  for  goods  in  his 
own  name,  incompetent  to  vrare 
that  he  bought  as  agent  /a. 
rule  as  to  agents  not  extonded  to 

tortious  acts.  Id. 
nor  to  agents  in  particular  tram- 
actions.  Id. 
informers  when  competent  Id. 
persons  rendered  competent  Id.       ^ 
by  statute.  Id, 
inhabitants.  86. 
party  robbed.  Id. 
surveyor  of  highways.  Id. 
incompetency  ^"n  interest,  how  re- 
moved. 93.  Vide  pott. 
incompetency  fixmi  being  party  to  tha 
suit  86. 
though  only  a  trustee.  Id. 
corporator  incompetent  in  action  bf 

corporation.  87. 
though  not  nominally  a  party,  yet  if 
substantially  so.  Id. 
as  partner   in   action  against  co- 
partner. Id. 
trustee  suing  by  treasurer  of  com- 
pany. Id. 
but  party  robbed  is  competent  M, 
in  action  for  malicious  prosecution, 
evidence  of  defendant,  on  former 
proceedings,  admissible  for  him. 
Id. 
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party  cannot  be  oompeDed  to  me 
evidence  for  opposite  yutv.  la. 
aliter  by  consent  Md.   And  woe  Ad- 
denda. 515. 
competency  of  co-defendant  88. 

party  who  is  arbitrarily  made  co-de- 
fendant Id. 
where  nothing  ia  proved  agahut  one 
defendant,  he  may  be  acquitted  and 
admitted.  Id, 
'    time  of  taking  aomiittal.  Id, 
party  who  pleads    m   perscaud   dis- 
charge, after  verdict  Id, 
bankrupt  pleading  his  bankruptcy 

and  certificate.  Id, 
there  must  be  an  acquittal,  or  fuUe 
pmequi.  Id, 
co-defendant  in  action  ex  eowtTOCtu^  suf 
fering  judgment  by  default,  incompe- 
tent Id, 
alittr  in  tort,  fer  his  co-defendant, 
but  not  for  plaintiff.  89. 
competency  of  co-trcspasser  and  co-con- 
tractor. 89. 
co-trespasser  competent  fer  either 

party.  Lt, 
co-contractor    not   competent    fer 
defendant  Id, 
aliter  fer  plaintiff.  Id, 
dormant  partner  of  plaintiff  can- 
not be  called  fer  him.  Id.  90. 
incompetency  of  husband  and  wife.  90. 
incompetent  fer  or  against  the  other. 
Id. 
but  not  if  the  evidence  merely 
extend  to  expose  the  party  to 
leffaJ  demand.  Id. 
or  if  husband  consent  Id, 
widow  cannot  be  examined  as  to 
conversations  with    her   late 
husband.  Id, 
woman  cohabiting  with  man  com- 
petent Id, 
declarations   of  husband   and  wife, 
when  admissible.  Id. 
in  actions  fer  crim.  con.  Id, 
incompetency  of  counsellor  or  solicitor. 
91. 
couhsel,  solicitors,   and  attomies, 
privileged  persons.  Id. 
so  Uieir  clerks  and  interpre- 
ters. Id. 
BO  magistrate,  or  agent  of  go- 
vernment as  to  matters  of 
state.  Id. 
what  matters  an  attorney  may  dis- 
close. Id. 
matters  not  confided  to  him  in 
his  professional  capaci^.  92. 
after  termination  of^suit 

Id. 
which    he    might    have 
known  without  being 


WITNESS— «oiKtiiiie^ 

entrusted  as  ttttatiMT# 
Id. 
matteiB  of  mere  feet  Id. 
whether  matters  not  re- 
lating to  a  salt  M.  and 
JLd£nda. 
court  will  prevent  an  improper  dis- 
closure, unless   client  conspnlfc 

93. 
if  examined  by  his  client  as  to 
confidential   matter,  nuiy  be 
cross-examined  tfaezeai.  li. 
incompetenqr  fixxn    interest,  bow  rs- 
moved.  Id. 
by  release  or  payment  Id. 
from  guardian,  insufficMOt  Id. 
to  restduanr  legatee,  what  aoffi- 

cient  Jet 
execution  and  tender  of  rdaaae 
by  witness  sufficient,  thoi^ 
refused.  Id. 
so  tender  of  release  to  witness.  Id. 
from  one  of  several  plaintiflh  sa£> 
fident  M. 
bail  how  rendered  competent  Id. 
examination  of  witnesses.  Id. 
ordering  them  out  of  court  H. 
attomies  excepted.  94. 
consequence  ot  witness  remaining  vC 

ter  order.  Id. 
leading  questions  what  are.  Id. 
names  of  partners  may  be  soggest. 

cd.  Id. 
adverse  witness  may  be  examined 

as  on  cmeB-Piraminatinn.  Id, 
examination  as  to  particular  ooOp 

tents  of  letter.  Id. 
to  contradict  witness  on  other  dde. 
Id. 
cross-examination.  95. 
papers  produced  under  notice.  6. 
practice  as  ta  95. 
leading  questions  may  be  put  Id. 
not  OS  to  irrelevant  facti,  fer  the  par- 

pose  of  discredit  Id 
party  merely  producing  papera  need 
not  be  sworn,  and  cannot  be  cross- 
examined.  Id. 
but  witness,  who  gives  no  evi- 
dence for  party  calling  him, 
may.  Id. 
witness  recalled  may  be  rmns  rximin 

ed.  Id. 
as  to  contents  of  letter,  dec,  written  by 

witness.  Id. 
wron^  witness   cannot  te  croM-afr 
anuned.  Id, 
credit  of  witness,  how  impeached  and 
supported.  96. 

former  statements  at  variance.  Id. 
but  witness  must  be  previously 
particularly  examined    as   lo 
those  statements.  Id, 
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WITNES8-<tiilimML 

may  be  re-examined  upon  them.  Id. 
ftrmer  etatemenls  confirming  the 

evidence  inadmiHiUe.  Id. 
WitncH  diaprcmnff  caae  of  party 
who  calls  him.  11  97. 
privilege  of  not  aniwering  qneetions.  97. 
queetiona  esqionng  witncM  to  puniih- 

ment  or  criminal  diaree.  Id. 
privilege  mnet  be  claimed  at  fint  Id. 
objection  moat  come  flom  witneaa. 

U. 
qoeBtiani    tending  to   forfeiture   of 
estate.  Id. 
tdiUr  debt  or  liability  to  suit  U. 
qiieations  tending  to  degrade.  Id. 
if  witneaa  answers,  it  b  ooncloaive. 
JUL 
'   foeetidni  injnrioas  to  the  intereste  of 

thestate.  U. 
ndmJaaihility  ofopinicn  of  witneaa.  98. 
on  qneations  of  skiiL   /d    Addenda^ 
515. 
emBct  of  8ea*banka  98. 
ibrgedseal.  Id. 
oonseqnenoes  of  disease.  Id. 
firists  varying  terms  of  insoranoe. 

Id.  ife 
sea-worthiness.  98.  181. 
reaoh  of  foreign  Uws.  9& 
mBoatj  of;  how  refreshed.  U. 
what  degree  of  recollection  is  neces- 
sary. Id. 
whetner  the  memorandum  most  be 

made  by  himself  Id.  99. 
if  Uind,  paper  may  be  read  to  him. 

99. 
eomisel  on  other  side  has  right  to  in- 
spect paper,  without  being  bound 
to  read  it  in  eridenoe.  Id. 
competency  of  witnesses  in 
bUls  of  ezchan^.  173. 
of  drawei^— m  general  competent 
ibr  either  ride.  Id. 
not  competent  ftr  acceptor  of 
acoGnunodation  bill.  Id. 
unless  bankrupt  and  cer- 
tificated. Id. 
one  of  several  partners  compe- 
tent to  show  want  of  autho- 
rity   in    partner    actually 
drawing.  Id. 
competent  to   prove  gaming 
consideratian.  Id. 
of  indorser — ^in  general  competent 
fer  either  ride.  173. 

whether  admisrible  being  re- 
leased, in  action  by  indorsee 
V.  acceptor,  to  prove  that  he 
onl^  'delivered  the    bill  to 
plamtiiTas  agent  LL 
of  drawee  or  aoceplor.  Id. 
competent  to  prove  no  eflfiscts  of 
drawer  in  his  hands.  Id. 


WITNEBS-conHniML 

whether  acceptor  competent  to 
prove  set-off  in  action  against 
drawer.  Id. 
dedaiatians  of  drawee  when  ad- 
misriUe  to  prove  want  of  e^ 
lects.  Id. 
acceptor  not  competent,  if  under 
the    circumstances   liable  So 
costa.  174 
competency  of  witneaaes  in  actions  on 
promissory  notesw  177. 
of  maker — competent    ibr   either 
^arty.  Id. 

of  mdorsei^—eompctent,  in  general, 
Ibr  either  party.  Id. 
pa^ee  of  accommodation  note 
moompetent  fi>r  maker.  M. 
but  competent  ibr  holder. 
Id. 
competency  of  witnesses  in  actions  on 
policies  of  insurunce.  189. 
underwriter  competent  ibr    other 
underwriters  on  same  policy.  Id. 
unless  lie  has  entered  into  con- 
solidation rule.  Id. 


captain  not  competent  to  prove  sea- 
worthiness. Id. 

nor  fer  deiendant  to  disprove  barra- 
tiy.  189. 

but  competent  to  prove  that  ship 
sailed  on  voyage  insured.  Id. 
party  jointly  Interested  incompetent 

190. 

prateat  of  capt^    madmiMible  to 
prove  fiiets.  Id. 
but  admisrible  to  contradict  him. 
Id. 
competency  of  witnesses  in  actions  on 
warranty  of  horses.  192, 193. 
whether  former  proprietor  of  lume, 
who  has  sold  with  warranty,  is 
competent  to  prove  soundness. 
Id. 
competency  o^  in  action  fiir  malicious 

arrest  307. 
competency^  of  witness  in  action  for  ex- 

oesrive  distress.  310. 
competency  of  witness  in   ejectment 

•fwO. 

tenant  in  possession  inoompetenno 
sopport  his  Undlord*s  title.  Id. 

third  person  when  incompetent  to 
prove  himself  tenant  in  posaea- 
sion.  Id. 

where  both  parties  claim  under 
same  landlord,  whether  he  is 
Competent  witness.  Id. 

heir  apparent  competent  Id, 
oZiter  remainder-man.  Id. 

executor  competent  351. 

so  bare  trustee.  Id. 

assignees  of  the  premises  incompe- 
tent Id. 
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WITNESS-cimttiiiieii. 
oompetency  of  witnetiet   in  replevin. 

whether  dedaratione  of  penon,  un- 
der whom  defendant  makes  cor- 
ninmce,  are  evidence  ibr  plaintiff. 

aoretiea  in  replevin  bondv  incompe- 
tent for  plamti£  35a 
party  named  v  tenant  in  the  avow- 
ry when  competent  Id* 
competency  of  vntneeses  in  actiooa  by 
aaaigneee  of  bankrupts.  451. 
bankrupt  incompetent   to  support 
oCBiniiflsiQO*  450* 
or  to  disprove  act  of  bankrupl- 
cy.  451. 
or  lo  explain  act  which  may  defeat 
his  commission.  Add*  to  p*  450. 
incompetent  to   increase  the 

estate.  450. 
unless  certificated  and  he  has 

released.  Id, 
when  competent  to  prove  loss 
at  play  m  action  on  9  Ann. 
.     c.  14.  iii 
competent   to    diminish   the 

fund.  451. 
release  to  assignees  inoperap 
tive  in  suit  by  down.  Id, 
when  one  of  several  defendants 
pleads  his  bankruptcy,  and  a 
noL  prm,  is  entered  as  to  him. 
451. 
may  be  called  to  prove  handwrit^ 

in?  of  commissioners.  Id. 
whether  he  may  be  called  to  prove 
defendants  knowledge  of  his 
insolvency.  Id. 
bankrupt's-  wife  incompetent  to 
prove  act  o£JiMmkruptcy.  Id. 
semkU  not  competent  to  in- 
crease the  fund.  Id, 
creditor  incompetent  to  increase  the 
estate.  Id. 

or  to  support  the  commission.  Id, 
but  competent  to  overthrow  peti- 
tioning creditor's  debt  453. 
when  competent  witneps  from  ne- 
cessity. Id. 
^  competent  where  he  has  sold  his 

debt  Id, 
petitioning  creditor  may  be  call- 
ed  to  upset  but  not  to  si:qiport 
the  commission.  Id, 
declarations  of  petitioning  cre- 
ditor whpn  admissible.  Id. 
commissioner  and  assignee  when 
competent  453. 
competency  of  witnessin  action  against 
sheriff  fi>r  taking  plaintiff 'sp^oods.  487. 
competency  of  witness  in  action  against 
sheriff  fer  taking  insufficient  pledges 
in  replevin.  496. 


competent  of  witness  in  aetioB  agunat' 

sheriffs  a  felse  retnm.  497. 
competency  of  witneos  inaetkna  agiiost 
hundredors.  506. 
WORDS 

action  fer.  285.    See  Drfamaiiou, 
WORK  and  LABOUR 
assumpsit  fer.  321. 
plaintiff's  proofe. 
the  contract  221. 
where  special  contnust  has  been  ex- 
ecuted, plaintiff  may  iboow  on 
inddfUatua  count  Jo. 
where  work  not  pursuant  to  oon- 
tract^defendantmay  repodiale.  Id, 
but  plaintiff  may  looover  if  de- 
fendant adopts  it  Id, 
so  where  additinna]  wock  is 
dene.  Id.  222. 
mode  of  charging  in  ciae  «f  eita 

work.  Id. 
where  contract  in  writing  it  nrasi 
be  produced  thm^  actioQ  is  fer 
extras.  Id. 
ntil<w  extras  be  done  under 
ex-ttirfe  order.  22S. 
liability  of  member  of  building  so- 
ciety. Id. 
gratuitous  vrork  and  lahoor.  Id. 
master  may  sue  fer  work  and  labour 
of  apprentice  aiier  desertion.  JdL 
particular  species  of  work  and  la- 
bour,  evidence    under   genenl 
count  Id, 
value  of  **  materials  found"  not  re- 
coverable  on  count  for  work  onut> 
ting  those  words.  223. 
of  chattels  manufactured  from 
plaintiff's  own  materials  not 
reooverableunder  this  count 
'         ^    Id. 
repairs  of  ships,  liabiUty  in  case  o£ 
Id.    SeeiSftip. 
perfinnance  of  vwrk  at  defendant's 
request  224.        *    ■' 

if  defendanfdoes  not  aeqnieeoe 
in  the  work,  plaintiff  must 
show  it  done  acoprdingto 
^vder.  Idm 
subcontractor  eannei  soe.  Id. 
Talue.  Id. 

remuneration  of  surveyor.  Id. 
Defence  ■ 
that  work  was  nojt  dpie  inpordiny 
to  order.  225.  ■ 
that  defendant  bat  received  no 

benefit  Id. 
but  if  ^e  has  received  some  be 
must  pay  fro  Uaiio.  Id.  ted 

interest  not  ncoveraUe  on  money  doe 

for.  235. 
servant  paid  quarterly,  and 
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charged  in  middle,  may  recover  whole 

cm  tme  ooant  203.  See  iSSerwiit. 
WRIT 
■eoondary  endenoe  oi^  what  sufficient  7. 
variance  in  statementoC  48,  49. 

proof  o£  56L 

when  prtof  the  action.  Id, 

when  inducement  only.  Id, 
maang  oat  o^  may  be  proved  by  parol,  in 

action  on  attorney's  bill  199. 
real  time  ofsning  oat,  may  be  proved  in 

opposition  totwte.  477. 

not  be  proved  in  action  against 

sheriff  ftr  taking  pbintiff 'sgtxKls.  483. 


WRIT-<oiitmtte</. 
writ  of  eept  corpttf  evidence  against  she- 
riff in  action  fiir  escape.  491. 
void  writa  defence  in  action  against  she- 
riff for  escape.  494. 
WRITTEN  CONI*RACT-.See  Parol  JSM- 

denee. 
WRONG  DOERS 
no  contributioo  amongst  299. 
inftnt  cannot  set  up  ms  in&ncy.  254. 
declarations  of  one  of  several,  when  ad- 
missible ibr  or  against  others.  374. 
any   possession  svmcient  to   maintain 
trover  against  401. 
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